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Argument of Reply

T

Without.restating the issue 'br making arguments which liave been set forth in Appellant’s
Initial-Brief,‘. Appellant offers the folloWlng.points of clarification and rebuttal to the argurnents" ‘

: Respondent raised.

I Appellant takes issue w1th Respondent’s Statement of Facts as they contain matters
not in the record or are patently contrary to the evndence presented

| While Appellant'contests many of the a‘lleg-ed facts: set forth in Respondent’s Statement ot‘

Facts on the grounds that.Respondent:’failed to proyide any documentation whats'oeyerv other than
hisafﬁ_davlt, there are several complete misrepreSentations. In complete contravention to.the
Record and express language of the Land,Exchange Agreement (“LEA”)- Respondent states that
the agreement between Respondent and the Decedent mcluded a prov151on that “when the loan
was pald off, Hamet world reconvey the property to Mlchael ” See Respondent s Bnef p.7. The
LEA says nothmg of the sort It states only that the property would be’ returned to Respondent
“upon the acquxsl_tlon of the contract of sale ....” See Krane A'fﬁdav1t,‘Ex. “A” (R. p- 0127, para..

-6). Respondent’s statement is a complete misrepresentatlon of the express language of the LEA

The LEA states that it contains “the entire agreement of the Pa1t1es and all oral negot1at1ons :

“ [are] merged herewith.” See Id (emphasrs added) (R. p 00127). Nothmg in the LEA supports
Respondent s contention of gettmg the property back solely upon pay1ng off the loan The
. presence of the merger clause prohlbrts Respondent from credibly argumg’ an intent not set forth
1n the LEA “A merger clause expresses the 1ntent1on of the partles to treat the wrltmg as a

-‘complete integration of the1r agreement ” WllSOI‘l V. Landstrom 281 S.C. 260 266, 315 S.E.2d

130, 134 (Ct.App: 1984) see also 11 Sarnuel W1111ston & Rlchard A. Lord, A Treatise on the Law

- of Contracts § 33:21 (4th ed.1999); Blac_k's Law Dictionary 880 (9th ed.2009) (defining an
) . - .\" 'r‘u 1.. .' . ’ . . :



integration clause, also termed a merger clause, as “[a] contractual provision stating that the |
contract represents the parties’” complete and final agreement ‘and supersedes “all” informal
understandings and oral agreements relating to the subject_matter of the contract.”). “The terms ; _

ofa completely integrated agreement cannot be varied "'or contradicted by parol evidence of prior .

or contemporaneous agreements not included in the wrltmg ” W1lson 281 S.C. at 266 315 S E2d . .

at 134 Atno time has Respondent argued that the LEA s ambl guous and in need of parol evidence
| to interpret the LEA »
Additionally, statementsthat ReSpondent ‘has:‘owlned the property since 1993 and operates
a deer-processing'business on the property are"supported only by'Respondent’s' Afﬁ'davit that A
contains no documentation or proof to support the alleged facts Respondent s deed to the ’
Decedent in 2012 contradrcts Respondent ] assertron of ownership. See Krane Afﬁdav1t Ex. “A ?
(R pp 0125- 0126) Respondent warranted that the Decedent had clear trtle to the property and .
that Respondent would defend it. Id (R p- 0126) Respondent also alleges that he pard all loan |
| payments, taxes and other expenses ass_oc_rated with the property, but farls to provrde one 1_ota of '
documentation to substanti‘ate'theSe elaims. Appellant‘on the other hand introduced copies ofthe
Decedent’s Note and MOrtgage on the property as well- as evidence of De'cedent"s payments for -
the property expenses See Krane Afﬁdavrt Ex “C ” “D ” “E ” “F ” (R pp 0131 0144 0145- |
0146 0147 0148 0150 01 79) Respondent concludes h1s Statement of Facts by assertmg that the
- Decedent never treated the property as her own however that is clearly contradlcted by Decedent’s
express representatlons to Palmetto State Bank in the Note and Mortgage srgned in 2012 and her .
_ subsequent Personal F1nancral Statement srgned in 2013 where1n she stated that the Cloverdale
-property was her wholly owned property See Krane Afﬁdavrt Ex: “C” & “G” (R.. Pp- 0131-

- 0144; 0180-0184).



L Respondent acknowledgesltha’t under his theory of the case, there is no deadline to
file an action against the Estate which is contrary to the purpose of the nonclalm
statute - :

The South;‘Ca'rolina Probate'Code § 62-3-803, a nbnclaim statute “Is to expedite and

'resolve claims agamst a decedent s estate with ﬁnahty Beach First Natl Bank v. Estate of |
Gurnham, 407 S. C. 194, 884 754 S E. 2d 875 879 (2014) Respondent asserts that he does not yet |
have a duty to make any cla1m and the time for him making a claxm has not “commenced” thereby '
acknowledgmg that hlS pos1t10n requires the Estate to‘ stay open unt1l he e1ther obtains a contract ‘
for sale or supposedly pays. off the loan See Respondent s Brief, PP 10-11. To allo\y
Respondent ] argument to preva1l is to el1m1nate the time limits of the Probate Code ....;’ '

Gurnham 407S. C at ,:754 S.E. 2d at 884 cmng and quotmg Ocean Nat l Bank V. Spang, 675

A2d 983 984 (Me 1996) Appellant contests that s1mply paymg off the loan Would be sufﬁc1ent- |

to start the reconvenmg process, but ne1ther have happened as Respondent adm1ts

Tl There is no legitlmate dispute as to the Title to Property.

The Lower Court held and: Respondent attempts to argue that Respondent couched his case
as one where the tltle is in d1spute the nonclalm statute does not apply S1mply callmg thls a t1tle
dlspute should not do away with the appllcablhty of the statute This is not a quiet t1tle action.

‘ Thls is not an heirs’ property 1ssue. Respondent’ falls"to' show any eyvldence that ther‘e',rs an actual_ |
dispute asto the title. Respondent;s own deed to ‘Dee'e‘dent contains Respondentfs Warrant that he o
will defend Decedent's tit‘le:v against any clalms See Krane Affidavit, Ex. “:A;.’."(R._ p. ‘0126);.' a
Respondent offers"‘no rebuttal to this. ‘ | » |

Decedent s Note and Mortgage contain . express representatlons to the Mortgagee that

Decedent owned the property outnght W1th no clalms to the property by other persons. See Krane

Affidavit, Ex “C7(R. p. 0137, para. 5 & 9) Respondent as set forth in the LEA, acknowledged 4

i



that Decedent would be taklng out a Note and Mortgage on the property He deeded the property :
to Decedent for the purposes of paylng off Respondent ] debts See Krane Afﬁdav1t Ex. “A” (R -
p. 0127 para. 3 & 4). He cannot now allege that he did. not intend for her to have that authorrty
. Respondent offers no documentatlon whatsoever to establish that he or anyone for that matter
treated the property as owned by Respondent after he deeded it to Decedent |

The only ev1dence before the Court is that tltle is held by the Decedent The express terms |
of the deed note and mortgage conﬁrm Decedent s sole ownershlp of the property and rebut any :
argument that there is a title issue. - The closmg attorney confirmed absolute-tltle in Decedent’ s
name. See Krane Afﬁdav1t Ex “B” (R p 0129 para 3). Decedent herself subsequently :
represented to the bank that the property was wholly owned by her. See ld at Ex “G” (R P
0183). Respondent srmply saying that the t1tle is 1n dlspute does not make it so and the clarms'~

: barrmg statute should apply. '

IV The presentatlon of thls matter as one for Declaratory Judgment has no bearmg on
the apphcablllty of South Carolma Probate Code § 62-3- 80‘3

The fact that this action was ﬁled as’ alDeclaratory J udgment action has no bearmg on the
‘applicability of the statute. Respondent provides no factual or legal basis for his argument that a
Declaratory J udgment actron vords the appllcablhty of the statute. “[N]oncomphance el1m1nates

! clarmant s rlght of action agamst a decedent ] estate and in turn, deprlves the court of the power '

to ad]udrcate the clalm . Gurnham ‘407 S C at 754 S.E.2d at 882.

V. There is no waiver of the Nonclaim statute by all of the Personal Representati\'es.

Respondent s attempt 0 argue that the defense of hmrtatlons is wa1ved by the: personal
_ representatlves is mtsplaced Flrst the noncla1m' statute is not a general statute of limitations as

the two statutes are funda.mentally a_nd operationally distinct.” Gurnham, 407 S.C. at 754



S.E.2d at 881. “An untrmely clarm filed pursuant to a Jurlsdlctronal statute of nonclalm 1s B

‘ automatlcally barred SO that the ﬁhng ofa clalm W1th1n the perlod specrﬁed is mandatory ” ld .

‘ .gtLtmg 34ClJ .S. Executors & Admmlstrators s'ec. 556 (Supp. 2013) (footnotes omltted). This is -

different than a statute of limitations whrch is ordmarlly barred only if raised as an afﬁrmatrve

© defense. SeeId. The .nonclalm statute takes away the nght of recovery when a clarmant fails to "
present hrs or her claim as provrded in the statute ? Gurnham 407 S. C. at ,754 S. E. 2d at 881- '

882.

- VL Réspondent’s argument that he has ten (10) years to pursue a claim is misplaced. :

VIn Respondent’s 4t argument regardmg the apphcablllty of § 62-3-803, Respondent argues |
that he has ten (10) years to brmg the action.: Th1s also is- not supported by any law and is
A mlsplaced However, Respondent s argument does hlghhght the fact that under his theory of the’
case there is no deadhne or time. penod in Wthh he would have to put the Estate on notice of
clarm He states correctly that under the contract w1th the Decedent the Decedent’s obllgatlon to
deed the property back to. h1m 1is triggered “[u]pon the acqu1smon of the contract of sale of the
~ premises ....” Respondent s brief p. 10; Krane Afﬁdavrt Ex"‘A” (R p- 0127 para. 6). He then‘
' goes on to argue that since he has not acqulred a contract for sale there is no need to ﬁle a claim.
The Gurnham Court rejected an.analogous argument.” In Gurnham the Supreme Court
- barred the mortgagee from making a deﬁc1ency claim against the Estate because the mortgagee :
. failed to timely ﬁle a clarm agamst the Estate even though the deﬁmency clalm had not yet been’ .
triggered by fallure to pay on the mortgage The Gumham Court found that, like the Decedent S
obhgatlon here, “the mortgage was ° unmatured” at the trme the: Estate was open, [but] 11ab111ty
- was certam ”? Gurnham 407 S.C.at_ - . 754 S E 2d at 883. Decedent ] obhgatlon to deed the

property back to Respondent under the LEA v»as certam upon the acqulsltron of a contract of



sale. Quoting CJ.S., the Gurnhar Court reCOgnized‘ that “[a] contingent claim within the meaning |
of the statutes relating to presentation of:claims against‘a decedent’.s estate is one un_der which the
- existence of any right or liability is“not presently certain or.absolute, but is dependent on‘.some

“future event that may or may not happenj if the right or liability exists independent of the ‘event,

the claim is absolute, notwithstanding that it may be uncertain in amount or unenforceable until =~

.. the happemng of the event ” ld 407 S.C. at___ 754 S E. 2d at 883 The Gurnham Court held' |
_that although the bank’ s deﬁc1ency Judgment was arguably after the decedent s death it “did not
‘ “toll” the time limits of the nonclaim statute as the clalm that formed the basis of the deﬁmency
~ judgment arose long before the vdeﬁciency judgment was enteredi” ‘Id. Likewise, in the pre’sent _
* case, the claim that the Dece‘den’t'rnay some‘ day haye t;'ol return the property to Respondent upon '
acdmsmon of a contract of sale arose. at the time of the LEA Respondent s right is a- contmgent

right under the LEA and as such had to be ﬁled timely N T

- VIL Respondent’s own"arguments-contrayene the intent of § 62-3-803 and confirm that
this is not a dispute over the title of property, but a dispute as to whether or when
the Decedent would have to return the property to Respondent

Respondent spec1ﬁcally states’that he “does not have a claim for retum of the. property untll _
: acquisition of a contract of sale . See Respondent S, Brlef p 11 (emphas1s added) Respondent
is admltting that this is a contmgency cla1m wrth his ¢ claim.‘ contmgent-on the acqu1s1t10n of a
contract of sale. His r1ght toa return of the property is based on the contract LEA. As set forth in -
the above vargur_nent, and like the mortgagee 1nt Gurnham, Respondent ‘was aware that- he had a
claim that Was‘contingent on_a'future ,ey'ent' _ ‘th'eacq"uisiti'on ofa contact of sale. As such, hehad | _
to timely file the claim Sursuant to-§ _6'2':3‘-803'in 'orde'r.to put the Estate on notice.

VIIL. Equity does not play a part in the applicability of § 62-3-803.



The Gurnham Court recognized that “even though a decision in favor of the Estate may

appear 1nequ1table equltable consrderatlons are not a factor in 1 the claims- barring analys1s 7 Id.

407 SC.at__. ,7548S. E 2d at 884 c1t1ng Phllllps V. Oulck 399 S. C 226 230 731 S.E.2d 327, .

: 329 (Ct App 2012) (quotatron omltted) 34 C J.S. Executors & Adm1n1strators 547 (Supp 2013)

,_ (quotatlon omrtted), E. WH Trme Allowed by Statute of Nonclarm 66 ALR. 1415 (l930)»- ~ \

(notat1on omrtted) Respondent S relrance on appeal to equlty is mrsplaced when dealmg with the

nonclarm statute.’

IX. The Land Exchange‘_Agreement isnota séc’ur'ity}interest. ‘

Lastly, in Respondent s 7th argument regardmg § 62 3 803 Respondent makes the’
assertion that the LEA somehow falls W1th1n the conﬁnes of § 62 3 803(d) coverrng mortgages,
3 pledges, hens or other securrty 1nterests --That argument fails.

v Respondent offers no support or legal arguments why the LEA would be ‘con51dered a '
A mortgage pledge, lien or other secur 1ty 1nterest | Iti is nota mortgage pledge or hen The Mortgage
that Decedent srgned when she acqurred the property specrﬁcally stated that the property was
unencumbered except of encumbrances of record ” See Krane Afﬁdav1t Ex. “C”, Mortgage
. para 5 (R.p. 0137, para. 5). The LEA is not recorded See Id., Ex “A” R.p. 0127) It is nota,‘.
security 1nterest A securlty 1nterest means any conveyance agreement or arrangement in Wthh '.
personal property is used as securlty A S C Code § 62 l 201(42) L1kew1se Respondent S
argument that he is ent1tled to compensatlon for serv1ces rendered to the estate, or that a clarm for "
rermbursement for e_xpensesadyanced by,the Personal Representatrve, create's a seCLlrlty 1nterest E -
'are‘ also misplaced.' N | | |
Respondent is absolutely entitled to reimbursement for any funds he adyanced to the estate, '

just as all the personal representatives are-entitled to .reimbursement and responsible for an



accounting for any funds taken from the estate. This-however does not affect whio has title to the
“Cloverdale property, but rather what is Respondent entitled to‘fr‘om the estate.:

X. No Clear and Convincing Evidence of a Resulting Trust.

As for Respondent’s arguments' regarding the Court- granting Respondent :Summaw .-
Judgment on his claim of’a'resulting‘ trust,_’Respondent’s arguments are based on ‘e;rroneo—us ‘facts_ V‘
. and..f_acts not contained in the recdrd_or supported by c:jase law. Thiswas before the Jl:_dwer‘ court on.

a Summary Judgment motion and no't‘ atrlal ~";,‘Inv determining whether any t‘riable ‘issfue's of ,fact
“exist, the evidence and all inferences Wl’llCh can b‘elreasonably drawn from the eyidence:n;ust be".

viewed in the light most favorable to the nonmovmg party ” Gecy, et. al'v. Somerset Point at

Ladv s Island HOA lnc etal., Oplmon No 5622 (Ct App Jan 30 2019) quotmg Hancock vL

Mid-South Mgmt. Co., 381 S.C. 326, 329 30 673 S. C 801 802 (2009) The lower Court d1d not-

do this,. but rather Welghed the ev1dence and 1mproperly viewed it in a llght most favorable to-
; ‘Respondent the moving party. | | |
. To prevail at @ ona resultln‘g: trust Respondent would have to p‘rove that a resulting trust '. o
: eXisted by clear and conyinci‘ng‘ eyldence As noted herem and 1n Appellant s 1n1t1al brief, |
Respondent offers no facts vyhatsoeyer to- support hls allegatlons other than hrs uncorroborated -
afﬁdav1t Respondent’s unsupported allegatlons are d1rectly contradrcted by Appellant S afﬁdav1t
and by the documents attached thereto wh1ch mclude Decedent s express statements of absolute'A
ownership as well as RespOndent’s ownﬁpubbl'ic aft'rrmation that he bound himself “_to W'a'rrant and '
forever defend ... the said'pr‘emisesunto the said' Grantee ... against the [Respondent] ... and

against every person whosoever lawfully claiming , or to claim, the same or any part"thereof.” See

Krane Affidavit, Ex. “A.” “C,” and “G” (R, pp. 0126; 0137, para. 5 & 9; 0183).



| ~ The Lower Court, and Respondent, completely‘ ignore Re_spondent’s own express language
that he used in deeding the property to Deccdent Id Ex. “A” (R P 0126) Respondent warranted
that he would defend Decedent’s t1tle Instead he 1s ‘now attacklng 1t At the very least,’
Respondent s representations in the .deed and Decedent s in her note and mortgage and sworn ]
financial statements, along. with the closing-attorney’s,representations are facts and inferences, that
support Appellant’s argument that there i‘s'no: resulting- trust, -nor an intent to have-one, thereby
precluding Summary Judgment. : |
'Resp'ondent"s arguments in ‘support off Summary {Judgmcnt are based only on: mere
allegations or denials contained in the pleadingsj andnot onany documentation. He claims ;that'all .
‘.the elements of avr_esultlng.truSt'exiSt', but 1gnoresthe f:actthat the Court, in lo_okir'ig‘at'this issue
| must take all the facts and lnferences arising therefrom 1n a light most t‘ayorable to Appellant. He ' | _
|  returns .back to his unsupported arguments::thath'eimade all the payments on the property and is or
~ was the sole caretaker, hnancrally and physlcally, of the property, but offers no proot No records -
support the allegatlons No documients accompany h1s afﬁdav1t or pleadlngs The Lower Court
erroneously found that the Decedent had zero 1nvestment in the property 1gnor1ng Decedent’s Note
and Mortgage. The Lower Cour’t ignored the ﬁecedent’s own'subsequent representations as' 'tor
ownership and 1gnored that Respondent hrmself deeded the property to his mother with a warrant |
of title. In short, Respondent fails to rebut any of Appellant S arguments Now, the essence of his
argument is that despite all the representatlons fo the contrary, Cloverdale was not Decedent s
‘property to mortgage’.‘ Respondcntfcann_ot make;tjhisiargtnnent in good faith and the lower Court’s
- Order should be reversed. | | o

N

XI Respondent fails to address how hlS clalm of breach of fiducnary duty agamst
- ‘Appellant does not glve Appellant a rlght to a jl.ll'V trial on that clalm



. L
@ e

' Wrth regard to Appellant N rrght to a Jury trlal Respondent acknowledges that he has sued‘ o

- Appellant for an alleged breach of her ﬁduc1ary dutles Thrs 1s a legal cla1m that Appellant has to.» L

o : respond to and as such 1s entltled to, a Jury trlal on that issue,

XII Appellant prow lded all the ev1dence relled upon in the Imtlal Brlef to the Low er
Court and all the matters presented are properlv beforé the Appellate Court

Th1s matter is before thls Court in, part on appeal from the Lower Court s Summaryiff.
: Judgment 1n favor of Respondent As much as Respondent mlght wrsh to have th1s before the'_ .

' 'Court dsa result of atrial, 1t is not the case In rev1ewmg the grant of surnmary Judgment motron o

" “the appellate court apphes the same standard that governs the [c1rcu1t] court under Rule 56(c) L

' ASCRCP ” Gecv et alv Somerset Pomt at Ladv sIsland HOA Inc et al Opmlon No 5622 (Ct '

‘ o App Jan 30 2019) quotlng Lawv S C Dep t ofCorr 368 S C 474 434 629 S E2d 642 648-4-_*7 .

N (2006) |

Respondent alleges that Appellant makes a pohcy cla1m but does not 1dent1fy whrch clarm: »

k :that allegedly 1s Appellant argued below that the statute should apply to Respondent s clalms .. - .

‘She has not changed that pos1t10n Regardless [q]uestlons ot statutory mterpretatlon are"_f,,j",

pquestlons of law wh1ch [the Appellate Court 1s] free to dec1de w1thout any deference to the court, N

Abelow » Gurnham 407 S C at 754 S E 2d at 879 quotlng Grrer v AMISUB of. S C Inc _ -

»397 8.C. 532 535 775 s E 2d 693 695 (2012) (01tat10ns omltted) The Gurnharn Court recognlzed‘ et

, T

o that “[t]he cardmal rule of statutory mterpretatlon is to ascertam and effectuate the 1ntentron of the .

A . leglslature Id quotmg Sloanv Hardee 371 S C 495 498 64OSE2d 457 459 (2007) As noted; ] )

above the legrslatrve purpose of thls statute 1s to expedrate and resolve clalms agalnst a

: 'Decedent S estate w1th ﬁnahty 7 Id 407 S C at 754 S E 2d at 884

e

As for the takmg 1ssue w1th the loan dates these are Iactual efrors by the Lower Court e e

vThe Lower Court had the documents Appellant referenced but falled to take them 1nto .




'con51derat10n or read them properly leevv 1se the Lower Court $ua spont 1ncluded an 1rrelevant

o _argument as to the alleged value of the property Thrs appralsal was not mtroduced by erther party

, -and is not contarned in the record on appeal Further Respondent acknowledges 1n hrs 1n1t1al

" Respondent s bnef that the srgned LEA deed note and mortgage were s1gned srmultaneously

,,,,,

| . See Respondent s brlef P. - 8 In essence the Lower Court 1ncorrectly took the facts 1n a hght

N

_ most favorable to Respondent rather than takmg them 1n a lrght most favorable to Appellant Onf-; L

thlS basrs the Lower court s Summary J udgment ruhng should be reversed

| _ ‘~XIIL Although the Lower Court made no findmg on whether there isa Constructlve o
) ' Trust Respondent s argument that one exists stlll falls B

' 'Respondent concludes 'with thelarg‘ument 'fthat' the decision 'below should be%.afﬁrmw |

because if the property was not held m a resultrng trust 1t ‘was held 1n a constructlve trust Th1s

a argument farls for several reasons F1rst the lower court spec1ﬁcally d1d not address a constructlve S

' :":t"trust See Orderp 9 (R p OOll) Amended Orderp 10 (R p 0024) Second constructlve trusts

“arise when pr operty 1s transferred by accrdent mrstake of fact fraud or breach of trust or v1olat10n |
of a hducrary duty None of these elements exrst as to.the’ Decedent acqumng the property
' ‘;.":Respondent freely and 1ntentronally srgned the Deed and warranted t1tle in Decedent 'S name. He
..dld so in order that Decedent could borrow vmoney to pay off Res'pondent’s debts Respondent o
'cannot establlsh that Decedent engaged 1n any acts warrantrng a ﬁndlng of ’a constructlve trust and

"certarnly not by clear and convrncrng evrdence Respondent goes on to make the spur1ous and
unsupported clann that Appellant s posmon in th1s lltlgatron “shows fraud bad farth an abuse of L
conﬁdence and breach of ﬁdumary duty[ ] and because of that the pr1nc1pals of a constructlve

trust should apply See Respondent brref p. 17 Not only are the allegatrons and thls argument

‘ .,\‘preposterous but they are unsupported by any argument below or any fact or. law o




CONCLUSION

Because the Lower Court erred in refusing to apply the nonclaim provisions of § 62-3-803
to Respondents’ claims and because the Lower Court erred in granting Summary Judgment to
Respondent on Respondent’s claim of a resulting trust where Respondent offered nothing other
than mere allegations and Appellant provided extensive evidence to the contrary, the Lower
Court’s ruling should be reversed and this Court should hold as a matter of a law that Respondents’
claims are barred for failure to timely file a claim pursuant to S.C. Code § 62-3-803 and that there
is no evidence of a resulting trust. Further, this Court should reverse the Lower Court on its denial
of Appellant’s right to a jury trial on Respondent’s claims against Appellant for breach of fiduciary
duty.
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