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(The following proceedings were held
April 6, 2017, Charleston County, South Carolina, @
2:10 p.m.)

MR. KIDD: State calls James White.

THE COURT: Mr. White, you are standing
with your lawyer. Has he explained to you the
nature of the charge contained in indictment
2017-287? |

THE DEFENDANT: Yes, sir.

THE COURT: It chaiges you with armed
robbery. Do you understand that?

THE DEFENDANT: Yes, sir.}

THE COURT: And he has explained to you
that the charge carries a potential sentence of not
less than ten years and no more than 30 years®?

THE DEFENDANT: Yes, sir. |

THE COURT: He has also apparently
negotiated a sentence on YOur behalf; is that
right? |

THE DEFENDANT: Yes, sir.

THE COURT: And you want me to accept
that negotiated sentence?

THE'DEFENDANT: Yes, sir.

THE COURT: What are the terms, Mr.
Kidd?
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MR, KIDD: Just straight ten year
sentence, Your Honor.

THE COURT: JIs that your understanding
as well, Mr. Cochran?

MR. COCHRAN: Yes, Your Honor.

THE COURT: Mr. White, you understand
that if I —— my options are to accept or rejecf it,
I can't modify if in any fashion? You realize
that, sir?

THE DEFENDANT: Yes, sir.

THE COURT: So understanding'if I
accept it I would impose a ten year sentence, give
you gredit for any time that you have served, how
do you plead?

THE DEFENDANT: I plead guilty, sir.

THE COURT: You have also been told
that that's a most serious offense? \

| THE DEFENDANT: Yes, sir.

THE COURT: You uriderstand the

significance of that?
| THE DEFENDANT: Yes, sir. -

THE COURT: Furthermore, it's a
non-parolable offense. Do you understand that?

| THE DEFENDANT: Yes, sir.

THE COURT: That means that you will
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serve eight and-a-half years'miniﬁum; you realize
that?

THE DEFENDANT: Yes, sir.

THE COURT: And if you are released
after eight and-a-half years you will have to

successfully complete a community supervision

- program; do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: And you could be.returned
if youvare not successful up-to.one year at a time
ﬁntil thé balance of your sentence is exhausted:; do
you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Is it still your desire

that I accept your negotiated sentence?

THE DEFENDANT: Yes, sir.

THE COURT: . Totally satisfied with your
lawyer?

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Cochran, you have
discussed this matter with your client?

.~ MR. COCHRAN: Yes, Your Honor.
THEfCOURT: He has been ad;ised of his

rights and the consequences of his plea?

MR. COCHRAN: Yes, Your Honor. .
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THE COURT: Do you concur with his
decision to enter the plea based on your
investigation?

MR. COCHRAN: I do.

THE COURT: Andvbased on the
investigation do you believe the negotiated
sentence to be in your client's best interest?

MR. COCHRAN: Yes, Your Honor.

THE COURT: Is that true, Mr, White?

THE DEFENDANT: Yes, sir.

THE COURT: And you understand and

realize if I accept your plea you will not have a

- jury trial, you will not confront the witnesses

against you and you give up the right to remain
silent? . |

THE DEFENDANT: Yes, sir.

THE COURT: Anybody threaten you in any
way to get you to plead guilty, sir?

THE DEFENDANT: No, sir.

THE COURT: Any promises been made to

~,

you other than the promise contained in the N

negotiated sentence that is for the minimum

/

- sentence?

THE DEFENDANT: No, sir.

THE COURT: Solicitor, tell me the
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facts, please. _

g MR. KIDD: May it please the Court,
this occurred on April 21st of 2016 approximately
9:40 p.m. at the Kohl's department store located at
2245 Aéhley Crbséing Drive in West Ashley. The
Defendant entered that department store, went
straight to the electronics section, grabbed two 55
inch Samsung TV's and went out the emergency exit
in the back. The loss prevention officer, Andfew
Gerten who is in the courtroom today, chased him
out the emergency exit. When he got outside the
Defendant was placing the TV's in the back of a
gray Chevy Tahoe. The Defendant jumped in the

passeﬁggr seat and started to leave, but he didn't

close the tailgate. Mr. Gerten grabbed the TV's as

the car was pulling away. The Defendant then got
out of the passenger side of the vehicle, opened
the back door, retrieved an object from under the
seat, held it into his waistband. The victim can't
tell you it's a gun, but he does say he believed it
was a . gun, the Defendant acted like it was a gun,
held his hand on his waistband and said what now,
what now. The victim backed away. The Defendant
then retrieved the TV's again, placed them back in

the car and left.
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It started out as a shoplifting, Judge,
and I indicted it as robbery based on my meetings
with the victim which is a large part of the reason
we came to thebhegotiation of the ten year
sentence. His record is substantial. I'm not sure
if you want me to go through it or not, Your Honor.
I don't believe the victim wishes to speak.

THE COURT: Very well. But you're
comfortable with the ten years given all the
circumstances in this cése?

MR. KIDD: Yes, sir, We are.

THE COURT: Are those facts correct,
Mr. White?

THE DEFENDANT: Yes,‘ sir.

- THE COURT: Are you under the influence
of any alcohol or any medication here today?

THE DEFENDANT: No, sir.

THE COURT: Have you consumed any
alcohol or taken any type of medication in the last
24 hours?

THE DEFENDANT: No, sir.

THE COURT: I find the plea to be
freely, voluntarily, knowingly and intelligently
made. There is certainly a factual basis to

support it and Mr. White has indicated he's totally
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satisfied with his lawyer. I will be happy to hear
from you now, Mr. Cochran.

MR, COCHRAN: Thank you, Your Honor.
May it please the Court, we ask that you give Mr.
White credit for a total of 268 days. . And for the
record for purposes of the Department of
Corrections, that's three separate stints in county
with this warrant pending. So we would ask that
they calculate all those together.

THE COURT: Anything else, Mr. White?

| THE DEFENDANT: No, sir.

THE COURT: The“sentencé of the Court.
is ten years. T will givé you credit for 268 days.
Good luck to you.

' (These proceedings were concluded at
2:24 p.m., April 6, 2017, Charleston County, Scuth

Carolina.)
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CERTIFICATE OF REPORTER

I, Ruth C. Weese, Registered Diplomate
Reporter. for the State of South Carolina at Large,
do hereby certify that the foregoing transcript is
a true, accurate, and\complete reﬁord.

I further certify that I am neither related
to nor counsel for any party to the cause pending
oxr intérested in the events thereof.

Witness my hand, I have hereunto affixed my
official seal this 5th day of July; 2017 at

Charleston, Charleston County, South Carolina.

Ruth C. Weese
Registered Diplomate

o Reporter




FORMS

STATE OF SOUTH CAROLINA ) (9 O/ /{ CP =)0~ 5/ Qi
)  IN THE COURT OF COMMON PLEAS

County ofO J/Ifw/e?j /a« | )

T giktBan %
Full name and prison number (if 2ny) of Applicant ) ' e r:",
S ) g YO
v ) . ‘J,o
) APPLICATION FOR - ‘?"/
) ‘ S n >
State of South Carolina ) POST-CONVICTION RELIEF: .. ‘& -
) , .
)
)

INSTRUCTIONS — READ CAREFULLY

In order for this application to receive consideration by the Court, if shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer fo a
particular question on the reverse side of the page oron an additional page. Applicant shail make clear to
which question any such continued answer refers.

Since every application must be sworn under oath; any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Apphicants should, thereﬁ)re, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs
of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court
for the County in which the applicant was convicted.

-

1. Place of detention_Z )7, Coxtpectsons) Tnsf N
@l Heof Juuset Repnehenlle, 2. 29512
2. Name and location of Court which J.mposcd sentence f COW‘

3. Name(s) of co-defendant(s) (if any) N/A"»

4. The indictment number or numbers (if known) upon which and the offenses for which

- sentence was imposed:

(a) -G8 = [0-8003€ ~ S0UAD




®)
© |
The date upon which sentence was imposed and the tetms of the sentence:

@ Al o pef) o sears ) ioloud ) Most Senans
® ‘

© .
Check whether a finding of guilty was made: -

(2) after a plea of guilty
(b)  after a plea of not guilty

(c) after a plea of nojo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
NO— divrect Cuppea/ b;/ Counse/

If you'answered "yes” to (7), list:-

(a)  the name of each Court to which you appealed:

. /A

jii.

(_b) . theresult m ea;:h such Court to which you appealed:
b * ‘ :
B N4

i ,

()  the date of each such result:

P

s - N

Hi.

(d) ifknown, citations of any written opinion or ordersvéntered pursuant to such
. reﬂms:. N :

i -

ii. N / A'

Tf you answered “no” to (7), state your reasons for not so appealing:

(@ (.oomsel a!: J nai /\’1/~e én M\/ be}’)a//é

, 11 4
.

s 7



10.

11.

12.

13.

®
©
State concisely the grounds on which you base your al]egaﬁon that you are being held in

custody unlawfully '

(@ }1 QIL/(’A./‘I ve a55167lf474/4 Cﬁﬁ CCPUH-S—C//

®) Mﬂw do Jess offens e

() l/i&/(ﬁ]émx 5’/2 Dﬂﬂe (-3\"06655

State concisely and in the same order the facts which support each of the grounds set out

in(10): - \ :

@ Couwsel (//a[ not assist me o M [ZU//‘E’KZ—Q»’U%

® 77\9 <tade did not Five me Yo 11 §iF fo T /355

© Crge (G vaded fo high c)ﬂﬂemse, hut no Rew wavvanr
Prior to this application have you filed with respect to this conviction:

(@)  any petition in a State Court under South Carolina Law? NO

. (b)  any petition in State or Federal Courts for habeas corpus or post-convictions

relief? )\/0
{c) any petition in the United States Supreme Court for cextiorari other than petmons,
if any, already specified in (8)7 A/ o
(d)  any other petitions, motions or applications m this or any other Court? [y O
If you answered “yes” to any part of (12), list with respect to each petitior, motion or

application:
() the specific nature thereof:

i.

. T WA

v.

(b)  the name and location of the Court in which each was filed:

i | _ M///]'

C17

il




iv.

()

i.
iii.
iv.

(d)

ii.

il

iv.

()

iv.

the disﬁositioh thereof:

N/A—

the date of each such disposition:

W7

A

!

if known, citations of any written opinions or orders entered pursuant to each such

disposition:
, ,

N7

14. Has any giop’nd set forth in (10)-been previcusly presented to this or any other Coust,

State or Federal, in any petition, motion or application which you have filed?

s hn

NZA

15.  Ifyou answered “yes” to (14) identify:

@
i

if.

®)

L

1.

which grounds bave been presented:

| /A

N/A

the proceedings in which each ground was raised:

L —




17.

18.

If any ground set forth in (10} has not previ'ou_sly been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented: |

@ L Ownse] did not Lite ¢ :9/)~(JCL/§

(®) Co wnsef Qlfoive d my e élné 2 /z’s ser IPLosse for bely O/Crlc/
© Couwnief dllowed Doe Provess do he Liofofd

Were you represented by an attomey at any time during the course of:

(2) your arraignment and plea? /V 9]

(b) your tdal, if any? \/~E-5

(¢)  your sentencing? ],,/Tf S

(d)  yourappeal, if any, from thejudgrnenf of conviction or the imposition of
sentence? /\/ 2]

‘(e) preparation, presentation or consideration of any petitions, motions or applications
with respect to this conviction, which you filed? /V &

If you answered “yes” to one or more parts of (17), list:-

(a) the name a.nd address of each atfomey who represented you:

i ( : Com
03[’4:'\,&44\/‘).@ e, /0/ ML %m 1. S ffoor

i Chorfosjon, 5-C swc/a/ 221y

i,

(b)  the proceedings at which each such attorney répresented you
i p/‘QCL I/l'ﬁaf‘tvn.f

i, 6-€4mtem_c,; g

e

.




19. ~ State clearly the relief you seek in ﬁhng this application:
5*&\71-61,1,{ f‘-P,cZL/c,ﬁ 2\ O | }@5 ers O %L:{.@

20.  Are you now under sentence from any other court that you have not challenged?

N/A

Revised 3/2003

STATE OF SOUTH CAROLINA ) -
- ) VERIFICATION -
County of @z}l a-«/% 7[,“,\ )

L j}/j Me S D l,U/L“ ,le , being duly sworn

upon my oath, depose and say that I have subscribed to the forcgomg application; that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside ox
correcting the conviction and sentence attacked in this application; and that the matters and

allegations therein set forth are true.

SWORN to and subscribed before me this <O

day of %zwat .80,
< DU D LSy
Notary Public
. My Comzlnissioanpir&s: ‘9’“ 7/ 37



APPLICATION TO PROCEED WITHOUT PAYMENT {
OF COSTS AND AFFIDAVIT o ;
- INSUPPORT THEREOF

L :] Gwmes . L{,ﬁ/l ,‘-,Le , hereby apply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my
application I declare under penalty of perjury that the following facts are true:

(1) T amthe applicant in this action and I believe I am enfitled to redress.

(2)  Because of my poverty I am unable to pay the costs of said proceeding or give

security thereof.
8{7wmm b)Qfﬁ‘ o

Applicant

J

SWORN or affirmed to and subscribed before me this

day of Qa,zwé( , 0T
: Notary Publie
My Commission Expires: 27/ 5)9’




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) FOR THE NINTH JUDICIAL CIRCUIT
, ) |
James D. White, #232496, ) Case No.: 2017-CP-10-3199
‘ )
Applicant, ) : J
) RETURN, PARTIAL MOTION
V. ) TO DISMISS, AND MOTION FOR A
) - MORE DEFINITE STATEMENT
State of South Carolina, )
Respondent. )
' ) )

Respondent, making its Return to the Application for Post-Conviction Relief filed on June
22, 2017, would respectfully show this Court:
II
James D. White (Applicant) is presently confined in the South Carolina Department of
Corrections pursuant to orders of commitment of the Charleston County Clerk of Court. During its
January 2017 term of court, the Charleston County Grand Jury indicted Applicant for armed robbery
(2017-GS-10-0028), Charles W..Cochran, Esquire, represented Applicant. Assistant Solicitor Culver
Kidd, Esquire, prosecuted the case. On April 6, 2017, Applicant appeared before the Honorable R.
Markley Dennis, Jr. and pled guilty as indicted. At the guilty plea proceeding, Applicant agreed with
the following recitation of the facts giving rise to the armed robbery charge:
[T]his occurred on April 21st of 2016 approximately 9:40 p.m. at the
Kohl’s department store located at 2245 Ashley Crossing Drive in
West Ashley. The Defendant entered that department store, went
straight to the electronics section, grabbed two 55 inch Samsung TV’s
and went out the emergency exit in the back. The loss prevention
officer, Andrew Gerten who is in the courtroom today, chased him
out the emergency exit. When he got outside the Defendant was
placing the TV’s in the back of a gray Chevy Tahoe. The Defendant

jumped in the passenger seat and started to leave, but he didn’t close
the tailgate. Mr. Gerten grabbed the TV’s as the car was pulling away.

10of8
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The Defendant then got out of the passenger side of the vehicle,
opened the back door, retrieved an object from under the seat, held it
into his waistband. The victim can’t tell you it’s a gun, but he does
say he believed it was a gun, the Defendant acted like it was a gun,
held his hand on his waistband and said what now, what now. The
victim backed away. The Defendant then retrieved the TV’s again,
placed them back in the car and left.
(Plea Tr. p. 6-7). The prosecutor informed the plea court, “It started out as a shoplifting,
Judge, and I indicted it as robbery based on my meetings with the victim which is a large part of the
reason we came to the negotiation of the ten year sentence. [Applicant’s] record is substantial. (Plea

Tr.p. D.

Pursuant to negotiations between Applicant and the State, Judge Dennis sentenced Applicant
to the mandatory minimum sentence of ten years’ imprisonment. Applicant did not appeal his
conviction or sentence.

Attached to this Return and incorporated by reference are the records of the Charleston
County Clerk of Court regarding the subject conviction, Applicant’s records from the South Carolina
Department of Corrections, the plea transcript, and the application. Respondent reserves the right to
amend this Return upon receipt of any relevant materials.

| IL
In his application for post-conviction relief, Applicant alleges he is being held in custody
unlz;wﬁzlly for the following reasons: |
I. “Ineffective Assistance of Counsel” -' _
a. “Counsel did not assist me to the full extent”
2. “Not having the rights to less offense”
a. “The State did not give me the right to the less.”

3. “Violation of Due Process” : 4
a. “Charge was upgraded to high offense, but no new warrant.”

!

20f8
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In his application, Applicant has alleged counsel was ineffective for failing to fully assist
him. However, Applicant has failed to set forth with any particularity what else he wished counsel
did_ to assist him in his defense. Therefore, Respondent submits Applicant’s alleggtions of ineffective
assistance of counsel are without merit. In a post-conviction relief action, the applicant bears the
burden of proving the allegations in his or her application. Butler v. Stat?, 286 8.C. 441,334 S.E.2d
813 (1985). When the applicant alleges ineffective assistance of counsel as a ground for relief, he or
she must prove that “counsel’s conduct so undermined the proper ﬁlnctioﬁing of the adversarial
proces/s that [it] cannot be relied upon as having produced ajust result.” Strickland v. Washington,
466 U.S. 668 (1984); Butler, 286 S.C. at 442, 334 S.E.2d at 814.

In evaluating allegations of ineffective; assistance of counsel, the reviewing court applies the
two-pronged test outlined in Striéklanc_l, 466 U.S. 668. First, the applicant must prove that counsel’s
performance was deficient, Id.; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624, 625 (1989).

Under this prong, the court measures an attorney’s performance by its “reasonableness under

prevailing professional norms.” Cherry, 300 8.C. at 117, 386 S.E.2d at 625 (quoting Strickland, 466

U.S. at 690). The proper measure of performance is whether the attorney provided representation

within the range of competence required in criminal cases. Butler, 28_6 S.C. at 442, 334 SE.2d at
814. “Counsel is strongly pré‘su_med to hav.e; rendered adequqte_assistance a_nd made all significant
degisions in the exercise of reasonable brofessional judgment.” Id. (citing Strickland, 466 U.S. at
690). The applicant musf overcome this presumption to récéive relief. Cherry, 300 S.C.at 118,386
S.E.2d at 625. Second, counsel's deficient performance musf have prejudice;d the applicant such that

“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the

30of8
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proceeding would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect
to guilty plea counsel, an applicant must show that there is a reasonable probability that, but for
counsel's alleged errors, he or she would not have pled guilty and would have insisted on going to

\
trial. Hill v. Lockhart, 474 U.S, 52 (1985).

Respondent - submits Applicant can satisfy neither requirement of the Strickland test,
particularly in light of Applicant’s complete failure to list any facts to support his general allegation.
On the record during his plea proceeding, Applicant informed the court he was‘totally satisfied with
the services of his attorney. (Plea Tr. p. 4). However, the allegation of ineffective assistance of
counsel probably raises questions of fact that the record does not conclusively refute. Accordingly,
Respondent requests an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 8.C.
264, 305 S.E.2d 247 (1983).

‘ V.

Respondent requests that the claim of “not having the rights to less offense” be dismissed for
failure to state a claim cognizable under the Post-Conviction Procedure Act, S.C. Code Ann. §17-27-
10to -160. An Applicafxt may commence a post-conviction relief action on the fOll_owing grounds:

1. Thatthe conviction or the sentence was in violation of the Constitution of the United
States or the Constitution or laws of this State;

2. That the court was without j urisdiction to impose sentence;
3. That the sentence exceeds the maximum authorized by law;

4. That there exists evidence of material facts, not previously presented and heard, that
requires vacation of the conviction or sentence in the interest of justice;

5. That his sentence has expired, his probation, parole or conditional release [was]
.- unlawfully revoked, or he is otherwise unlawfully held in custody or other restraint;
or

4of 8



6. That the conviction or sentence is otherwise subject to collateral attack upon any
ground of alleged error heretofore available under any common law, statutory or

other writ, motion, petition,- proceedmg or remedy...

S.C. Code Ann. § 17-27-20.

“Not having the rights to less offense” is not ﬁ claim cognizable under the act. Applicant is
not coliaterally attacking his guilty plea or sentence, but rather seeks to submit a claim best suited for
direct appeal. Applicant’s conténtion that such a ground is impliedly created by S.C. Code Ann. §
17-27-90 is meritless, as that section does not pertain to what may be raised, but how valid grounds
must be raised.

E\ten if the facts alleged by Applicant are true, these facts do not support a cognizable claim
for post-conviction relief under any of'the statutory grounds. Post-conviction relief is only proper

when the application collaterally attacks the validity of the conviction or sentence. Al-Shabazz v.

' State, 338 S.C. 354, 527 S.E.2d 742 (2000). These issues are improper for post-conviction relief

because they could have been raised on direct appéal and are procedurally barred by S.C. Code Ann.-

- §17-27-20(b) (2003). Post-conviction relief is not a substitute for a direct éppeal. Simmons v. State,

264 S.C. 417, 215 S.E.2d 883 (1974). A post-conviction relief application cénnot assert any issues

that could have been raised at trial or on direct appeal. Ashley v. State, 260 S.C. 436, 196 8.E.2d 501
(1973). Applicant could have raised this issue at trial or on appeal. His failure to do so has waived
this allegation as a ground for relief. |

For these reasons and. pursuant to Rule 12(b)(6), SCRCP, the Court should dismiss thé
Applicatton for failing to state a cognizable claim for which relief can be granted under the Post-

Conviction Relief Act.

50f8
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V.

Applicant also élleges a denial of due process of l;w. ‘Applicant's allegation cla?ms
infringement of his rights under certain amendments to the United States Cbnstitution.. However,
Applicant fails to set forth with specificity tﬁegrounds upon which these constitutional violations are
based. The Uniform Post-Conviction Procedure Act requires that Applicant .mu<5t "... specifically set
forth the grounds upon which the application is based." S.C. Code § 17-27-50 (2003). In an
application for post-conviction relief, it is incumbent upon Applicant to make at least a prima facie

showing which would entitle him to relief before an evidentiary hearing will be scheduled and held.

Welch v, Mchougall, 246 S.C. 258, 143 S.E.2d 455 (1965); Blandshaw v. State, 245 S.C. 385, 140
S.E.2d 784 (1965). Since Applicant has failed to make even a prima facie showing that his due
process and other constitutional rights were violated, Respondent submits this allegation should be
summarily dismissed for failing to specifically set forth the grounds upon which the application is
based.

VL

Applicant must specify any claims he intends to raise at the PCR evidentiary hearing. Any

" claims not specifically laid out in this PCR application or in amendments will be opposed by the

State at an evidentiary hearing pursuant to §§ 17-27-10 to -160 of the South Carolina Code of Laws

and Rule 71.1 of the South Carolina Rules of Civil Procedure. See also Rules 15(a)-(b), SCRCP. All

claims should be made well in advance of the evidentiary hearing. Because Applicant has been
appointed an attorney, the attorney, and not Applicant, is the only individual authorized to file

amendments to this application. See Rule 11, SCRCP. Pro sg filings will not be considered at the
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PCR hearing. Respondent reserves the right to request that any amendments withheld until the last
minute be stricken because of undue prejudice to Respondent. See Rule 15(a), SCRCP.
VIL

Respondent also hereby moves for a more definite statement in regards to his allegation of
ineffective assistance éf counsel. Applicant has failed to set forth any facts to "support each ground"
or to explain with any specificity whatsoever the facts upon which his claims are based. The
Uniform Post-Coﬁvicfion Procedure Act requires the Applicant to “specifically sét  forth the grounds
upon which the application is based." 8.C. Code Anﬁ. § 17-27-50 (1985) (emphasis added).
Respondent respectfully submits that it is incumbent upon Applicant, through counsel, to amend his
application to set forth specific facts upon which his allegations are based so that Respohdent may
adequately prepare for an evidentiary hearing. Therefore, Respondent requests that. Applicant be
required to amend his application to set forth specifically the grounds on which his claims are based.

VIIL

Respbndent therefore requests ﬁat this Court convene an evidentiary hearing on the
allegations of ineffective assistance of counsel. As to all other allegations, Respondent méves for
summary dismissal pursuant to § 17-27-70 of the South Carolina Code of Laws on the basis that
there is no genuine issue of material fact which would necessitate an evidentiary hearing and that
those allegations should be dismissed as a matter of law.

IX.
Each and every allegation contained within the application not expressly admitted, qualified,

or explained in this Return is hereby denied.

7 of 8
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X.

WHEREFORE, Respondent requests that an evidéntiary hearing be held on the claims of

ineffective assistance of plea counsel.

| 8[‘22*{ i71 2017

Respectfully submitted,

ALAN WILSON
Attorney General

ROBERT BOLCHOZ
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON

. Senior Assistant Deputy Attorney General
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STATE OF SOUTH CAROLINA ) -
) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
) 2017-CP-10-3199
)
JAMES WHITE, #2324096 )
‘ )
Applicant, - )
)
VS ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
_ )
Respondent, )
)
1. I-am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this
is a proper circumstance of seryice by mail.
3. Y have this day served a copy of the Return in the above~qaptionéd matter on the following

person by depositing same in the United States mail, postage prepaid:

. Rodney Duane Davis, Esquire
" Lowcountry Law Office
4000 Faber Place Drive, Suite 300
Charleston, SC 29405

DATED this the 22™ day of August, 2017.

gnnifer Wennisen, Legal Assistant -
For Respondent



26

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
JAMES D. WHITE,
Applicant,
vs.
STATE OF SOUTH CAROLINA,

Respondent.

) IN THE COURT OF COMMON PLEAS

) 2017-CP-10-03199

Transcript of Record

October 3, 2018

BEFORE:

Honorable Michael G. Nettles
Horry County Courthouse
Conway, South Carolina

APPEARANCE S:

Rodney D. Davis, Esquire
Attorney for Applicant

Kelly Oppenheimer, Esquire
Attorney for Respondent

Kay H. Richardson
Circuit Court Reporter
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‘BY THE COURT

OCTOBER 3, 2018 - 10:18 A.M.

BY THE COURT:

THE COURT: Ms. Oppenheimer, you're recognized.

MS. OPPENHEIMER: May it please the Court, Yéur Honor?
This is James White versus the State of South Carolina, docket
number 2017-CP-10~318%. During its 2017 term, the Charleston
County Grand Jury indicted'Applicant for armed robbery.
Charles W. Cochran represented him on this charge. Assistant
Solicitor Culver Kidd of the Ninth Circuit Solicitor's Office
prosecgted the case. .

On April 6th, 2017, affiant appeared before The Honorable
R. Markley Dennis, Jr. and pled guilty as indicted. Pursuant
to a negotiated sentence, Judge Dennis sentenced Applicant to
a term of imprisonment of 10 years. He did not appeal his
plea or sentence.

On June 22nd, 2017, Applicant filed an application for
post-conviction relief alleging ineffective assistance of
counsel and that counsel did not assist me to the full extent,
not haviné the rights to less offense, the state did not give
me the rights to the less‘and violation of due process charge
was upgraded to a high offense, buﬁ no new warrant.

On August 22nd, 2017, Respondent made its return and
partial motion to dismiss and motion for a more definite
statement requesting an evidentiary hearing be held on the

allegation of ineffective assistance of counsel and requesting
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BY THE COURT

Applicant's allegation regarding not having the rights to less
;ffense be dismissed for failing to state a cognizable claim
and applicant's due proceés claim be dismissed for failing to
specifically set forth the grounds upon which the application
was based.

Applicant is present today and represented by Rodney
Davis.

THE COURT: Mr. Davis, you're recognized. If you could,
set forth your grounds for which you're pursuiﬂg here today.

MR. DAVIS: Judge, yes, sir. It is basically an
ineffectiveness claim. We will -- the last issue that was
filed originally, just so the Court will know, his original
warrant is for shoplifting. The state ultimately directly
indicted for an armed robbery. We're not challenging the
state's authority to do that. We'll be challenging that in
the context of how that was explained or not explained to him
by his defense counsel. '

So, Judge, the general nature of this is ineffectiveness

'

in explaining and leading towards the guilty plea and the flip

' side of that is ineffectiveness in being prepared for and

offering to be prepared for a trial. 1It's the flipside of the
same -- it's a general ineffectiveness claim. And, Judge,
with that unique situation, I have advisedlmy client
previously and again this morning, I was able to speak with

him briefly, about the risks and benefits of PCR. And so,

29
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BY THE COURT

I've done the worst case scenario in indicating that if we

iwere successful and you granted his application, that since he

was indicted on armed robbery and received the mandatory

minimum, by going forward, he brings in the possibility of a
future conviction of armed robbery and potentially more time.
I feel confident he understands that and wants to go forward,

but if you can briefly question him about that on the record.

But it's my understanding he wishes to proceed, Your Honor.

THE COURT: Mr. White, are you satisfied with your
lawyer?

MR. WHITE: Yes, sir.

THE COURT: You understood all your conversations with
him?

MR. WHITE: Yes, sir.

THE COURT: Has anybody put any pressure on you to pursue
this particular post-conviction relief action?

MR. WHITE: No, sir.

THE COURT: It's been your decision to do so?

MR. WHITE: Yes, sir.

THE COURT: You understand that if you're successful, you
might end up with significantly more time?

MR. WHITE: Yes, sir.

THE COURT: All right. And you want to go forward?

MR. WHITE: Yes, sir.

THE COURT: And that's your decision?
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BY THE CCURT

MR. WHITE: My decision, sir?

THE COURT: All right. You may have a seat.

MR. DAVIS: Thank you very much, Your Honor.

THE COURT: You may call your first witness.

MR. DAVIS: and Mr. White would be our first witness.

THE COURT: Mr. White, please come forward, and I'm gonna
ask you to place yourvleft hand on the Bible and raise your
right hand as the Clerk administers the oath.

CLERK: Place your left hand on the Bible and raise your
right hand. Raise your right hand. Your other hand. ' -

THE COURT: The other right hand?

MR. JAMES WHITE,'HAVING BEEN DULY

SWORN TESTIFIES AS FOLLCWS:

CLERK: Okay.- You can have a seat and for the record, if
you could state your name and spell your last name please and
just scoot up to the microphone.

THE COURT: Get up real close to that microphone.

MR. WHITE: Yes, sir.

THE COURT: I want you to speak loudly, plearly and
slowly in order that we can hear everything that you have to
say. And once again, let's start witﬁ the full name.

MR. WHITE: My name is James White, and last name is
spelled W-H-I-T-E.

THE COURT: Good.

MR. DAVIS: Thank you, Your Honor.
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JAMES WHITE - DIRECT BY DAVIS

DIRECT EXAMINATION OF JAMES WHITE BY MR. DAVIS:

Q: Mr. White, can you tell the Judge where you were born and
raised? | |

I was born and raised in Charleston, South Carolina.

And how far did you go in school? -

Tenth grade.

Where was that?

North Charleston High School.

Did you graduate?

A:

Q:

A

Q

A

Q

A: No, sir.
Q Did you\ever get your GED or your diploma?
A: Yes, sir.

o] Wﬁich one?

A I got the GED at the Department of Corrections.

Q Okay. So, you're able to read and write okay?

A Yes, sir.

Q Okayl ‘What kind of employment did you have over the
years?

A: Plumbing.

Q: Okay. Now, on this particular charge, the armed robbery
that's got you serving time now,‘who was youx attorney on that
case?

A: Charles Coghran. ,

Q: Okay. Do you see him in the cou:trooé today?

A: Yes, sir.
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JAMES WHITE - DIRECT BY DAVIS

Q: Okay. I want to talk to you abéut the discussions you had
with him. Okay?

A: Yes, sir.

Q: Can you tell Judge Nettles how many times you recall
meeting with your attorney?

A: I séy -- I say at least three times.

Q: Okay. .Now, so the Judge will understand, what were you
originally arrested for?

A: Property crime enhancement.

Q: Okay. Shopiifting, but because of your record, it was a
property crime enhancemént?

A:  Yes, sir.

Q: Okay. Were you able to make bond and get out of jail or
did you stay in j&il up until you went to Court?

A: I was able to bond out.

Q: Okay. So, now these few meetings that you had with Mr.
Cochran, would those have been ip'person or on video or both?
A: Video.

Q: Okay. Now, the video would've beén while you were in the
jail, right?

A: While I was in jail.

Q Okay. So, did you ever meet with him in person?

A No, sir.

Q: Did he ever come to the jail and meet with you in person?
A

No, sir.
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JAMES WHITE - DIRECT BY DAVIS

Q: I'm sorry?

A: Just on the video ——-

' Q: Okay. And did you ever come to the Charleston County

Public Defender's Office and meet with Mr. Cochran in person?
A: No, sir.

Q: Did he ever send you a letter asking you to do that?

A: No, sir.

Q: Okay. Listen to me now, other than when you met him to do
the plea here at the courthouse, did you ever meet him any
other times here at the courthouse?

A: No, sir. o

Q: I'm sorry?

A: No, sir.

Q: Okay. DNow, those few times that you met with your
attorney, can you tell Judge Nettles about how long those
meetings would last when he did meet with you?

A: Well, twice, the first two months, I guess he had a
certain time limit and, and, and we didn't never really got a
chance to really got a good glance because the TV screen was
turned off like twice. I guess he had another client before
me and I guess he ran up the time, so we didn't really had a
chance to really got -— to reach the issues that we was trying
to discﬁss.

Q: Okay. How long do you think you did have before it cut

off?
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JAMES WHITE - DIRECT BY DAVIS
|

A I'd say we probébly been there more likevlo minutes.

0 Okay. Each time you think?

A Uh-huh, {(affirmative reéponse).

Q: Okay. Was that a yes?

A Yes, sir.

Q Okay. Now, the Judge may understand this, but if we can
put this on the record, when you dolthe video conference,
you're called to a booth and you're were at the Charleston
County Jail; is that right?

A: Yes, sir.

Q: You got a telephone hookup so you can hear and talk to

him, right?

A Yes, sir.

Q: And then the screen in front of" you?

A Yes, sir.

Q Do you turn that on or doés it jﬁst turn on?

A The jail turns it on.

Q: You don't? ;

A No, I don't.

Q Can you shut it off or does it shut off by itself?

A It shuts off by itself.

Q Okay. So, you don't arrange it, you're just told to go to

the room and your attorney is in there to talk to you, right?
A: Yes, sir.

Q: Okay. So, do you know who decides how long that's gonna
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JAMES WHITE - DIRECT BY DAVIS

Aiast; do you have any idea who decides that?

A: No, sir.
Q@: Okay. And so, now you're telling Judge Nettles that the
only time you met with him face to face was here at this
courthouse; is that right?

Yes, sir.

The day of your guilty plea?

A:

Q

A: Yes, sir.
Q And that was April 6th, 20172

A Yes, sir.

Q Okay. During these meetings with ydur attorney, let's
start with what you were arrested for. Did he ever go over
the elements of-either shoplifting or property offense
enhancement with you during these meetings?

A: No, sir;

Q: Did he ever tell you what the state would have to prove to
convict you of shoplifting? | |

A: No, sir.

Q: What about the property offense enhancement; did he ever
tgll you what the state would have to prove to a jury to
convict you éf that?

A: No, sir.

Q: Now, at some point, does he tell you about.the higher
charge that the sfate was gonna try to go after you for?

A: Yes, sir.
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JAMES WHITE - DIRECT BY DAVIS '

Q: Can you tell the Judge how you found out about that?
A: During -— during the time that he was coming to see me, he

was telling me about the solicitor was, was, was trying to

"enhance it, but he was also telling me that because I already

had one armed robbery, he was trying, trying to get me to
plead on that and tell me that if I don't plead to that, that
the solicitor was gonna enhance to property crime enhancement
to armed robbery. He was trying to use'a tactic to try to get
me to plea to the first armed robbery by saying if I don't
take that sentence, that he's gonna enhance to property crime
enhancement to armed robbery. . Sd, I, I didn't believe him.
So, niﬁé months later, he enhanced it.

Q: BAnd when you say he, you mean the solicitor?

A: The solicitor.

Q: I'm gonna kind of put you on the spot. Are you able to
tell Judge Nettles today how it is that it went from a
property crime enhancement to an armed robbery; do you know
how that happened?

A: No, sir.

Q: Did your attorney ever explain that to you?

A: No, sir.

Q: But ultimately, you knew that you were -— on this case,
you knew you were facing armed robbery, right?

A: Yes, sir.

Q: Did your attorney ever talk to you about what the elements
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JAMES WHITE - DIRECT BY DAVIS .

of armed robbery are?

A: No, sir.

Q: Did he ever tell you'what the state would have to prove Eo
a jury to convict you of armed robbery?

A: No, sir.

Q: Now, you and I, of course, have talked leading up to this
—- this hearing, so don't let me get ahead of you here, but in
the discussions ébout -- you were talking about, hey, if you
don't plead, they're gonna try to enhapcé all tﬁat, was there
a time that your attorney was talking to you about an offer on
this case?

A: You talking about the property crime enhancement? No.

Q: Say that again?

A: You talking about property crime enhancement changed to
armed robbery?

Q: On this case, whether it was before it got upgraded or
ﬁot, was there a discussion ---

A: No.

Q: With your attorney about pleading?

A: The only time that came was August, the day of court, the
day I took the sentence, Prior to that, no. He was talking
about the first armed robbery prior 'to, to the charge being
enhanced.

Q: And just so we can clean that up and I know that's not

what we're here for today, but what happened on that other
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JAMES WHITE - DIRECT BY DAVIS

one?
With the first one?
Yes, sir.
How you mean, what happened?
What happened to that case?

Oh, I guess it was thrown out, I guess.'’

A

Q

A

Q

A

Q: Did you ever go to trial on it

A No. |

Q Did you ever plead gui;ty to that other case?
A No. |

Q During these meetings with your attorney, did he ever talk
to you about what the possible punishment or the éentencé
range for, let's start out with the shoplifting, the property
offense enhancement; did he ever talk about you could get
sentenced to if you were convicted of that?

A: Yes, sir.

Q: What did he tell you?

A: He tell me zero to 10 years.

Q0: Did he ever talk —- excuse me. Did he ever talk to you
about what the sentence range was or the possible punishment
was for armed robbery?

A: No, sir.

Q: Okay. So, did you know that if you pled to armed robbery,(
that any judge has to sentence to someone to a mandatory

minimum 10 years in prison; did you know that?

l
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JAMES WHITE - DIRECT BY DAVIS

A: Well, he told me that the day of the sentencing, but prior
to that, he never told me nothing about that.

Q: Okay. So, he told you about that. Did he also tell you
the maximum was 30 years?

A: Yes, sir.

Q: But the only time you heard\éﬁout that was on April 6th,
20177

A: April 6th, yes, sir.

Q: Okay. All right. So, prior to April the 6th, 2017, when
you met him there at the courthouse, had he ever ;alked to you
about any possible defenses for this case?

A: No, sir.

Q: Did you ask him about how to defend against them upgrading
it to an armed robbery?

A: Yes, I did, sir.

©: And what did he tell you about that; do you remember the

conversation?

A: I did ask him. I asked him -- I asked him how -- how was

they able to do that, and he told me that the solicitﬁr could
-— in fact, he told me the solicitor could do what he want to
dol Not saying it like that but, in so many words, that's
what he tried to put across to me that. Because I was
wondering how he can enhance my charge to property crime
enhancement without even having proof of any weapon or

anything and he put it to me like that, like the solicitor can
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JAMES WHITE - DIRECT BY DAVIS

do anything. I'm not saying -- not saying -- like the way I
remember it, like so many words, you know, he made it seem
like, you know, that it can be done.

Q: Okay. Even before April 6th, when he told you about the
10 to 30, you knew armed robbery waé a more sérious charge
than the property offense, right?

A: Yes, sir.

0: Did you have a sense about whether it was violent or non-
violent?

A: Yeah.

Q: And what did you think?

A: I mean, I was thinking that the solicitor could make it
either or, you know.

Q: Okay. So, you think the solicitor had a choice in making
robber? violent or not, right?

A: Yes, sir.

Q: Did you ask your attorney about that?

A: Yeah, I asked him about it.

Q: Can you.tell Judge Nettles what -- what he responded on
that?

A: He told‘me it was 85 percent. The day —-- the day of
August the 6th when I went to court, he told me it was 85.
Q: Okay. So, the day of, he warned you that it's 10 to 30,
mandatory minimum 10, and it's 85 percent, right?

A: Uh-huh, (affirmative response)
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JAMES WHITE - DIRECT BY DAVIS

Q: Any discussion about that prior to that?

A Uh-huh, (negativé response) .

Q: Is that a no?

A No, sir:

Q: " Thank you. Tell me about the violent, non-violent, also
was there ever any discussion about somé lower charge or
lessor included offense of armed robbery?

A: No, sir.

Q: What about thé property offense versus‘shoplifting;'was
there any discussion about that?

A: No,\sir.

Q: In these meetings with your attorney, diq he ever talk to
you about your constitutional right to.go to trial?

A: August, I mean just the date -- the day of the sentence.
Q: Did he ever talk to you about the process, how you go to
trial in the State Court of South Carolina?

A: No, sir. A

Q: Have you ever been to trial in General Sessions Court in
South Carolina?

A: No, sir.

Q: Do you ever remember him talking about —-- well, first of
all, can you tell Judge Nettles whether the.state was trying
to use some statement or some words you said against you; do
you recail?

A: No, I don't understand what you're trying --—-
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JAMES WHITE - DIRECT BY DAVIS

Q: Was there any statement or any words you said to law
enforcement the state was trying to usé against you?

A: No.

Q: You don't recall that?

A: No.

Q: Do you recall your attorney ever talking about a hearing

‘|to try to block any statement you may've made?

A: No, sir.

Q: Did he ever discuss with you any strategy about, now,
look, if you want to go to trial, here's what we can —- here's
how we can try to defend it; was there any discussion about
that?

A: No, sir.

Q: Now, you and I have talked. Tell Judge Nettles, you had
talked to me about -- you were concerned about your attorney's
focus on your armed robbery?

A: Yeah.

Q: You thought he was maybe distracted about some other
stuff. Can you tell Judge Nettles what that was you were
concerned about?

A:; Well, my first armed robbery was, was, was dealtvwith
somebody off the street, and that's what the first armed
robbery that they was initially coming at me-with and that's
the only time that I thought I was going to trial on, but

somehow, when I got down later on -- later on, when I got down
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to the court, it wasn't even thatvcharge I did that I was
going to trial for. It was that property crime enhancement
that then they had enhanced to armed robbery. So, they kind
of like tricked me, making me believe I'm going to court for
the first armed robbery, but it was never that.

Q: Now, when you tell the judge it was handled off the
street, what do you mean by that?

A: I mean, it was an individual off the street instead of the
store situation. . .

Instead of what?

Instead of the store like.

The store-?

Yes. o v
This case was about a store, I gotcha.

Yeah.

Okay.

>0 r O » O o

So, I -— when I got down there, because he did tell me
about the first armed robbery, he said, well, you facing up to
10, and I turned it down. And he came back with 10, I turned
that down, because I had a statement from, from, from the
victim saying that I ain't robbed them.

Q: Okay. Let's just stay on this case. Fair enough, I
appreciate that, but let's stay on this case.

A: All right.

Q: Was there ever any discussion from your attorney, did he

~—
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ever confide in you about other cases he was working on or
an?thing at the same time as this?

A: No.

Q: Okay. Did he ever talk to you about the right at trial,
if you go'to trial, that Qou could remain silent and that you
didn't have to testify; did he ever tell you about that?

A: No.

Q: On the flip side, did he ever tell yoﬁ that if you wanted
a trial, you could tell your story about what happéned or what
didn't happen to th% jury; did he .talk to you about that?

A: No, sir.

Q: So, did you know that ydu could have a trial and you could
explain to the jury what really happened?

A: No, sir.

Q: Now, we all know, and you've testified about, that it
started'ouf of property offenses, so you have a little bit of
record before this, right?

A: Yes, sir.

Q: Did your attorney have any opinions or did.he talk to you
about your prior record and how it affects things?

A: No, sir.

Q: Did he ever talk about if you went to trial, the jury
might hear some about your prior record?\

A: No, sir.

Q: Okay. It's a two-parter. Did he ever talk to you about
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what's called a most serious offense; did you ever hear that
phrase from him?

A: No, sir.

Q: Either before or at the time he_was talking to you about
doing a guilty plea, did he ever use that term?

A: No, sir.

Q: How about strikes; do you remember him talking about
strikes against you? |

A: No, sir.

Q: How about the possibility of life without parocle?

A: No, sir.

Q: Or sometimes we lawyers call it the LWOP, did he ever use
that term with you?

A: No.

Q: Now, one final thing on that. Did he'talk to you about 85
percent or no parole?

A: Yeah, he told me about that.

Q: Okay. And remind the Judge, when was it that you heard
about that?

A: The day -- the day I took the guilty plea.

Q: Not before that?

A: No, sir.

Q: Okay. Did you have any. indication that Mr. Cochran asked
for a non-violent or a lower charge?

A: No, sir.
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Q: Did Mr. Cochran ever show you anything or tell you
anything to give you an indication that he\was in any way
preparing for a trial?

A: No, sir.

Q: Real quick on that. Did he ever send you a pack of
paperwork, a Rule 5 or discovery, did he send that to you?
A: Yes, sir.

O: Okay. And on any of these meetings with you, did he
review that with you? '

A: No, sir.

Q: You had a chance to read over it though, right?

A: Yes, sir.

Q: Did Mr. C?chran give you any indication that he had met
with or attempted to meet with any of the witnesses in your
case?

A: No, sir.r

Q: Did y'all have any discussions about what he believed
their testimony to be?

A: No, sir.

Q: DNow, we've talked about your original charge and we've
talked about you showing up for the court date for the guilty
plea. But now, there were some back and forth about trying to
work this out; is that fair enough?

A: Yes. Yes, sir.

Q: Okay. Let's go through that for Judge Nettles. What do
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you remember -- the first time theré was an offer being
brought to you, do you remember what that originally was?

A: Weil, not for this charge, it was the first armed robbery.
Q: Okay.

A: It was 10 -- it’was 10/85.

Q: Okay. And so, just to be clear, you're beiﬁg told to
plead to thié other armed robbery for 10/85 and:what would
happen to this case? |

A: Well, at the time, he, he, he -— well, he told me -- but
the fifst'time he didn't told me anything about the other
charge. It was the second time when he came‘to Darlington, he
was telling me about the property crime happening then.

Q: Okay. |

A: Saying if I don't take it —-- take it now, that he gonna
enhance the property crime enhancement. |

Q: .So, the conversation was to take 10 on the first arﬁed
robbery ---

A: Uh-huh, (affirmative response).

Q: =--- or this éase is gonna get bigge;?

A: No, not on the first one, not on the first offer.

Q: Okay. Fprgive me, I apologize. Why dqn't you just begin
it this way, tell the Judge what the first offer Q;s?.

A: The first offer was 10/85.

Q: On what, on which case?

A: On the first armed robbery.
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Q: . All right. And what was gonna happeﬁ to this case?

A: He never —- he never mentioned 'it.

Q: You didn't know?

A Yeah, he didn't mention nothing about it.

Q Fair enough. Second, and so what was your response to
that; did you want it or not want it?

A: i turned it down.

Q: Okay. So, then what was the second conversation y'all
had?

A: The secénd one was the 10 nonviolent. BAnd if I didn't
take that, he was gonna enhance the property crime enhancement
to armed robbery.

Q: Okay. And what did you indicate to that?

A T turned that down and told him no, I wasn't taking it.
Q: Anq then was there a third time?

A No. No, sir. He told me that the solicitor was gonna put
me up for trial and that was the deal August the 6th —— I |
mean, the day of my court date.

Q: Okay. Now; I'm goﬁna hopefully help you recall some of
it.

A: All right;

Q: Yéu -- you alreédy told the Judge you bonded out, right?
A: Yes, I did, sir.

Q: Now, this is not what we're complaining about today, but

was there & -— an arrest for possession of stolen vehicle
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while you were out'on bond?
Oh yeah, yes, sir.
And after that arrest, were you brought to court?
Yes, sir. ‘
But not for.that possession of a stolen vehicle?

No, sir.

A:
Q
A
Q
A
Q: What were you being brought to court for? '
A Property crime enhancement.

Q: This case, right? .

A This case.

0 To plea or go to trial? Do you remember?

A Well, they said they had me on the trial docket for April
the 10th, but they brought me in like a couple of days before
that and tried to get me to plead to the-property crime
enhancement -- I mean, pléad to the armed robbery.

Q: Now, you had gotten paperwork, was that while you were at
the jail did you get the paperwork from him or was that at
home that he mailed it to you?

A: DBbout the court case?

Q: The discovery, the paperwork, the evidence?

A: I didn't got anything. '

Q: Okay. You already told Judge Nettles earlier that he sent
.}ou the police reports and all that stuff, he just never

reviewed it with you; is that right or wrong?

A: No, I never got anything like that. I mean, I still had
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the old property crime enhancement warrants. I never -- 1
never got the new warrant for the armed robbery or nothing.
Q: Not talking about a ﬁarrant, we're talkiﬁg about police
reports or witness étatementé; did he send that stuff to you
or not?
A: No, he didn't. '
Q: Okay. So, earlier, were you confused when I'was asking
you earlier about whether he sent you the Rule 5 or not
because that's what I meant to ask you?

I did got the Rule 5 for the first armed robbery.

Okay. But what about this one?

I had the Rule 5 for the préperty crime enhancement.

Okay. So, you did have it?

A

Q

A

Q

A: Yeah, I did.
Q You got the paperwork, police reports, right?

A Oh, yeah —— yeah, I did, yes, sir.

Q Now, when you came in here in April because of that new
arrest, did you then find out about a camera?

Yeah.

Surveillance?

Yeah, he told me about it, yeah.

Had you heard about that before af alle

No, sir.

Had you seen that at all?

o oPoQ » Q.7

No, sir.
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Q: Had he played that for you on the video when he met with
you at all?
A: No, sir. )
Q: Okay. What was he showing you then about the camera
footage?

A: He didn't show me nothing. He came and visited me and
told me that he was bringing me down here to see it. When I
got down here, he told me that there was a misunderstanding
that it -- there was no video.

Q; 'Okay.

A: That's when he tried to ---

Q: And that was a few days before you pled -— a couple of
days before you pled guilty?

A: Yeah. I came down here twice. I came down here I think
on the 4th and I came back on the 6th.

Q: And it's the 4th where you were being brought ddwn, you

were on the trial docket and he tells you about a camera, but

doesn't show it to you?

A: ﬁe doesn't show it to me.

Q: Did you try to have Mr. Cochran taken off your case that
day?

A: Yes, sir.

Q: Did the Judge hear you about that or not or did you make
it in the courtroom? ‘

A: I was in the courtroom and he told me if you decide to
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fire Cochran, you will have to have attorney by Monday because
that was supposed to been my scheduled trial -- start my trial
date.

Q: Your trial was on top you, right?

A: Yeah.

Q: Okay.. And that's on the 6th when you then came back to

court?

A: Yeah.

Q: And you didn't go to trial?

A: I didn't go fo trial.

Q: What did you ao?

A: I took the plea.

Q: What was Mr. Cochran'g advice about whether you should go

to trial or plead guilty?

A: He was telling me that heldon\t see that I should go to
trial because he say something about even though you --
because I was tryihg to ask him, you know, that maybe if I go
to trial, méybe they might just find me guilty for the
shoplifting.

0: And what did he say about that?

A: He was saying, due to mY’reéord, you know, ‘that the jury
might find me guilty due to my record and I might, you know,
get time for the armed robbery.(

O: Okay. So, he was worried about your prior record?

A: Yeah.
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Q: Did he go over that with you?
A: No, sir.
« ‘
Q: Did he ever tell you what the jury might hear about if you
went to trial?

A: No, sir.

Q: Did he ever tell you he could try to block the jury from

"|hearing about any of your prior record?

A: No, sir.

Q: Did he ever tell you that if you went to trial, he could
ask the Judge to give the jury the option of a smaller charge?
No, sir.

A lessor included charge?

No, sir.

Strong armed robbery rather than armed robbery?

No, sir.

QR e X Q9 F

This may be obvious, but on April the 4th when you asked
that he be relieved, was he relieved or did he stay on as your
attorney?

A: He stayed as my attorney because the Judge told me that if
I fire him that I would have to have my attorney by Monday and
there was no possibility that I was able to'do that. 8o, I
went along and.I kept him.

Q: Were you ready for trial two days later?

/A: No, sir.

Q: Do you feel Mr. Cochran was ready for trial two days
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later?

A: No, sir.

Q: Did he ask for a continuance?

A: No, he didn't, sir.

Q: ©On the 6th, did you think you had a legitimate cption of
going to trial or plead guilty; did you think there was an
option?

A: No, sir.

Q: If you had felt your attorney was prepared to go to trial
on the 6th, would you have gone to trial or would you have
pled guilty?

A: I would've Went to trial.

Q: Now, the Judge would've decided, but if your attorney

1

would have asked for more time for'a trial, would you have

pled guilty or had gone to trial?

A: I would've went to trial.

Q: If you knew that he could try to block some of or maybe
all of what the jury would hear about your prior record, would
you have pled«guilty or gone to trial?

A: I'd have went to trial.

Q: If you'd have been told that an attorney could ask for,
again it's the Judge's decision, but an attorney could ask for
the jury to have an option of a lower charge or a lesser

of fense at the end of the trial, would you have risked it and

gone to trial or would you have pled guilty? v
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A: I would've went to trial.
Q: Now, you kn&w you would've been going to trial on armed
robbery, right; that's what the state -indicted you for, right?
A: Yes, sir. |
Q: And you knew on the day you pled that it was 10 to 30,
right, mandatory minimum 107?
A: Yes; sir.
Q: Up to 30, right, and 85 percent; right?
A: Yes, sir.
Q: You're telling Judge Nettles you would not have taken this
deal and you would have gone to triai?
A: I would've went to trial.
Q: Thank you, Mr. White, no more questions. The Attorney
General may have some questions for you.

THE COURT: Ms. Oppenheimer?

CROSS EXAMINATION OF JAMES WHITE BY MS. OPPENHEIMER:

Q: You had a pretty lengthy criminal record before this,
correct?

A: Yes,.ma'am. )

Q: 8o, you were fully aware of the criminal»process, right?

A: Slightly.

Q: Well, how many charges did you have on your record when

.you picked up this charge?

A: You talking about the same identical charge or ——-—

Q: Just any charge?
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A: Quite a lot.

0: Quite a lot; can you ballpark a numbex?

A: 1I'd say probably over 30.

Q: So, you, were chafged with crimes over 30 times and had
gone through the criminal judicial process for each of those
charges, correct? L

a: I don't understand what you mean by that.

Q: Well, 'you were charged with 30 different crimes, correct?
A: Yes, ma'am. |

Q0: And you would've had to deal with those in some way either
a guilty plea or a trial on those, correct?

Yes, ma'am.

And do you recall the day of your plea?
Yeah, BApril -- April the 6th.

You do? '

Yes, ma'am.

° z oz e ¥

And you recall telling the Judge that Mr. Cochran had

explained the nature of the charge and the indictment to you,

.right?

A: Yes, ma'am. —

0: And you told the Judge that Mr. Cochran had explained to
you that the potential sentence was 10 to 30 years, correct?
BA: Yes, ma'am.

Q: And you also told the Judge that Mr. Cochran had

negotiated a sentence on your behalf, correct?
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A: Yes, ma'am.

Q: And you wanted the Judge to accept the negotiated
sentence, correct?

A: Well, to be honest, before I went in front of the Judge,
he already had tell practically some of the things to go ahéag
and, you unde?stand, you know, tell the Judge, you know, you
agree to this, you agree to that. So, I went ahead along with
that just on his behalf, not on mine.

Q: But you did tell the Court that you wanted him to accept
this negotiated sentence, correct?

A: Yeah, that's -- yes, ma'am.

Q: And you alsoc told the Court that you been explained what a
most serious offense was, correct? |

A: Yes, mq'am. .

Q: And you told him that you understood the significance of
that, 'right?

A: Yes, ma'am.

Q: And you also uﬁderstood what a no-parole offense was,
correcté

A: No, ma'am, I don't ---

Q: Do you recall telling the Judge that you understood what
that meant?

A: Yes, ma'am,.

Q: And you -- the Judge explained to you what community

supervision was, correct?
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A: Yes, ma'am.
0: And you understood all that?

A: Yes, ma'am.

1Q: BAnd you also told the Court that you were completely

satisfied with Mr. Cochran, correct?

A: Yes, ma'am.

Q: And do you recall Judge Dennis asking you if it was your
decision to plea and you told him it was?

A: Yes, ma'am.

Q{/ And you also told him that no one had promised you
anything or forced you to plead'guilty, correct?

A: Yes, ma'am.

Q: And Judge Dennis also explained each of your rights at
trial to you, correct?

A: Yes, ma'am.

Q: And you understood you were giving up those rights by
pleading guilty, right?

A: Yes, ma'am.

Q: Do you recall the state going over the facts of this case?
A: No, I don't remember that.

Q: TWould looking at the transcript of you; plea regresh your
recollection?

A: I mean, I can't recall, I mean ---

Q: Well, if you looked at a copy of the transcript, would

that refresh YOur memory, would you remember what the state
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said about the facts?
A: Probably so. )
MR. OPPENHEiMER: Your Honor, may I approacﬁ>the witness?
THE COURT: I think the -- you can ask himwif.you'd like,
but the record is -- the transcript is a part of the record.
I'll.éoncede that he agreed with the facts.
MS. OPPENHEIMER: I will move on then, Your Honor. I beg

the Court's indulgence.

BY MS. OPPENHEIMER:

Q: And you testified earlier that you had several meetings
with Mr. Cochran prior to your plea?.

At I mean, not to all this -- this charge, toward my first

armed robbery. This charge was just enhanced like two months,

like a months before I got initially arrested.
Q: Did you ever give Mr. Cochran any leads or witnesses to
investigate?
A: No, ma'am. -
MS. OPPENHEIMER: Your Honor, I have no further
questiocns. .
THE COURT: Any redirect?

REDIRECT EXAMINATION OF JAMES WHITE BY MR. DAVIS:

Q: I think T asked him this on direct but -- have ever gone
to trial on any of your prior arrests?
A: No, sir.

Q: You'wve told this Judge about the two, this one and one
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prior armed robberies that were pending. Other than those,
what's the worst thing before, other than that, that you got
arrested for?

A: What do you mean by worst, I mean, you mean by anything --

PN
i

Q: A most serious case?

Q: Nothing as serious  as the two armed robberies, right?
A: Hu-huh, {(negative response).
Q: ‘Yes or no? ”
A: No.
Q: Okay. I'm going to put you on the spot again. You're not
a lawyer, right?
A: No, I ain't.
Q: Can you tell Judge Nettles what most serious offense
means? A
A: I mean, my terﬁ, to me it's'gost serious than the next
charge, I guess, if I put it in my term.
Q: You know what affect it has on people that have‘moré than
one most serious offense; do you know what th;t can do to
them?
BA: No, sir.
Q: If I ask you to define to Judge Nettles a no-parcle

/

of fense, what does that mean?

A: To me, I guess you ain't able to go home, I guess. I mean
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Q: You're never gonna get parole?
A: Yeah. .
Q: When, when was it that you found out that your first armed
robbery that we've talked about, when did you find out that
that got dismissed? ‘
A: I think when I took the plea on the second armed robbery.
Q: . Qkay. So, Mr. Cochran told you about that?
A: T mean, ﬁe told, it was a negotiation deal or sémething
like that, that if I took this i0/85 that they were gonna get
rid of that.
Q: All right.‘ Thank you, sir, no other questions.

THE COURT: You may step down.

You may call your next witness.

MR. DAVIS: If I can have just a moment with my client,
Your Honor.

lJudge, thank you so much. That would be Applicant's
presentation.

THE COURT: All right. Ms. Oppenﬁeimer, you're
recognized.

MS. OPPENHEIMER: The state calls Charles Cochran.

THE COURT: Mr. Cochran, please come forward. Place your
left hand on the Bible and raise your right hand as the clerk

administers the oath.

CHARLES COCHRAN, HAVING BEEN DULY

SWORN TESTIFIES AS FOLLOWS:
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CLERK: Okay. Have a seat and, for the reccrd, state
your name and spell'your last name please.

'MR. COCHRAN: Charles Cochran, C-0-C-H-R-A-N.

THE COURT: Ms. Oppenheimer?

DIRECT EXAMINATION OF CHARLES COCHRAN BY MS. OPPENHEIMER:

Good morning, Mr. Cochran.

Good morning.

How long have you been practicing law?

It'll be 10 years next month.

And where are you employed?

At the federal public defender's office.

And prior to that wheré were you working?
Charleston County Public Defender's Office.
Is it fair to say that most of your practice has been in
criminal law?

A: It -— all of it has, yes.

Were you appointed or retained in this case?
Appointed.

Do you recall when?

PO ¥ O

T looked at —- it would've been soon after Mr. White was
originally arrested, which I believe was November 25th, 2015;
so probably within a week éfter that, a week or so.

Q: How many times did you meet with him prior to his plea?
A: I had been unable to get -~ to go look at the computer

system because of a change in the computer system at my office
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and I did not look at the physical file. So, for jail visits,
I don't have my records for that. I have phone contact logs.
I spoke with Mr, White on the telephone on December 29th of
2015, which was about a monthly after he was arrested and then
again the next month or actuélly about a week later, January
7th, 2016, and then again.én February 23rd, 2016, and then
again on March 2%th, 2016, then again on June 2lst, 2016, and
then again on July 28th, 2016. Those were all phone
conversations that I recorded. I didn't record the content of
the conversation, but recorded the conversation having taken
place. And then»it would be my practice to see a client
within the first week or 10 days after their arrest in person.
And I know that there was some issue about having seen Mr.
White over the video. If's possible that I saw him over the
video conference a few times. The jail would've logged that.
And then my in person visits with Mr. White, I couldn't tell
you exactly how many I had. I could tell you that I certainly
did meet with him, I remember meeting with him. I mean, I
still to this day recognize him. I'm very familiar with Mr.
White. I've represented him for a while, and him and I had
what I would describe as frequent exchahges. We talked on the
phone every month for a period of time. And then my practice
would be to see him or to see any client, like i said, within
the first 10 days of their arrest and then every 60 days at

least afterwards, and that could be by video or it could be in
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person, but I do have specific recollections of seeing Mrx.
White in person and reviewing the discovery in this case and
going over it repeatedly. |

Q: All right. 5o, you obviously filed Brady and Rui; 5
motions?

A: Yes.

Q: And do you recall materially what you would have gone over
with Mr. White?

A: From what I remember in his case, so he got -- I was
assigned to the case because of his original charges of an
armed robbery and, admittedly, I think that one was maybe a
1ittle bit more of a weak armed robbery charge in terms of the
state's evidence against him. He was arrested in November of
2015. He was in jail for two oxr three months, and then got
out in February of 2016, and then that summer he was arrested
again for the property crime enhancement. ‘And there had
always been some talk —-- so, yourNQuestion was what I wéuld've
reviewed with him would have been initially that armed robbery
discovery, which‘would've amqunted to witness statements --
victim statements. And then for the second case, it would've
been the police reports and witness statements and then
potentially the videos. I know he says he didn't see the
video and I -- I cannot say on the record that I showed him
the video. \

Q: All right. Do you recall what the video showed?

65




.66

10

11

12
13
14
15
16
17
18
19
20
21
22

23

24

25

White v. State - 2017-CP-10-03199 41
CHARLES COCHRAN - DIRECT BY OPPENHEIMER

A: From my recollection, he was at the back of the store
taking televisions or taking a television out, trying to get
out of the back of the store with a television, and he was
confronted by an employee. And_then the point of contention
as to whether or not it was a shoplifting or strong armed
robbery or armed robbery took place in that exchange that he
had with the store employee while he was ‘either loading a TV
into a truck or taking it out of the store or something.
Whether or not he flashed one or threatened the use of a

weapon or —- that would've been the issue at trial. And we

would've reviewed all of these potential witness statements,

what would they say at trial, what the cops would say at

trial, what the video would show and all that kind of stuff.

Q: All right. Did you discuss the elements of each charge?
A: Yes.

Q: And did you discuss potential éentences?

A: Yes.

Q: Did you review most serious offenses?

A: I don't know if -- I'd have to lopk back at his criminal
- thg only reason I would have, I mean, I —-- the ma%n reason,

not the only reason, the main reason I would've reviewed the
most serious and serious offenses is whether or not if he was.
facing LWOP or life without parole in this instance, we
would've reviewed that. And I would have mentioned to him --

I can't affirm on the stand that I guarantee that I told him

~
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this was a most serious offense for the purpose of this going
on his record.

Q: Was he ever facing an LWOP séntence?

A: I don't think -- I don't think so. I don't think that was
threatened.

Q: Did you discuss community supervision and no parcle

\offenses? A i j

A: I don't recall.
Q: Did you explain to Mr. White why his charge was enhanced
to an armed robbery?

A: Yes.

1g: And what did you explain to him?

A: I specifically remember going over this because this was
something that was always sort of a possibility because of the
original accusations of one of the witnesses. And that was
always a risk to basically -- that the state would basically
use that potential enhancement as a strong arm tactic to get
him to plead to the initial armed robbery, théh was, like I
said, maybe a little bit more,of a weak case. From my
recollection, Mr. White and I were both very comfortable going
to trial on the first, the initial armed robbery that he was
arrested for. ‘And when he picked up the property crime
enhancement, from my recollection, my efforts were trying to

get him into court and agree to some sort of a plea to the.

property crime enhancement so that we would avoid an
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enhancement to an armed robbery, and Mr. White did not want to
do that.

Q: Can you explain in details some of the offers that you
received on this case?

A: I have in my notes that he -- I spoke to the prosecutor
right before the hearing, and I did not remember this, but
apparently there was an offer for a piea to two strong armed
robberies and that was turned down. There may have been a
plea offer -~ I don't know -- that may've'been the only plea
offer. I don't know if he ever let —- I den‘t know if there
was an offer to just let him plea to one property crime
enhancement and no strong armed robbery or no armed robbery or
anything like that. He certainly could have at one point, I
think, pled to a property crime enhancement and then taken the
first initial armed roLbery to trial, but we never -- never
got there. He had plea dates, and we would've met in person
and reviewed all this on his two plea dates, which were August
8th of 2016 and November 14th of 2016, where we would've met
in persen or on video and talked about this beforehand. But
then on those dates as well, we would've discussed it down at
the holding cell to decide whether or not we were going to go
forward with whatever present plea offers there were, whatevef
parameters of a plea there were, agd he would've declined it
because we didn't. obviously go forward with pleas on those

days.
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Q: Did you explain to Mr. White his constitutional rights to
—— to a trial and his rights at the trial?

A: Yes.

Q: Did you discuss any potentiai defenses?

A: Yes, I mean the —-- I think, to the best of my
recoliection, the best thing we were gonna be going for, was
arguing to a‘jury that this was a mere shdplifting and then
the government would be arguing some sort of, I guess,
asportation, use of a weapon or threat of a weapon while he
was trying to get away with the things he was stealing. I
think based on the video evidence and witness ID's -- I don't
think we were contesting that he was there taking the stuff,
from what I recall. But, yes, we would've discussed that.

QE And would you have, in connection with that, discuss the
conséquences of a plea if he decided to do that?

A: Yes. Mr. White was very aware that property crime
enhancement carried zero to 10, and the armed robbery carried
10 to 30, and a strong armed robbery is whatever potential.

plea offer, he.would've been aware that that was —— been aware

|of the consequences of that as well.

Q: BAnd ultimately, Mr. White did reject those previous offers
to lessor cfimes, correct?

A: He did.

Q: Did you ever have the indication from Mr. White that he

did not understand anything you were telling him?

69




70

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

White v. State - 2017-CP-10-03199 J 45
CHARLES COCHRAN - DIRECT BY OPPENHEIMER

A: No, he undérstood.

Q: And did he ever indicate to you at this plea or beforehand
that he wanted to go to trial?

A: No, i mean, Mr. White was -- it's a common occurrence with
a client, we've got regular back and forth, talking on the

phoﬁe, he's getting arrested, re-arrested, I'm going to the

jail and visiting him in the jail, we talk over the phone when

he's not in jail. The whole time, it's just kind of waffliné
back and forth, you know. ‘- He, he wants to work the case up,
but has not quite gotten that offer that he really wants. You
know, he hasn't gotten that assurance of a senteﬁce that he
wants and when push came to shove, it was either go to trial
on armed robbery or agree to the mandatory minimum. And he, I
guess, felt he had to swallow that pill. That wasn't, I'm
sure, what his best case scenario was, that wasn't what we had
hoped for from:the, you know outset of the case, but we got
corralled into that scenario because he was unable to plead
guilty to lesser offenses. And it doesn't -~ the risk was
that we were gonna go in for an open plea on a property crime

enhancement and he would get 10 anyways. It would be a 65

percent --- \ ‘
Q: And ultimatel} his decision was to plead guilty?
A: Yes. )

Q: I beg the Court's indulgence?

Did. you discuss with Mr. White his prior record and the
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possibility of that coming up at trial?

A: I don't remember what his prior record was. We would
certainly, if he were going to testify, we would talk about
that. I don't think I typically really go over those with
clients at the beginning of stages before the trial because a
lot of times, they don't testify anyways and it wouldn't come
in then and, you know, we kind of deal with that if they

decide they want to testify during the trial. His record, we

certainly would've discussed his record in terms of likelihood

of outcomes for pleas or outcomes if he were convicted at
trial of armed rObﬁery and the likelihood that he would get
more‘than 10.

MS. OPPENHEIMER: No further questions, Your Honor.

THE COURT: Mr. Davis?

CROSS EXAMINATION OF CHARLES COCHRAN BY MR. DAVIS:

Q: You were —- I'm gonna kind of go in reverse order -- you
were just talking about your fear was that he might get the
maximum if convicted of the property offense enhancement ---
A: That's if -- that's if he was ever given the opportunity
to just plead to a POE. I can't remember whether or not he
was, thoqgh.

Q: Okay. Or if a jury would've been given that option to-
convict him of that?

A: Right, yes, sir.

Q: And as you, I think, testified the 10 years maximum on
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property offense enhancement is better than a minimum on an
armed robbery?

A: Yes, yeah.

Q: And then you also testified that it finally came down to
either trial on the armed robbery or tﬂé negotiated mandatory
minimum on the armed robbery, right?

A: Right.

Q: And that was because he wasn't that close on the trial
docket?

A: Right. .

Q: And this solicitor's office’s policy back then and I think
it still is now, that once you're placed on the trial docket,
with rare exception, they're.not allowed to make offers at
thaF point?

A: Right. And, you know, the other thing is that érmed
robbery in particular is a sticking point with reducing it.
So, you know, from what I remember in the months leading up
to, you know, my representation of Mr. White, the threat of
the indictment of an armed robbery was serious because if he
was indicted of an armed robbery, the solicitor's office, 99
times out of a 100, is not going to come off of an armed
robbery. They're going to take you to trial on ;t or -- or.
you're going to plea to it, but they're not going to reduce
it. So, it's sort of like, you know, trying to get him into

court to plea to a POE if, if he could, to aveoid that
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enhancement.

Q: But I think>you said, you don't recall the state ever
offering a straight up plea to the property offense
enhancement?. .

A: I mean, I -- he must've had the opportunity to do that, I
just think that he would've always been in a situation where
hé‘woﬁld‘Ve had to plead straight up to the POE and leave the
armed robbery hanging out there. So, that, he didn't want to

do. v

'Q: And just to be clear, you're aware that that first armed

robbery was in fact dismissed?

A: VYes.

Q: Now, are you indicating that you recall specific
disgussions about your ability to request lesser includeds to
the jury in that trial or not?

A: I don't remember talking about that specifically.

Q: You testified about ---

A: That would've been -- but that would've been like a
defense, so, that would've'been at the heart of any
conversation that we had about the trial. Because I don't
th;nk we were ever planning on saying he wasn't there or it
wasn't him.

Q: And I misspoke in my direct of my ¢lient; I said Denno
rather than Biggers. Do you ever -- do you remember

discussing your ability to try to block any identification of
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him with a pretrial Biggers hearing.

A: I don't recall specifically. I mean, obviously, typically
in an eyewitness ID case, you would have that hearing érior to
trial and then you would discuss it with your client. I don't
recall specifically having that discussion with him.

Q¢ Was your view of this case -- I think you already
testified that your goai early on was to see if there was sbme
way you could get him to plead guilty to the property offense
to avoid this becoming armed robbery, right?

A: Right.

Q: And so, your stance or your view of this case given the --
given the issue was basically whether armed or not or whether
he threatened to arm or not, the issue wasn't about identity,
it was about what crime was actually committed; is that a fair
way to how you viewed this?

A: Correct.

Q: So, again, bluntly, as a public defender that handles .a
bunch of cases, this is hot a case -— this one was not a case
as opposed to the weaker first armea robbery that you really
anticipated was gonna be a trial?

A: Yeah, I don't know that I ever necessarily anticipated a
trial. |

Q: So, unlike cases that are pretty clear there is gonﬁa be

trials, you wouldn't have reviewed his record for testimony

purposes, because it probably wouldn't go there, right?
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A: Well, I mean, once we got put on the trial docket, we
might -- it might've seemed like more of a likelihood. My
impressions from Mr. White throughout my representation'was
that he had no interest in trial. He got backed into‘a plea
once he got indicted on the armed robbery and they wouldn't
come off of it.
Q: So, again, as COmpared to this case, his property offense
case, to other cases you would have had then and have now,
ones that are pretty obviously going to be a fight, gonna be a
this case would have been one you wouldn't have worked up
towards a-trial like you would others; is that fair?
A: That's fair.

THE COURT: Any redirect, Ms. Oppenheimer?

MR. DAVIS: Thank you, Judge. I apologize.

MS. OPPENHEIMER: Very briefly.

REDIRECT EXAMINATION OF CHARLES COCHRAN BY MS. OPPENHEIMER:

Q: If Mr. White had indicated he wanted to go to trial, would
you have been prepared?
A: Yes.

MS. OPPENHEIMER: No further questions, Your Honor.

. THE COURT: You may step down. Thank you, sir. And
you're free to leave if you would like. |

ﬁR. COCHRAN: Thank you.

THE COURT: Anymore witnesses from the state?

MS. OPPENHEIMER: Yes, Your Honor. The state would call
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Assistant Solicitor Culver Kidd.
- THE COURT: Place your left hand on the Bible and raise
your right hand as the Clerk administers the oath please, sir.

/
CULVER KIDD, HAVING BEEN DULY SWORN

TESTIFIES AS FOLLOWS:

CLERK: Have a seat and for the record state your name
and spell your lasf name, please.

MR. KIDD: My name is Culver Kidd, K-I-D-D.

THE COURT: Ms. Oppenheimer?

DIRECT EXAMINATION OF CULBERT KIDD BY MS. OPPENHEIMER:

Q: Good morning, Mr. Kidd. How long have you been practicing
law?
A: Since 2007.
Q: And where are you currently employed?
A: With the Ninth Circuit Solicitor's Office.
Q: And how long have you been there?
A: Ten years.
Q: Can you briefly describe the facts of this case?
A: The armgd robbery he pled to?

Yes.
A: It was, I believe it was a Kohl's, some sort of department
store,,I believe it was a Kohl's. The video surveillance Qas
very good. The loss prevention officer actually was tracking
the defendant through the store. He had a surveillance system

that could follow him. He tracked the defendant through the
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store to the back corner. He grabbed I believe two large like
60-inch televisions and went out the back emérgency exit.
There was a -- all that part was on video and we had close-ups
of his face. It was dead to rights him inside the store.

When he starféd'going out the back door, the loss prevention
officer chased after him, got to the point where he was
probably ‘about 10 steps behind him as they exited the
emergency exit in the back of the store, where according to
the loss prevention officer, there was a vehicle waiting for
hiﬁ that had the back hatch open. And so the defendant put
the TVs in the back hatch, ran around, jumped in the front
passenger seat while the loss prevention officer ran up to the
back of thefdoor, grabbed thé TVs as the car drive off. He
still had +he merchandise. The car stopped, the defendant got
out of the front passenger seat of the vehicle and opened up
the back passénger door, retrieved what the loss prevention
officer at least believed to be a firearm from underneath the
seat and pointed at the loss prevention officer and said, what
are you going to do now? The loss prevention officer sat the
TVs down and backed up. The Defendant then approached, got
the TVs and put them back in the truck and they took off. 1I'm

not sure why he was charged as a property crime enhancement to

begin with, but I guess the officer didn't really think that

using a firearm to affect -- to escape or to get away was the

same as using it to actually taking the merchandise to begin
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with, a situation with that officer that has been rectified.
Q: And have can .you kind of explain thé decision to enhance
this to an armed robbery charge?
A: Sure. Well, as Mr. Cochran testified»earyier, he had
another pending armed robbery from November of 2015, in which
I had met with that victim and had been preparing for trial.
Now, I can't prove it, but that victim began to have a charge
of heartxand my opinion was due to being ---

MR. DAVIS: Objection, Your Honor, calls for speculation.

THE COURT: Sustained.
A: That victim, was no longer, I guess, as onboard to
cooperate. And during the -~ I had made a 10-year armed
robbery offer on that first armed robbery.f He had a terrible
record. I knew the victim in that case had known the
defendant since they were children. As the case progressed, I
made a 10-year armed robbery offer on that case; he rejected
it. About a month after he rejected that -offer, ﬁe gof picked
up on a property crime enhaﬁcement. I then on October 24th of

2016, offered him to plead to two counts of strong armed

| robbery for a negotiated 10-year sentence,and’in that -- in

the email that I pulled from my email today, I indicated to
Mr. Cochran that thi; is the offer. 1I'm going to place oﬁ the
November 14th plea docket. If he doesn't take this offer, I'm
gonna directly indict him for the armed robbery and the

property crime enhancement because, to me, it was clearly my
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strongest case, and then that would be the first case we would
take to trial should he réject this offer and that it's the
best one that i can make to him, which was to plea to two
counts of strong armed robbery for a negotiated 10 years.

Oon November 14th of 2016, he rejected that offer. On
November 15th of 2016, I sent Mr. Cochran an.email that says,
as discussed, here's a copy of the indictment that I'm sending
it to the grand jury because the original warrant number is
the same. I don't believe I have to have him served or re-
booked, et cetera, but this is the charge we'll be proceeding
on for trial at this point.

BY MS. OPPENHEIMER:

Q: All right. And after he was indictéd on November 15th or
you sent the indictment to the grand jury for armed robbery,
did you make any other plea offers at that time?

A: I did not. To my knowledge, I believe it was just always
kind of gonna be he's gonna haye to plea to armed robbery,
whatever it is. Now, obviously, when he pled, I made an
offer. 1 believe'that was sort of contemporaneous in court
pecause it was on the eve of or immediately preceding trial
and that was that if he'd just plead to the armed rcbbery from
the shopping -- from the store, that in negotiations or in, in
—— that I would dismiss the other pending armed robbery and
weapons charge.

0: And did you communicate that offer to Mr. Cochran?
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A: I did, I just.don't,have that one in writing.
Q: I beg the Court's indulgence..
And just to clarify, the offer that you ultimately made
would have been prior to the guilty plea?
A: Yes. ‘
Q: And‘that would've been a negotiated 10 years on armed
robbery?
A: Correct.
MS. OPPENHEIMER: No further questions, Your Honor.
THE COURT: Any cross examination?
MR. DAVIS: No, Your Honor. Thank you, Mr. Kidd.
THE COURT: You may step down; you're free to leave.
MR. KIDD: Thank you, Your Honorf r
THE COURT: Anything further from the state?
MS. OPPENHEIMER: Nothing further, Your Honor.
THE COURT: Anything in reply from Mr. Davis?
d MR. DAVIS: Your Honor, may I have one second?
'Judge, yeah, I apologize. I ﬁeed to call Mr. White for
one'issue. ‘
THE COURT: Mr. White, you'ie still under ocath. Just
have a seat.

REPLY DIRECT EXAMINATION OF JAMES WHITE BY MR. DAVIS:

Q: Mr. White, you just heard the solicitor in your case .
testify about an email he had of an offer in October of 2016

offering two counts of strong armed robbery for a negotiated
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10-year sentence. Prior hearing that testimony, were you ever
told of that offer? !

A: No, sir. I was told 10 years nonviolent for strong armed
robbeiy.

Q: Okay. I apologize. Can you tell Judge Nettles what offer
you ever recall having about strong armed robbery? Maybe I'm
confused here. Can you tell Judge Nettles what offer you've
ever received from Mr. Cochran?

A: It was 10/80 -- it was the armed robbery for 10'yeais and
then he came back with the 10 years for strong armed robbery
nonviolent, something like that.

Q: Okay. .

A: That was for the first armed robbery; that didn't have
nothing to do with this one.

Q: Okay. And again, I just want to make it very clear, I
just asked you at the table here, I showed you what I wrote
down the notes for Mr. Kidd's testimony; two counts of strong
armed robbery and negotiated 10 yearé. And my understanding
in trying to whisper to you there, you were never told of that
and I thought you said you were never told-about that. Were
you told about that?

A: I was never told about no two strong armed robberies. I
was told about the strong armed robbery for the first -- the
first armed robbery.

Q: For just one case but not to resolve both of them?
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|A: No, because the other case ain't never turned into an

armed robbery yet. That case was still showing property crime
enhancement.
Q: Okay. So, to be clear, were you ever told that‘this case,
this property offense enhancement, that was ultimately
indicted as an armed robbery, were you ever told that this one
could've been pled down ---
A: Uh-huh, (negative response). ’
Q: ~——- to'strong armed robbery if you also pled to the first
one as a strong armed robbery?
A: No, sir. No, sir.
Q: Okay. I honestly don't know your answer to this question.
If you had been given the opportunity to plead to both as
strong armed robberies, 10 years not 85 percent, when given
that offer, would you have taken that?
A: Yes, sir, because I know I was guilty of shoplifting, so,
I would've took that. That would've been-a lesser offense.
Q: Thank you, Mr. White; no other questions.

THE COURT: Ms. Oppenheimer, any cross examination?

MS. OPPENHEIMER: No cross exéminatipn, Your Honor,

THE COURT: You may be seated.

Anything in summary, Mr. Davis?

MR. DAVIS: Your Honor, it's -- I think out of an
abundance of caution, I would ask that the applicaticn be

amended to include that last part, Judge. Until the solicitor
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testified about that, I'd reviewed Mr. Cochran's file, talked
to my client, talked to Mr. Cochran, that last line of
questioning was new to me so, if necessary,‘I'm not sure it is
necessary, but I'd ask the application be amended.

THE COURT: It will be so amended with regard to that
particular --- |

MR. DAVIS: Thank you, Your Honor.

THE COURT: No question, but that he might be confused
about th;t ndw, but I heard the solicitor, his conversations,
the plea offers were documented. Those that weren't
aocumented, he remembered very clearly and I find that it was
indeed offered to him.

Anything further?

MR. DAVIS: Judge, our initial argument, I kind of gave
you the general outline of the testimony. I'd normally be
arguing that, you know, he was influenced into the plea
ineffectively and his attorney was not fully prepared for
trial so he was kind of in a bind there, and that would've
been my general argument. I rely on that as well. 1I've
handled many of these in front of you. I need to add in that
particular case that he also indicates that had he been given
that lower charge on both, that he would've taken -- that's
the second way that I think we can get over both hurdles is
showing that his attorney -- if his attorney had effectively

made that offer, that he would’'ve taken it. ©Now, that was not

83




84

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

White v. State - 2017-CP-10-03199 59
RULING OF THE COURT

filed, I didn't expect to make that argument. I would add

that argument to it, but other than that, we'll rely on the
testimony.

THE CQURT: - Qkay.

MR. DAVIS: Thank you, Judge.

RULING OF THE COURT:

THE COURT; And I specifically find that the -- the plea
was communicated to him. With regard to this offense, I'm
gonna ask the attorney general to prepare an order with
specific emphasis on the fact that he has a history with the
court, he has some 30 offenéés prior to this offense. He's
familiar with the plea process and the criminal proceedings.
I think it's particularly important to look at the plea
transcript and it's dispositive as to most of these issues.
Clearly, he understood his constitutional rights. He
understood that it was a negotiated plea that was reviewed in
the transcript. It was clear in the plea sheet and in the
transcript that it was a most serious offense to the extent -
that the trial counsel did not go over in great detail the
most serious offense, the two ?nd the three-strike rule.. It's
inconsequential because it wasn't really at étake here today
and there's no question but that a lawyerlis not obligafed to
go over all collateral consequences. And really, this did not
trigger a life without parole offense. So, therefore, it was

not entirely necessary.
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There was some discussion in the plea transcript about
community supervision. He indicates that he was satisfied
with his lawyer. I find that based on his testimony in the
plea transcript and the findings pf Judge Dennis that fhe plea
was free -- freely and voluntarily and intelligently made. He
understood his jury trial rights, he gave up those rights.

And I specifically find, based on'the testimony of Mr.
Cochran, that there was ample opportunity and ample h
p:@paration. His file documents that his policy and his file
reflects that he's required to go\see him a very short period
of time after he's appointed. He met with him on a number Qf
occasions in person. Of course, the defendant indicates\that
it never took place in person other than in court, Mr. Cochran
s5ays differently,_ana I believe his testimony. He said he met

with him a number of times in person, they went over the

discovery information, the Rule 5, Brady. He describes their

interaction as being frequent, they had frequent exchanges and
the policy of the Charleston Public Defender's Office is that
they have personal contact with him, either in person, video,
or telephone, every 60 days and his file reflects that.
Based on all of these things, I deny the application for post-
conviction relief. I wish you the best of luck.

MR. DAVIS: Thank you, Judge.

MS. OPPENHEIMER: Thank you, Your Honor.

ADJOURNED - 11:38 A.M.
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CERTiFI.CAT.E

I, the undersigned, Kay H. Richardson, Official Court
Reporter for the State of South Carolina, do hereby certify
that the foregoing is a trﬁe, accurate and complete Transcript
of Record of the hearing held in the case of James D. White v.

State of South Carxolina, held in the Court of Common Pleas for

Charleston County, Charleston County Courthouse, Charleston,

South Carolina, on October 3, 2018.
I do hereby certify that I am neither of kin, counsel,

nor interest to any party hereto.

Kay H. é%éhardson'

Official Court Reporter

January 10, 2019.
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' STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS.
COUNTY OF CHARLESTON ) FOR THE NINTH JUDICIAL CIRCUIT
)
James D. White, #232496, ) Case No. 2017-CP-10-3199
) .
Applicant, )
)
v, ) ORDER OF DISMISSAL r‘, "
) \,;:.- % "“l’;‘—.“":‘j
State of South Carolina, ) > 0(, s
. ) ) ((}(:' oo /\ \(% -
Respondent. ) A A

g %:5 i
) % ‘g,/‘; "
This matter comes before the Court by way of an application for post-ca vmtléu rehef@

filed June 22, 2017, by James D. White (Applicant). The State (Respondent) made its Reuﬁ'n
Partial Motion to Dismiss, and Motion for a More Definite: Statement on August 22, 2017,
requesting an evidentié.ry hearing be held on Applicant’s allegations qf ineft‘ective assistance of
counsel. An evidentiary hearing into the matter was convened on October 3, 2018, at the
Charleston County Com'thouse before the Honorable M.lchael G. Nettles Applicant was present
at the hearing and Iepresented by Rodney D. Daws Bsquue Assistant Attorney General Kelly
Oppenhezmer of the South Carolina Attorney General’s Ofﬁce represented Respondent

Followmg a thorough review of the record in its entn'ety, and the testunony and evidence
presented at the evidentiary hearing, this Court finds Applicant has failed to establish any
constitutional violations and denied this application with prejudice. | |

PROCEDURAL HISTORY

The records before thlS Court mdacate Apphcant is presently confined in the South

Carohna Department of Corrections pursuant to orders of comm.tunent of the Charleston County

A
Clerk of Court. During its January 2017 term, the Charleston County Grand Jury indicted
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Applicant for armed robbery (2017-GS-10-00028)!, Charles W. Cochran, Esquﬁe, represented
Applicant on this charge. Assistant Solicitor E. Culver Kidd, IV, of the Ninth Circuit Solicitor’s
Office, prosecuted the case. On April‘6, 2017, Applicant appeared before the Honorable R.
Markley Dennis, ¥r. and pled guilty as indicted, Pursuant to a negotiated sentence, Judge Dennis
sentenced Applicant to a term of imprisonment of ten years, Applicant did not appeal his plea or
sentence. 7 .
CURRENT APPLICATION
In his application for post-conviction relief, Applicant alleges he is being held in custody
unlawfully for the following allegations:
L. In-effective assistant [sic] of counsel;
a. Counsel did not assist [Applicant] to the full extent.
2. Not having the rights to less offense; [and]
a. The state did not give [Applicant] the right to the less.
b. Charge was upgraded to high offense, but no new warrant.
3. Violation of due process.
At the evidentiary hearing, Applicant proceeded forward on allegations plea counsel was

ineffective for failing to explain the charge of armed robbery, in that counsel failed to explain

how the original charge was upgraded to armed robbery, for fa.ﬁmg to prepare for trial, and

\ failing to convey a plea offer. Applicant also proceeded on an allegation his plea was

involuntarily made.
STATEMENT OF FACTS
On Apﬁl 21, 2016, at approximately 9:40 at night, Applicant entered the Kohl’s
&epartment store in West Ashley. | Tr. 6. Applicant went straight to the electronics department

and grabbed two fifty-five inch Samsung televisions. Tr. 6. He then proceeded out the

! Applicant was initially arrested for and charged with a property crime enhancement (shoplifting less than $2,000),
but the solicitor later sought and obtained an indictment on armed robbery after meeting with the victim. Tr. 7.
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emergency exit locat_ed at the back of the store. Tr. 6. The loss prevcgtion officer, Andrew
Gerten (Victim), chased Applicant out of the emergency exitand observed Applicant placing the
televisions in the back of a grey Chevrolet Tahoe. Tr. 6. Applicant then jumped in the car and
started to leave. Tr. 6. The tailgate, however, wasnot closed; so, Victim grabbed thertelevisions
as the car was pulling away. Tr. 6.

The car then stopped, and Applicant got out the passenger side, opened the rbackdoor, and
retrieved an object from under the seat. Tr. 6. Applicant held the object in his waistband, acting
as thoﬁgh the object were a gun: Tr. 6. He then looked at Victim and stated: “What now?” Tr.
6. Victim believed the object to be a gun and backed away. Tr. 6. Applicant retrieved the
" televisions, placed them back in the car, and left. Tr. 6.

TESTIMONY PRESENTED AT THE EVIDENTIARY HEARING
At the evidentiary hearing, Applicant testified on his own behalf, Respondent presented
| the testimony of Charles W. Cochran, Esquire (Counsel) and Assistant Solicitor Kidd. This
Court also had before it a copy of Applicant’s plea transcript, the records of the Charleston
County Clerk of Court, and Applicant’s records from the South. Carolina D.epar’ment of
Corrections. | '

Dﬁring the evidentiary hearing, Applicant testified on his own behalf. Appﬁcant testified
he wés originally arrested for shoplifting, and he was out on bé)n_d for that offense. He further
testified he never met Counse] in person, he never went to the Public Defender’s 0£ﬁce to meet
with Counsel, and Counsel never sent h1m a letter./ Applicant testified he was arrested while he
was tt‘aut on bond. He also testified he met with Counsel at least three times via video conference

at the jail. He elaborated each of these meetings was for approximately ten minutes, and the
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television would tumn off automatically. He further elaborated he and Céunsel did not have a
chance to discuss his sifuation at the time of tHese video conferences. Applicant testified the jail
is in charge of turning the television on and off for video conferences, and he did not know how
long the meetings would last. He further testified the only time he met Counsel face-to-face was
the day of his plea.

Applicant also testified he and Counsel never reviewed the elements of shoplifting or
property crime enhancement nor reviewed what the State would be required to prove at trial, He

e Nigher
testified Counsel did explain thege and explained. the solicitor was attempting to

. enhance the charge.* He elaborated at the time, he already had one armed robbery charge. He

further elaborated Counsel told him if he did not plead to armed robbery, then the solicitor would
enhance his property crime charge to an armed robbery. Applicant testified he did not believe
Counsel when he told him this. He also testified he was unaware how the armed robberil charge
happened, and Counsel did not explain it to him. He elaborated when he asked Counsel how his
charge.was upgraded ,to'arme‘d robbery, Counsel told him the solicitor can do what he wants to
do. He further elaborated there was no proof of a weapon, He testified he knew he was facing
armed robbery, but Counsel did not explain armed robbery to him. Applicant testiﬁ'ed, howeyver,
he indicated to the plea court Counsel had explained the nature of the charged in the .ilndic’.cment.
He testified he and Counsel reviewed potential sentences for slioplifting, but’ they did not
dis'cuss the potential sentences for armed robbery. He explained he was aware shoplifting
carried between zero and ten years. He further explained Counse] told him on the day of his
guilty plea the potential sentence for amgd robbgry. He also testified he told the plea court

Counsel had explained the potential sentence for armed robbery to him, and Counsel had
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negotiated a plea on his behalf. He elaborated he informed the plea court he wanted the court to
accept the negotiated sentence.
Applicant also testified he was aware armed ro‘bbery was more serious than the property

crime enhancement prior to‘Athe'plea. He testified he thought the solicitor could choose whether

or not the crime was classified as violent or non-violent. ‘He further testified he askked-CounseI

about the classification, and Counsel told him on the day of the plea hé would serve eighty-five
percent of his senténce. He explained Counsel did not inform him of this prior to the plea.
Applicant also testified he and Counsel ncvé/r discussed the possibilitj; of a lesser-included
offense to armed robbery ér shoplifting. He elaborated he and Counsel did not discuss strong
arm robbery. |
‘Applica£1t testified he and Counsel did not discuss most serious offenses or stnkes He
testified they also did not discuss life without the possibility of parole. He further testified on the
day of the ples, they discussed the eighty-five ﬁe;-cent. rule and no' parole offenses, but did not

discuss it before. He testified, however, he informed the plea court most serious offenses had

been explained to him, and he understood the significance of those offenses. He explained he |

* did not understand the effect of a most serious offense. He further testified he informed the plea

court he undersfood what a no parole offense was. He explained a no parole offense means he
would not be going home and he would not get parole. Applicant also testified he recalled the
plcj,a court reviewing community supervision with him, and he understood what he was told.

'He further testified he and Counsel did not discuss the plea until Applicant’s court date.
He testified on the day of his plea, he and Counsel discussed his right to a jury trial, but did not

discuss the process. He elaborated Counsel did not discuss his right to remain silent nor his right
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to testify with him. He further elaborated he was unaware he could explain his side of ,the story
to the jury. Applicant also testified he and Counsel did not discuss any potential defenses. He
further testified he and Counsel did not discuss any trial strategies. He testified they did not _
discuss his statement to.law enforcement and did not discuss suppressihg that s';%.tement. He
explair}ed he had never been to trial before. He testified he and Counsel never discusse;i his
prior record and never discussed how the jury might be able to hear his record at trial. He
elaborated he has a lengthy record, of approximately thirty prior oﬁ'enses, so he was slightly
aware of the criminal process. He further elaborated, howe\}er, he has never been to trial before
on any of those prior offenses. He elso testified none of his prior charges were as serious as
armed robbery.

He also testified Counsel did not give the indication he was preparing for trial. He

celaborated he obtained a coﬁy of his discovcry materials, but he and Counsel did not review it.

He further elaborated he reviewed h13 dlscovery on his own. He explamed he received the

discovery on his first armed robbery charge and on the property crime enhancement He tesuﬁed
he did not see the video from the surveillance camera at Kohl’s prior to his. guilty plea,
Applicant also testified Counsel did not indicate he met with potential witnesses, and they did
not discuss the testimony of any potential witnesses at trial. Applicant further testified, however,
he did not give Counsel any leads or witnesses to investigate.

Applicant testified at the time of the plea, he was charged with another armed robbery
that “dealt with someone up the street ” He testified he was offered ten years in exchange for a-
plea to this armed robbery, which he turnéd down. He explaiped this offer was for ten years

imprisonment with the service of eighty-five percent in exchange for a plea to armed robbery,
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He ﬁﬁther explained this offer was not in relation to the armed robbery' at Kéhl’s, but rather the
first armed robbery. He also testified he turned down another ple.a‘ offer. He elaborated the
second offer he receive was for a plea to the proﬁerty crime enhancement. He further elaborated
he rejected this offer. He further testified he received the third plea offer on the day of his plea.
He further testified Counsel told him he did not think Applicant should proceed to trial.
“He explained Counsel told him because of his prior recor&, the jury would think he was guilty of
armed robbery. He_further explained, however, he and Counsel did not review his prior record.
He also testified he was brought to court on April 4, 2017, where he attempted to relieve
Counsel. He elaborated he was told if he fired Counsel, he would need to hire a new attorney by
Monday. He further elaborated he decided to keep Counsel, but Counsel was not ready for trial
‘and did not ask for a continuance. Applicant further testified he was again brought to court on
April 6, 2017, and he did not believe hé had any other option but to plead guilty. He explained
he would have gone to trial had he known everything, and he was aware he would be on trial for
armed robbery. He recalled, however, the plea court reviewing each of his rights at trial with
" him, and he understood he was waiving those rights by pleading guilty. He testified he informed
the plea court it was his decision to plead guilty, and no one had made him any promises or
forced him in order to get him to plead guilty. Applicant also testified he was awate he faced
between ten and thirty years imprisonment at the time of his guilty, plee'z.
Following Applicant’s testimony, Respondent presented the testimony of Counsel.
Counsel testified he has been practicing law for ten years; and at the time of Applicant’s case he

was working at the Charleston County Public Defender’s Office. He further testified he is
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currently working at the Federal Public Defender’s Office in Charleston. Counsel also testified
. )

- his entire practice has involved criminal law.

Counsel] testified he was appointed to represent Applicant shortly after Applicant’s arrest
on November 25, 2015. He testified he had no. specific records from meetings with Applicant at
the jail, but he had documentation from phone calls with Applicant. He explained he spoke with
Applicant on the phéne on December 29\, 2015; January 7, 2016; February 23, 2016; March 29,
2016; June 21, 2016; and July 28, 2016. He further explained his normal practice is to visit a

client in person within the first week-of his or her arrest, then have routine visits every sixty days

at least. Counsel also testified it is a possibility he would have met with a client via video

c;mference a few times. He further testified he had a specific recollection of meeting with
Appiicant and was very familiar with Applicant. He explained he and Applicant had frequent
exchanges. '

He also testified he was assigned this case becausé he was assigned to .Applicant’s
original armed robbery charge. He explained that initial érmed robbery was a weaker case than
the armed robbery in this case. He further explained Applicant was arrested in November 2015,
and was in jail for two to three months before he was released on bond in February 2016,
Counsel testified it was during the time Applicant was ou.t on bond that he was arrested for this
property crime enhancement,

Counsel further testified he filed Brady’ and Rule 5, SCRCn'mP, motions, and he
reviewed the discovery with Applicant. He testified initially, he only had the discovery materials
associéted with the initial armed robbery charge, which included witness statements. Counsel

also testified that initial armed robbery charge was ultimately dismissed. He further testified he

2 Brady v. Maryland, 373 U.S. 83 (1963),
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later got the discovery materials associated with this case. He explained in those materials there
were law enfercement reports, video from the Kahl’s department store, and witness statements.
He further explained the video showed Applicant taking the televisions. Cdunsel also testified

after Applicnnt was confronted by Victim, Applicant flashed or threatened the use of a weapon.

Counsel testiﬁed they reviewed the witness statements; but he did not speclﬁcally remember

showing Applicant the video.

He testified he reviewed the elements of the offenses with Applicant and also reviewed

potential punishments. Counsel testified he reviewed the consequences of -the plea with

Applicant, and Applicant was very aware he was facing between zero amnd ten years
imprisonment for the property crime enhancement and ten to thirty years for armed robbery. He
further testified he and Applicant dlscussed potential defenses, specxﬁcally highlighting they
“would argue this was a mere shophftmg, which .they were not contesting. Counsel did not
specifically recall discussing lesser-included offenses with Applicant, but it would have been at
" the heart of any discussion about tria.l,_as # would have been a defense. He also testified he did
not recall specifically discussing a Biggers® hearing, but he typically would when there was
going to be an eyewitness 1dent1ficat10n

N
" He explained the reason to review most serious offenses would be if Apphcant were
facing life without the possibility of parole: which he was not.  Counsel did not recall
Applicant’s record, but he testified he does not typically review prior criminal records with his
clients. He explained most of the time, his clients do not testify at trial. He also testified he

‘would have discussed Applicant’s prior record with him in terms of the plea or conviction at

trial. He further testiﬁ(ed he never got the indication Applicant did not understand something,

3 Neil v. Biggers, 409 U.S. 188 (1972).
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He also testified he explained the enhancement to Applicant. He’tesﬁﬁed he informed
Applicant the eghancement was always a possibility because of the accusation of Victim.
Counsel explained the threat of armed robbery was serious, and the solicitor would not come off
of armed robbery once it was charged. He further testified he was comfortable with proceeding
to trial on the initial armed robbery; however, he wanted to get Applicant into court to plead to

the property crime enhancement in order to avoid the enhancement to armed robbery. Counsel

- testified, however, Applicant did not want to plead guilty at that time. He explained Applicant

had an opportunity to plead straight up to the property enhancement crime in order to avoid
armed robbery, but Applicant did not want to 'plead.
 He testified the goal early on was for Apﬂplicant to plead guilty to the property
enhancement crime, and hedid not anticipate this case proceeding to-trial, as App]jcant. had no
interest in going to trial. Counsel also testified had Applicant indicated he wanted to proceed to
trial, Counsel would have been prel?ared.
He testified he spoke with the solicitor, .wl'10 offered a plea to two counts of strong arm
robbery_. He further testified Applicant rejected that offer. Counsel also testified he did not

specifically recall if there was ever an offer to plead to the property enhancement crime. He

testified Applicant was scheduled to appear in court for pleas on August 8, 2016, and November

14, 2016, a;nd Counsel reviewed the offers ;.vith Applicant prior to those dates. He further
testified on each of those dates, Applicant rejected the State’s offers. He explained Applicant
rej ected offers to plead to lesser-included offenées. He explained the offers were not what they -
hoped for, and Applicant did not want to plead at that time. He further explained Applicant’s

rejection of the offers put him at risk for an open plea.
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Counsel testified it ‘was ultmately Applicant’s decision to plead guilty, and he never

indicated he wanted to proceed to trial. He explained Applicant exhibited ﬂ;e “regular back and

fofth.” He further explained Applicant wanted to work everything out, but he was not receiving
the offer he wanted: Counsel testified Applicant had to choose between proceeding to trial on an
armed robbery charged or agreeing to the mandatory mmimum

Followmg Counsel’s test:mony, Assistant Solicitor Kidd testified. He teshﬁed he has
been practicing law since 2007 and has been employed with the Ninth Circuit Solicitor’s Oﬁice
for ten years. He also tesuﬁed the video from the Kohl’s department store-was, in his opinion,
very good. He explained the video showed Victim tracking Applicant through the store and also
showed Applicant grabbing two televisions and exiting ouf the back of the store. He further
explained the video. showed cleée—ups of Applicant’s. face. He vfurther tesﬁﬁed a vehicle was
waiting for Applicant with the hatch open, and Applicant put the televisions in the back of the
vehicle and got in j:he car. Assistant Solicitor Kidd testiﬁed, hov{rever, Victim was able to grab
the televisions out the back, at which point’'Applicant got out of the car. He further testified
Applicant then reached in the back door of the car, grabbed what was believed to be & gun, and
stated: “what you going to do now?” He explained based on these facte, he was unsure why
Applicant was charged with a property crime to begin with. }

Assistant Solicitor Kidd also testified Applicant had a pending armed robbery from
November 2015 He explained he met with the victim in that case, who had a change of heart
and was no longer willing to cooperate He further explained he offered Applicant ten years

mensonment on the first armed robbery, which Applicant rejected.
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He also testified on October 24, 2016, he offered a negotiated plea. of ten years
imprisonment in exchange for a plea to two strong arm robberies. He testified he explained the

case was set for the November 14, 2016, trial docket, and if Applicant did not accept that plea,

- then he would seek an indictment for armed robbery. He explained this case associated with the

robbery at the thl’s department store was his s&onéest case, and this offer was the beSt he
could make. Assistant Solicitor Kidd testified Applicant rejected this offer on November 14,
2016, He further testified on November 15, 2016, he brought the indictment for armed robbery
to the Grand Jury, and he did not believe a new warrant was necessary. He also testified he |
made no new offcrs‘at that time, but it was going to have to be a plea to armed robbery at thait
time. He testified prior to the guilty plea, communicated to Counsel that Applicant could plead
to the armed robbery for the Kohl’s .and he would dismiss the other pcnding armed robbery
charge and the weapons charge. He explained this offer was for a negotiated ten years
imprisbnment;
| Following Respondent’s case, Applicant again téstiﬁed in reply. He testified Counsel
never told him of the Qctober 2016 plea offer from the State. He elaborated he was:never told he
could plead to two counts of strong arm robbery, and he was never told he could plead down to
strong arm robbery. He further elaborated had he known about this offer, he would have taken it,
as he was guilty of shoplifting.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the 0?portunity to review thé record in its enﬁrety and has heard the
testimony at the post-conviction relief hjearing. This Court has qurther had the opportunity to

observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their
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testimd_ny accordingly. Set forth bélow are the relevant findings of facts and conclusions of law
as required pursuant to S.C. Code Ann. §17-27-80 (1985). J

Applicant’s allegations are two-fold: " (1) ineffective assistance of counsel for failing to
prepare for trial, failing to explain the new indictment for armed robbery, and failing to convey a
plea offer and (2) involuntary guilty plea. On these claims, this Court finds Applicant has wholly
failed to meet his burden. ‘

Ineffective Assistance of Counsel
In a post-conviction relief action, an applicant has the burden of proving the allegations

in the application. Rule."’ll.l(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

When an applicant alleges ineffective assistance of counsel as a ground for relief, the applicant

must piove “counsel’s conduct so undermined the proper functioning of the adversarial process -

rd

that the trial cannot be relied upon as having produced a just resuit.” Strickland v. Washington,

466 U.S. 668 (1984); Butler, 286 S.C. 441,334 S.E.24 813.

The prdper measure of performance is whether an attorney provided representation

within the range of competence required in criminal cases. Courts presume counsel rendered
adequate assistance and made all significant decisions in the exercise of reasonable professional
judgment. Butler, 286 S.C. 441,334 S.E.2d 813. The applicant must overcome this presumption
to receive relief, Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistancé of
counsel. First, the applicant must prove counsel’s performance was deficient. Under this prong,

attomey performance is measured by its “reasonableness under professional norms.” ~Cherry,

300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel’s deficient performance
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must have prejudiced -the applicant such that “there is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding woluld‘have been different.” Cherry,
300 S.C. at 117-18, 386 S.E.2d at 625. _In order to satisfy the prejudice prong of this test
following a guilty plea, the applicant “must show that there is a reasonable 'probability that, but
for counsel’s errors, he would not have pleaded guilty and would have insisted on going to trial.”
Hill v. Lockhart, 474 U.S. 52, 59 (1985).

Aﬁer careful review based on 'the standard discussed above, this Court finds Applicant
has failed to carry his bu;den in this action. Below are this Court’s ﬁndiﬁgs in regards to each of
Applicant’s allegations of ineffective assistance of counsel.

| Counsel’s alleged failure to prepare for trial

Applicant alleges Counsel was ineffective for failing to prepare for trial. In particular,
Applicant alleges Counsel was ineffective for failing to advise Applicant of the elements of _thé
offense, for failing .to discuss potential defénses with Applicant, for failing to discuss the
evidence with Applicant, for failing to explain his constitutional rights at trial, and for failing to

meet with Applicant. , “There is a strong presumption counsel rendered adequate assistance and

-exercised reasonable professional judgment in making all significant decisions in the case.” Ard

v. Catoe, 372 S.C. 318, 331, 642 S.E.Zd.590, 596 (2007). Moreover, when there is evidence that
counsel met with Applicant in preparation for trial and there is no evidence additional
preparation on the part of counsel would have affected the outcome at trial, counsel cannot be
said to have been ineffective. Harris v. State, 377 S.C. 66, 659 S.E.2d 140 (2008), abrogated on

other grounds by Smalls v. State, 422 8.C. 174, 810 S.E.2d 836 (2018).
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Applicant testified he never met with Counsel in person, but rather met with him twi_ce
via video conference for approiimately ten minutes each time. He further testified- Counsel
never reviewed the elements -of the offenses w1th him, pever reviewed discovery with him, and
never reviewed his constitutional rights at trial wit‘n him. Applicant also testified although
Counsel discussed the pote.ntial sentences with him, Counsel never explained the signiﬁcance of
a most serious offense On the other hand, Counsel testified he had a specific recollection of
numerous phone calls with Applicant. He further testified although he had no specific
recollectmn of in person meetmgs w1th Appllcant his typlcal practice is to meet with his clients
shortly after their arrest, with routme mcetmgs w1th them approx1mate1y every sixty days.
Moreover, Counsel testified he rev1ewed the elements of each offense w1th Applicant, potenhal
sentences, possible defenses at tna._l, and Applicant’s constltutlonal nghts. Counsel also testified
.he reviewed the discc;very for each case with Apﬁlicant. He testified Applicant never had any
interest in proceeding to trial; but 1f Abplicant had indicated he wished to exercise his right to a
jury. trial, Counsel would haye been- prepared. This Court finds Counsel’s testimony very
cred1ble, whereas Applicant’s testimony is not credlble

Counsel had numerous exchanges with Apphcant in which they would chscuss various
aspects of Applicant’s case, partlcularly reviewing potential defenses and the dmcovery Based
on the foregoing, this Court finds Counsel exercised reasonable professxonal judgment in makmg
all significant dec1s10n in Applicant’s case. Harris, 377 S.C. at 75, 659 S.E.2d at 145, This
Court, therefore, finds Applicant has falled to establish any deﬁclency on the part of Counsel.

This Court :s'imilarly finds Applicant has presented no evidence which would establish

any prejudice. on the part of Applicant. - When an applicant fails to offer a.nj evidence or
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argument as to how counsel’s lack of preparation for trial .prejudieed him, “it is merely’
speculative that counsel’s alleged deficient performance was prejudicial to [the applicant].” Id
Indeed, Applicant admitted he did not provide Counsel with any leads or witnesses to
investigate. Here, Applicant has wholly failed to provide this Court with any evidence es to what
benefit could have been realized from additional preparation by Counsel. Accordin/gly, this
allegation must be denied. and dismissed with prejudice

-Counsel’s alleged failure to explain to Applicant the new indictment fbr armed
robbery

Applicant further contends Counsel was ineffective for failing to explain the new

indictment for armed robbery and how the enhancement came about, Applicant testified Counsel

never explained the circumstances around the new indictmeﬁt 'for ermed robbery, particularly
stating Counsel ﬁever told him how the armed roBBery happened. Applicant admitted, however;
Counsel told him a new indictment for armed robbery was possible, but he did not believe
Counsel when he told him. Applicaﬁt also testiﬁed when he asked Counsel how ﬁe property
crime enhancement cherge was upgraded to armed robbery, Counsel told him the solicitor could
do whatever they wanted. Counsel, hewever, testified explained the enhancement to APPlicant,
spemﬁcally mdlcatmg a new indictment for armed robbery was always a possibility due to the
accusations by Vlctun Indeed, Assistant Solicitor Xidd testified he was unsure why Applicant
was 1mt1ally charged with a property crime enhancement, based on the fact Victim stated
Applicant indicated he had a weafon 4t the time of the robbery. He further testified he informed |
Counsel should Applicant reject the plea offer to two counts of strong arm robbefy, he would
seck an indictment for armed robberir. This Court finds Counsel’s testimony and Assistant

Solicitor Xidd’s testimony very credible, whereas Applicaht’s testimony is not credible. Based
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on the foregoing,'Counsel made Applicmt very aware of the possibility of an indictment -for
armed 'roibbery and also specifically explained the armed robbery charge to Applicant.
Accordingly, this Court finds Applicant has failed to t;,stab’lish Counsel was deficient.

“This Court further finds Applicant has failed to establish any resulting prejudice from the
alléged deficiency. “In our system, so long as the prosecutor has probable cause to believe that
the accused committed an offense defined by statute, the decision where or not jco prosecute, and
what charge to “filé or bring before & grand jury, generally rests entirely in his discretion.”
Bordenkircher v. Hayes, 434 U.8. 357, 364 (1978). Indeed, “one of the most fundamental

owers of a prosecutor” is to “bring charges against a person the prosecutor believes has
P P g ; P

committed a crimlc.” ‘State v. Needs, 333 S.C. 134, 145,.508 S.E.2d 857, 862 (1998). 'I'his‘

decision, however, is subject to constitutional constraints, in that a prosecptor may not base his
decision on unjustifiable standards nor basecless threats. Id at 145-46,:508 S.E.2d at 863.
Furthermore, “the Judicial Branch: is not empowered to infringe on the exercise of this
prosecutorial discretion,;’ nor'may it “dismiss a properly drawn indictment issued by a properly
constituted gfand jury unless a statute grants that power to the court”. Id. Here, Assistant
Solicitor Kidd testified, in his legal opinion, the faots of this case did not constitute a property
crime enhancement, but rather armed robbery. Specifically, Victim md1cated Apphca.nt grabbed
an object out of the back passenger seat of the vehicle and acted -as though the object were a
weapon. Tr. 6. Indeed, Victim believed thc. object to be .a gun: Tr. 6. Based on these facts,
Assistant Solicitor Kidd testified he brought an indictment to the grand jury for armed robbery.

Such a decision was solely within Assistant Solicitor Kidd’s discretion as the prosecutor of this
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case. Moreover, there is no indication this decision was based on any constitutionally
impermissible biases. Accordingly, this allegation must be denied and dismissed with prejudice.
Counsel’s alleged failure to convey a plea offer

, Applicant alleges Counsel was ineffective for failing to convey a plea offer. In particular,
Applicant alleges Counsel never informed hu(n of the State’s October 2016 offer, through which
Applicant could plead to two counts of strong arm robbery. In order to prevail on a claim
counsel was-ineffective foi' failing to convey a plea offer, the applicant must show: (1) plea
counsel’s failure to communicate the State’s initial plea offer constituted deficient performance
and (2) the applicant was prejudiced by the deficient performance, in other words there was a
re;sonable probability that bt for this deficient performance, the applicant wQuld have accepted
the original plea offer. Davie v. State, 381 S.C. 601, 675 S.E. 416 (2009).

Applicant testified he was unaware of the State’s October 2016 plea offer, through which
Applicant could plead to two counts of strong arm robbery, e testified had he known of such
an offer, he would have accepted it. Counsel, however, testified he communicated this offer to
Applicant, and Appli‘cént rejected it. Indeed, Applicant rejecied all offers that would have
allowed him to plead to lesser-included offenses. Moreover, Assistant Solicitor Kidd testified he
specifically communicated this offer to Counsel prior to the plea, indicating should Applicant
reject this offer, he- would seek an indictment for armed robbery. This Court finds Counsel’s

testimony and Assistant Solicitor Kidd’s testimony very credible, whereas Applicant’s testimony

‘is not credible. It is apparent Counsel communicated all offers to Applicant. - This Court,

therefofe, finds Applicant has failed to establish Counsel was deficient.
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Similarly, this Court fmds Applicant has wholly failed to establish any resulﬁng prejudice

from thls alleged deficiency. Counsel testified Apphcant did not accept any offers whlch would
allow him to plead to a lesser-included offense because the offer was not for what Apphcant was
‘hoping. Specifically, Applicant indicated he wanted to plead but he was not gefting the offers or
the sentences he wanted. Based on the foregoing, there is, no indication Applicant woﬁ-ld have
accepted the plea offer to two counts of -stréng arm robbery. Accordingly, this gllegation must be
denied and dismissed with prejudice.

Involuntary Guilty Plea '

Applicant further alleges his guilty plea was not voluntarily made. This Court finds
Applicant’s guilty plea was freely and voluntarily made. In cvalué\lting issues concerning guilty
pleas, this Court will cpn'éider the entire record, including the transcript of the guilty pleas and
the evidence presented at the post-conviction relief hearing. Roddy v. State, 339 S.C. 29, 528
S.E.2d 418 (2000). A defendant’s knowing and v"ohmtary waiver of statutory or constitutional
righté must be established by a éomplete record, and “may be accomplished by colloquy between
court and defendant, bétween court and defendant’s counsel, or both.” Id. at 34, 528 S.E2d at
421 (citing State v. Ray, 310 S.C._431, 437, 427 S.E.2d 171, 174 (1993)). Voluntariness of a

" guilty plea is not merely determined by an examination of a spéciﬁc inquiry by the plea court
alone but rather is determined by the record of both the guilty plea proceeding and the post-
conviction relief hearing. Id. However, the overarching concept remains “a guilty plea should
only be accepted where the record evidences-‘an affirmative showmg that it was mtelhgent and
voluntary.’” Boykin v. ' Alabama, 395 U.S. 238, 242 (1969) (mtem'ftl quotation omitted); Parke v.

Raley, 506 U.S: 20; 29 (i 992). This is because “waivers of constitutional rights not:only must be
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voluntary but must be knowing, intelligent acts done with sufficient awareness of the relevant
circumstances and likely consequences.” Brady v. United States, 397 U.S. 742, 748 (1 970).

Key to the analyéis in reviewing a plea for voluntériness is looking to “whether the plea
represents a voluntary and intelligent choice among the alternative courses of action open to the
defendant.” Raley, 506 U.S. at 29 (quoting North Carolina v. dlford, 400 U.S. 25, 31 (1970)).
In order to find a guilty plea was knowingly and voluntarily entered into, the record must

establish the defendant had a full understanding of the consequences of his plea and the charges

-against him. Boykin, 395 U.S. at 244. Further, “[a] guilty plea is a solemn, judicial admission of

the truth of the chargeé” against the applicant; thus, an applicant’s right to contest tht; validity of
such a plea is “usually, but not invariably, foreclosed.” Dalfon v. Stare, 376 S.C. 130, 137-38,
654 S.E.2d 870, 874 (citing Blackledge v. Allison, 431 U.S. 63 (1977)). Therefore, admissions
“made during a guilty plea .should be considered conclusive unless [an applicant] presents valid

reasons why he should be allowed to depart from the truth of his statements.” Id. (citing

. Crawford v, United States, 519 F.2d 347 (4th Cir. 1975)); Edmonds v. Lewis, 546 F.2d 566 (4th -

Cir, 1976). 7
This Court finds this allegation is without merit, and Applicant has failed to carry his
burden of proving that his éuilty plea was involuntarily made. This Court finds Applicant’s plea
was entered into freely and voluntarily. The recor;i before this Court reflects the plea court
thoroughly reviewed all of Applicant’s constitutional rights with him, including his right to a
Jury trial. Tr. 5. Applicant indicated he understood he waived those rights by pleading guilty.
Tr. 5. Applicant further indicated no one had prc')m.ised him anything or threatened him in order

to get him to plead guilty. Tr. 5. Additionally, at the plea, Applicant indipated Counse] had
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explained the nature of the charge contained in the indictment and had explained to him-the
potential sentences. Tr. 2. Applicant further indicated most serious offenses and its significance
had been explained to him. Tr. 3. He also indicated he understood no parole offenses,
understo/od he would serve at least eighty-five percent of his sentence, and understood the
community supervision program. Tr. 3-4. Applicant also stated he was “t;atally satisfied”
with Counsel. Tr. 4..

Thgrefore, this Court finds Applicént had a full understanding of the consequences of his
plea and the charges against him, and the pléa court correctly found Applicant’s plea was freely, ,
voluntarily, and intelligently made. Consequently, this allegation must be denied and dismissed

with prejudice.
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CONCLUSION
Based on all the foregoing, this Court finds and concludes Applicant has not established
any constitutional violations or deprivations that would require this court to 'grant his application.

Therefore, - this application for post-conviction relief must be denied ﬁnd dismissed with

 prejudice.

This Court notes Applicant must file and serve a notice of appeal within thirty days from
the receipt by counsel of Written notice of entry of. judgment to secure the appropriatt\e appellate
review. See Rule 203, SCACR. Pursuant to 4ustin v. State, 305 S.C. 453 (1991); an applicant
has a right to an appellate counsel’s assistance in'seeking review of the denial of post-conviction
relief. Rule 71.1(g), SCRCP, provides if the applicant wishes to seek appellate review, post-
conviction relief counsel must serve and file a notice of appeal on Applicant’s behalf, Applicant
is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

1. That this application for post-conviction relief must be denied and
" dismissed with prejudice; and

2, The Applicar_lt must be remanded to and remain in the custody of
the State.

AND IT IS SO ORDERED this zg/day 6f%_, 2018,

Presiding Juldge
Ninth Judicial Circuit

‘QKDI\W'\@ , South Carolina
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STATE OF SOUTH CAROLINA
: _ INDICTMENT -
COUNTY OF CHARLESTON

At a Court of General Sessions, convened January 2017, the Grand Jurors of Charleston
County present upon their oath:

ARMED ROBBERY

That on or about April 21, 2016, in Charleston County, South Carolina, the Defendant, James
Deangelo White, by use of force, threats or intimidation and while armed with a deadly weapon,
or while alleging, either by action or words, he was armed \_Nhile using a representation of a
deadly weapon or any object whiéh a persont present during the commission of the robbery
feasonably believed to be a'deadly weapon, did take and carry away goods and/or monies from
the person or immediate presence of Andrew Vardon with the intent to permanently deprive the
victim of possession thereof, in violation of §16-11-330(A) of the South Carolina Code of Laws
(1976) as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and -

provided.
. __/"'_.,-’ . -~
) / -
= 7 LT
/~ 4 - -

CULVER KIDD
ASSISTANT SOLICITOR
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