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STATEMENT OF THE ISSUES ON APPEAL

Did the circuit court commit reversible error in granting Respondents’ motions for
summary judgment against Appellant’s negligence claim in its entirety on the
basis that Appellant, as -a matter of law, bore the preponderance of fault for
causing his substantial, lifelong, debilitating injuries?

.
Did the circuit court also-commit. reversible error in granting Respondents’
motions for summary judgment against Appellant’s negligence claim in its
entirety even though there were unrequited, genuine disputes as to material facts -
that were ultimately adjudicated by the court to Appellant’s detriment?

Did the circuit court also éommit reversible error in granting Respondents’
motions for summary judgment against Appellant’s negligence claim in its
entirety on the basis that Appellant, at the dispositive motion stage, had failed to
procure expert testimony in support of propositions for which expert testimony is
not required?. s '
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STATEMENT OF THE CASE

This appeal arises from an improvident grant of summafy judgment against the
entirety ef Appellanf’s personnl injury claim. On October 23, 2014, Appellant was a
pedestrian at a certain traffic intersection located within the City of Clemeon. As
Appellant was crossing the intersection, he was struck by a vehicle owned and operated
by Calvin Williams: Asa consequenee of tne impact, Appe}llant nearly died. Since fhen,
Appellnnt has made substantial progress in his path toward healing, though he continuee
 to suffer from debilitating mental, physical, and emotional weunds, and will do so for the
rest of his life. |

, Appellant commenced the underlying personal injury claim on February 15, 2017.
_Initially, there were four Defend,ants, all sued under various negligence theories. The
first Defendant was Calvin Williams. | However, Defendant Williarns reached a
settlement agreement with Appellant prior to the procedural events giving rise to this’
appeal, and therefore, is not a Respo'ndent to these proceedings.

The second, third, an(i fourth Defendants are, respectively, Clemson University.
(“Clemson”), the South Carolina Department of Transportation (“SCDOT”), and Thriﬂ
Development Cerporation (“Thrift”). Consistent with the allegations of the Complaint,
SCDOT and Thrift were naﬁed because Appellant was struck by a vehicie nt an
intersection which was under construction by SCDOT, that wofk had been subcontracted
to Thrift, and SCDOT and/er Thrift had failed to install mechanisms that were likely. to
protect the safety of pedestrians. Clemson had been named a Defendant because, it was

then believed, that the intersection in question was subject to Clemson’s control.
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At various times during tlle fall of 2017, Clemson, SCDOT, and Thrift each filed
motions for summary judgmerit: The metions were consolidated, and were heard all at
once before the Honorable Perryll. Gravely on June 1, 201‘8: By decision filed July 19,
2018, lthe eitcuit court grented the motions for summary judgment of 'Clemson, SCDOT,
and Thrift in their entirety. |

Appellant -subsequentlyl filed-a timely motien under> Rule 59, SCRCP, which
sought to alter or amend the underlying judgmerlt only as to SCl)OT and Thrift; it did not
address Clemson’s dismissal. .Consequently, Clemson is not a Respepdent to these
proceedings. In any event, a hearing on Appellant’s Rule‘ 59 motion was held on Clctober |
25, 2018. By decision dated November 20, 2018, the motion was denied. Appellant
subsequently filed a timely notice of appeal ‘as' to the summary judgment decisions
affecting SCDOT and Thrift. |

Through this eppe'al, Appellant respectfully requeéts the Court of Appeals te
reverse the circuit cod_rt’s decision- o ‘Vgrant summary judgment m favor ef SCDOT"and.
Thrlft, and to remand the case to the. circuit court to resume proceedings from the point at
" which they were improvidently terminated.

The primery issue for the. Court’s cdnsideration is wh.ether‘the circuit court
applied the law appropriately in granting judgment as a matter of law in favor of SCDOT
and Thrift. As explaihed in the pages that .follow, and as evidenced 1n thedeeision
granting ‘summary judgment, the circuit codrt misapplied the calculus by which a
claimant’s contributory negligence may be wielded asa complete bar to his relief. Under
the law, contributory negligence ,prohlbits a claimant’s recovery only if the claimant’s

negligence exceeds the pr’oportion' of negligence attribdtable to all .contributing
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tortfeasors. By contraét,‘ the circuit court granted summary judgment liy examining
whether Appellant’s negligenqé was greatér than that of Clernson, SCDOT, and Tlirift.
This was error. The court was re—quired to evaluaté Appellant’s negligence aigainst all
contributing c.auses of injuries, including the contribution of Defendant Calvin Williamsz

The seéondary‘ issne for the Conrt’s consideration is whet}ier the fantual record
before the circuit court allowed summary judgment at Vthe dispositive stnge, at all.

T_he third and final iséue for the Court is whether expert testimony’Was required as
to each and every theory of relief advanced by Appellant, or if it was error for the cifcuit
court to so hold.

For the foregoing reasons, and for any otiier reason that may be apparent to the
Court based on the record below, Appeilant would respectfully request that the circuit
court’s decision granting summary judgment in favor of SCDOT and Thrift be reversed,

and that the case be remanded for further proceedings.
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STATEMENT OF FACTS

At approximate_ly 10pm on Thursday, October 23, 2014, Appellant took a etep
that literally changed the course and direction of his life fore;er. Appellant had awoken
that morning as a senior at Clemson University. ‘(Appellént Aff. §2.) He would‘ﬁnish

| the day fighting for his. life.

- The events of this case take place, in the most substantial part, around a particular
intersection in the City of Clemson. It is. the intersection‘ of South Carolina Highway
123—also known as Tiger Boulevard——and College Avenue. Tiger Boulevard is among
the main ccmmercial arteries of Clemeon; it ts ﬂanked by fast-food restaurants, retail
storee, and apartment complexes, (Appellant Aff. q 1l2)——a11 the standard accoutrements
of a true cdllege town. College Avenue, for its part, is also heavily trafﬁ'cked. Heading‘
south from Tiger Boulevard, College Avenue leads first to_DoWntown Clemson, .then to
the University’e main campus. It is therefote not a stretch of trutn or imagination to s.ay .
that the intersection of Tiger Boule\tard and College Avenue (“the Intersection™) is busy
every hour of every day. |

In the weeks duringv and around fetll_ 2014, the Intersection was undergoing
construction. (Appellant Aff. at 9 12.) Because Tiger Boulevard is a state highway,
destgn and construction efforts at the Intersection were conducted under.the auspices of
the South Carolina Department of Transportation (“SCDOT”). SCDOT, in turn; had |
| subcontratcted a rsubstantial portion of the work to Thrift Development Corporation
(“Thrift”j. | |
| Appellant was no stranger to the Intersection. Appellant started Clemson during
Fall 2011. (Appellant Aff. § 2.) Many tinles (_)vet the following three years, Appellant.'
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had frequented Starbucks, Walgreens, restaurants, churches, and _otﬁer businesses, all
located in the immediate ,vicinity of the Intersecti(;n. (Appellant Aff. §12.)

Earlier in the e;/ening of October‘ 23, 2014, Appellant had crossed the Intersection
by foot, 'speciﬁcally, from the southern side of Tiggr Boulevard—the Clemson Univérsity
side—to the northern side. (Appellant Aff.§ 12.) He was going to visit some friends at .
their home. (Id.) Léter‘that evening, just shy of 10pm, it was decided that the group of
friends wouid walk bowntown. (Appellant Dep. at 11:13-19.) This would require them
to cross over the Interséction at the exact place that Appellaﬁt had done so earlier;
Appellant was essentially‘retr.acing his steps.‘ (Appellant Aff. §12.)

" What happened next is both tragic and unclear. (Appellant Dep. 20:22-25:22.))
Appellant appyoached the northern side of the Intersection with his fri.ends.v He hoisted a
friend of his—Lindséy Jones—onto his back, giving her a piggy-back _ride.- | Appellant
then looked both ways and entered into the Intersection. There is a dispUte about what |
color the lights on Tiger Boulevard were when Apbellanf left the curb—green or yellow.
Regardless, Appellant made 1t safely to thé‘midway point of Tiger Boulevard before
stopp‘ing again to check traffic. .At'thils point, the liéht éontrolling traffic on Tiger
Boulevard was either yellow or red. Appellant perceived that traffic was corﬁiﬁg toa halt
at the stop-bar, and s0 he took his fateful step into the Interséction. _

It so happens that, at the exact same moment, Defendant Calvin WilIiams was in
his SUV, heading eastbound on Tiger Boulevard, approaching -the Intersection as
Appellant crossed. It is not clear whether Williams had the right-of—wéy, or whéthér he
accelerated to Beatv'a yellow: light,. or whethér he intended to run a red light. What is

cléaf, howevér, is that Williams’ vehicle violently struck Appellant, nearly killing him.
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| This is no exaggeration. Appellant was rendered unconscious at the scene of the
accident, and was-bleeding profusely. He was evacuated l)y air to Greenville Memorial
Hospital where :he was diagnosed with having Sustained -a traumatic orain injury,
(Appellant Aff. ﬂv 3), in addition to many broken bones and teeth,. as well as significant
internal bleeding, (Appellant Aff. 1] 4). Appellant slipped into a cornatose state, where lie
stayed for weeks. (Appellant AfF. 13) |
By the grace of God, as well as the miracles of modern medicine, Appellant
survived. But he was not the same yoring man that he was oefore the accident. Appellant
had to re-learn every aspect of essential daily living, including ‘walk'ing and talking.
(Appellant Aff. 9.7.) "l"hough there are some wounds that will never heal. Appellant still
suffers from his traurnatic brain injury. - (Appellant Aff. 19.) He suffers from memory
loss, confusion, nightmares,-and poor sleep. (Id.) His brain processing and physical
movements are slow.. (1d.) For the rest of his life, Appellant will have an enhanced risk
of suffering seizures, strokes, and blood clots. (AppellantAff. ﬁ[ 10.)

- Perhaps the greatest rnercy gii/en to Appellant is that he has little-to-no
recollection of having suffered his catastrophie injury. He r.e‘calls.events from earlier that
evening. Specifically, Appellant remembers that, when he 'crossed.Tige'r Boulevard at the
Intersection earlier in the evening of October 23, there was no crosswalk, just chalk lines
indicating where the crosswalk shi)uld be. (Appellant Aff. 7 12) There_ were also no
pedestrian crossing_lights, signs, ‘barriers,. or road cones. (Id.) Lighting was also poor.
@ |

The last recollection that Appellant'has' of the events of October 23 relate to the

seconds just before his_injury.. Appellant remembers standing in the midpoint of Tiger
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Boulevard, waiting to cross. (Appellant Aff. § 14.)" He believes the light was red when
he started to Cross the. second'_half; -'(@), but it could have been yellow, (Appellant Dep.
21:16-22: lO) From that point on, Appellant knows nothing, and rernembers nothmg,
about the events of October 23 until the time that he recovered ftom his coma, other than

what he has been told. (Appellant Aff. ﬁ 3,4&9)
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ARGUMENT

I.. THE_CIRCUIT _COURT COMMITTED REVERSIBLE _.ERROR BY DISMISSING THE
' ENTIRETY OF APPELLANT’S PERSONAL INJURY CLAIM UNDER THE DOCTRINE OF
CONTRIBUTORY NEGLIGENCE. :

A.  The Cifcuit Court"s’l')ecision"

In the Ordér Granting Defendants’ Motions for . Summary“ Judgment, and in
relevant part, the Court sur'nmarizéd the law regarding comparatiye negligence as
allowing recovery only if claimant’s négiigence is “not ‘greater than that of Defendant.”
(Of. 2.) The Court then consideréd the applicatAio.n of thislprin‘ciple ﬁnder the decision of

Bloom v. Ravoira, 339 S.C. 417, 429 S.E.2d 710 (2000), which involved a single plaintiff

against a single defendant in fhe context of a. personal injury éction. (Or. 3.) The trial
court in Bloom granted sufnmary judgment in defend:.mt’s favor oﬁ the basis that the
“undisputed facts established, as a matter of law, plaintiff s contribution to his injury to
have been the preponderant ‘caus.e of his darriages. Thus, plaintiff’s ab‘il_'ityf to reco§er
against defendant was ‘prohibited by the doctrine of contributory negligence. The
decision was affirmed on appeall. '

| In the instant case,. the circuit court’s decision applied Bloom directly to the
circumstances of Appellant’s case. “As in Bloom, [Appellant] was clearly negligent in.
excess of 50%, and. accordingly, Sumfnary judgment is the proper remedy. Even if
De_fendants were negligent, no reasonébie jury couldf find that their negligence equaled,
or was greater than, [Appellant’s] negligencé.” (Or. 4.) To support this éonclhsion, the
court then offered a stafement of facts regarding the circumstances that ostensibly

established Appellarit’s preponderant negligence. (Or. 4-8.)
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Finally, the court held that, as a matter of laW, neither-SCDOT nor Thrift was a
cause. of Appellant’s jnjufies. (Or. 8.) “Even if one assumes that the light for traffic on
[Ti.ger Boulevard] was red at the time of this accident, as [Appellant] now claims in his
Affidavit, then Defendant Calvin Williams (“Williams™) disregarded the red light and his
conduct alone was the. sole cause of this accident. Based upon [Appellant’s] own
testimony, he kner when he could lawfully enter the intersection and where hé could
lawfully cross at the intersection and, tpercfore, under [Appellant’s] own new theory,
there could be no liability on the part of the remaining Defendants. Such knowledge on
the part of [Appeliaht] completely absolves Thrift, DOT, and Clerﬁson of any liability iﬁ
this case.. chordingly, [Appellant’s] claims against these remaining Defendants ar'e‘
barred as a matter of law.” (Q)

B. The Error / Standard of Law

The foregoing excerpts of the court’s Order Granting Summary Judgment
demonstrate two legal errors. The. first error is based on the cou_rt’.s conclusion that
Appellant Was prepond_eralntly negligent, even though, in arriving a'; that conclusion, the
court did not consider the proportion of negligence cont‘rib‘utedv by Defendant Calvin
Williams. The second.‘ error arises from' the court;s assertion that the proportion ‘o_f '
- negligence contributed by Appellant and Defendant Calvin _Williams.totals 100%; that, as |
a matter of law, Respondents’ proportion of negligence is O%. Each of these errors is

‘considered in turn.

1. Appellant’s Preponderant Negligence
As stated above, the circuit court’s first legal error arises from the court’s

conclusion that Appellant was preponderantly negligent in causing his ihjuriés, despite
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- the: faqt that the court did not conSider the contributions of all tortfeasors, specifically
Defendant Williams. It is true, as the court held, that as between one plaintiff and one

| defendént, the piaiﬁtiff may‘ recover dafnages in tort only 'if his own negligence is not .
greater than that_ of the defendant. The standard of lawv applicable is siightly different
when it is alleged that one plaintiff’s injuries Were .caused by multiple “tortfeasors. In that:

circumstance, “the plaintiff’s negligénce shall be comparéd to the combined negligence

of all defendants.” Nelson v. Concrete Supply Co., 303 S.C. 243, 245,'39_9 S.E.2d»783,
784 (1991) (citation omitted). !
" As it is used in the foregoing sentence, the word “defendants” means more than

just parties who are named as defendants and present in the case at the time of

disposition. It means all parties who are contributing tortfeasors. See Roddey v. Wal-

Mart Stores E LP, 400 S.C. 59, 67, 732 S.E.2d 635, 639 (Ct. App. 2012)- (“In many
cases inQolving multiple tdftfea‘sors, the. negligence of a toﬂféasor absent from the case
could affect the relative fault of th'e\- plaintiff.”). This would i‘n.clude.pa'rties‘A who were
initially named as defendants but have settled out prior to disposition, as well as parties'
who were never named as defendahts.

And therein lies the prob-lem. with the circuit court’s analysis. In one sectioﬁ of
the opinion, the cdurt concludes that the entirety of Appellant’s injury was caused by
Appellant’s negligence plus the hegligence of Defendant‘Calvir_l Williams.' (Or.‘ 8.)

Stated in the form of an equation:

Appellant’s Negligence + Defendant’s Negligence = 100%
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However, the court never apportioned percentages of fault to either party. Nor could it

have properly done so. See, e.g., Bloom, 339 S.C. 417, 429 S.E.2d 710 (holding 'that' the

| apportionment of relative fault is generally a qu'estion of fact for the jury to decide).
| Then, in another secticn of its opinion, the court concludes that Appellant’e
. contribution of negligencewas greater than thel relative contributions of Clemscn, Thrift,
and SCDOT. (Op. 4-8) Asan eqthioﬁ;)
o } | , Clemson’s Negligence
Appellant’s Negligence = > Thrift’s Negligence
’ ' -SCDOT’s Negligence
‘l"he error with \;this anal};sis is a.pparent‘., The circuit court never factored Defendant
. Calvin Williams’ negligence into the ccmbined negligence of all defendants, so that it
could be welghed agalnst Appellant s contr1but1on This is the analysis that the court was

obliged to undertake see Nelson, 303 S.C. at 245 399S. E 2d at 784 Ro dd ey, 400 S.C. at

67,732 S.E2d at 639, and which it failed to do. -

2. Respondents’ Absence of Negligence-

- Respondents will almost certainly contend' that .the circuit court’s failure to
| considér Defendant Williarns’ .negligence a'si a portion cf Defendants’ combined
negligence is harmless error. After all, the court quite clearly held that the negligence
contributions of Clem'son, ’lhrift, and SCDOT were 0%. (Or. 8.) But this,. too, is error.

As the Ccurt is Well-aware, summary judgment/ is appropriate only if there is no
genuine iSsue as to any‘material fact and' upon those undisputed facts, the moving party
is ent1tled to Judgment as a matter of law. Rule 56(c), SCRCP |

- With regard to the circuit. court’ 'S order granting summary Judgment there is

absolutely no clarity as to v_vhat facts the court was relying upon to conclude-that; as a
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matter of l'aw,i neither Réspondent bore any responsibility for Appellant’s injuries;‘. The
substantive portions of .the court’s dgcisi_on regarding .Aliability focus almost exclusively
on the reasons why Appéllant was negligent. (Or. 4-8.) . By contrast, there is'no
discussion . whatsoever as to why'neith.er Respondent-bears any.liability, let alone an
idéntiﬁcation of undisputed facts that support 'the conclusion of their- léck of
- responsibility.

' Cenaiﬁly, the circui‘t‘ court was under no obligation to make ﬁndingé of fact or
conclusions of law in disposing of the motions for summary judgment. Rule 52(&),
SCRCP: But the provisions of Rﬁle 52 do not absolve the court of its obligation to ensure
that a grant of summary judgment is predi'cate}d on anythihg less than undisputed facts.

In the instant case, the Complaint asserts that Thrift and SCDOT )ére liablé for
Appellant’s injuries due to their failure to create a safe environment for pedestrians at the
Intersection. (C§mpl. 9 35.) The undisbuted facts—which were presented to the circuit
court—were that “theré were no f)edestrian croséing lights,’.’ signs, or barriers at the
Intersection‘,”nor was ’there a crossvyalk; just a rudimentary chalk line where_:'a crosswalk
should have been. (Appellant Aff. q12; m Appellant Dep. 15:22-17:5.) This is |
consigteht with the téstifnony of Lance Corporal Craig, who affirmed that ther¢ 18 vno‘
crosswalk at the Intersection, (Craig Dep. 36:15-19), and Corporal Brooks‘, who testified
- that, when he reépondgd to the accident scen’e; the .pe'destrian signals were not operational
because they had no power, (Brook.s Dep. 22:6-15.) Iﬁ light of these undisputed facts,
which indisputably touch upon the reasonable probability that liébility could be ifnputed
to SCDOT and Thrift, it ‘was improper for the circuit court to grant summary judgment in

- Respondents’ favor.
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C. Standard of Review
On appeal, the standard of review applicable to the grant of @ motion for summary

judgment motion is the same as the standard applied by the circuit court plirsuant to Rule

56(c), SCRCP. See. e.g., Woodson v. DLI Props., LLC, 406 S.C. 517, 528, 753 S.E.2d
428, 434 (2014). Summary judgment is properly granted when, viewing the evidence and
inferences to be drawn therefrom in a light most favorable to the nonmoving party, the
“pleadings, depositions, answers to interregatories, admissions, and affidavits, if 'any;,
show that there is no genuine issue of material fact and the moving party is entitled to a
judgment as a matter of law. Rule 56(c), SCRCP; Woodson, 406 SC at 528, 753 S.E.2d
at 4>34. In determining whether any triéble' issues of fact exist for‘ summary jddgment
purposes, the evidence and all the inferences that can be reasonably drawn from the
evidence must be viewed in the light most favorable to the nonmovingr party, who is only
required to submit a mere scintilla of evidenee in order to withstand a motion for

summary judgment. Hancock v. Mid-S. Mgmt., 381 S.C. 326, 329-31, 673 S.E.2d 801,

802-03 (2009).
D. Recommended Disposition |

The circuit court should have. denied Respondents’ motions for summary
judgment on the basis that Appellant’s comparative fault eould not, as a matter of law, be
adjudicated the preponderant cause ef his injurjes, thereby.p;a\}ing the way .for the
doctrine of contributory negligence to bar any further recovery in Plaintiff’s favor. In
light of the circuit court.’s error, the Court of Apvpeals is respectfully requested to reverse

the decision of the circuit court, and remand the case for further proceedings.
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II. - THE CIRCUIT COURT COMMITTED REVERSIBLE ERROR IN BASING SUMMARY
JUDGMENT ON MATERIAL FACTS THAT WERE IN DISPUTE.

A.‘ . The Court’s;Decision
As expiained_ in the preceding section,"the ciécuit court held that Appellant’s
conduct was the preponderant cause of h}s own injuries. This conclusion was ostensibly
based solély'on the following facfs:
(D Appellant “raced” -ir.llto the busiest intersection in the City of
Clemson, (Op. 4);
2) Bécause of alcohol c_onsufnption, Appellant was impaired, (Op. 6-
7
(3) At the timé of the accident, Appellant was_carfying a friend
“piggy-back style,” (Ob‘. 4-5), and,
(4)  Appellant s:t;:pped‘ into oncoming traffic while the light was
yellow, (Op. 6), at which time he was struck by Defendant
"~ Williams’ vehicie. '
B. The Error / Standard of Law
[t is axiomatic that summary judgment be prédicated on mate'riél fgcts which are
not in dispute. Rule 56(0),_ SCRCP. | Howéver, of the four facts laid out ébé?e, which
were all used to bar .Appe'llant’s -recovery under éontributory negligence, three are
absolutely .in diqute, and were directly in dispute at the time of the hearing on the
motions for summary judgment. The only fact not in disputé is that Appellant was

carrying a friend on his back at the time of the accident, though neither Respondents nor
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the court. has evér undertaken ’any» serious effort to connect thét circumétan_cé to
Appellant’s injury as a contributing cause.

At the outset of this discussion, it should be noted that the ciréuit court’s decision
granting Respondents’ ‘motions for sumrhary judgment is nearly identical to Thrift’s -
memorandum in support of its .mOtion. Therefore, to examine what facts of fecord were
available to the éourt so that it could réach its conclusions, this Court need look no
furthér than Thrift’s memorandum a'mdvthe vdocu’ments cited in connection therewith, if
any.

As noted above, thg circuit court found as a matter of fact that Appellant “raced”
into the Intersection. (Op. 4.)‘ The language usea by the court mirrors—word for word—
the language fouﬁd in Thrift’s memorandum. (Thrift Memo. Supp..Mot. Summ. Judg. 4.)
For its part, Thrift’s.memorandum gives no citation to any admissible evidence to suéport

this assertion. T_he deposition tes.timo‘ny submitted té the court for cohsideraﬁon of the
motions for summary judgment—by Thrift, no less—states just the opposite. Appellant
wa.s asked whether he was walking, @ning, or trotting througﬁ the Intersection. His
response: “I think like a bri‘sk‘ walk, walking as fast as I could Whilev carrying somebody.”
(Appellant Dep. 25:14-17.) * For the purposes of summary judgment, the “fact” that
Appellant was racing into the Intersection was nothing ‘more than a ﬁgmen;[ of
Respondent’s imaginati(')n.'f . |
- The next figment coﬁjured up by Respondents is that Appellant was intoxicated at
the time of the accident, fo the point of impairment. (Op. 6-7.) Heré again, the language
of the court’s d.ecision.tracks the language of Thrift’s memoréndum. | (Thrift Memo.

Supp. Mot. Summ. Judg. at pp. 6-7.) Respondents’ “evidence” that Appellant was

Page 16 of 28



impaired at the time of the accident comes from two sources: (1) Appellant’s blood-
alcohol cOnteﬁt as reflected in the reéords- of Green?ille .Hospital lelowing Appellant’s
admission; and (2) fhe £estimony of a MAIT officer who reconsfrucfed the scene of the |
accident, and who generaily opined about his experience of blood-alcohol content
“causing impairrﬁent. Neither of these. sources constitutes admissible évidence of
Appellant’s actual'impairmgnt at the time-of his injury.

The best evidence that Respondents could possibly offer woﬁld be eye-witness
 testimony from .someone who ,was. present at the time of the accident, whb could testify to
their observations of Appellant’s impairmeﬁt.' But Respoﬁdents have no such testimony.
And no such testimony v;las ever presented to the'coﬁrt. ‘From an évid_entiary_standpoiht,
Respondents’ assertion that Appellant’s‘int_oxicati_on contributed to the accident is pure
fiction. |

Third, and finally, the court heid that Appellanf stepped into the path of
Defendant: Williams’ vehicle while the trafﬁé light was yellow, and therefore, 'while
Defendant Williams still had the right-of-way. (Op. 6.) On this point, at l‘east, Thrift
:presented the court with deposition}testimony from Appellaﬁt, thoﬁgh the _portions cited
do not address whether the trafﬁclight was yellow or red at the timé that Apﬁellant was
struck. | |

Other portions of Appellant’s depésition testimony cited by Thrift—and provided
to the court—undenﬁine the “undisputed fact” that Appellant entered into oncoming
traffic. On Page 5 of Thrift’s Memorandum, Respondent cites to the following passage

of Appellant’s deposition testimony:

Page 17 of 28



Q: Did the light turn yellow before you attémpted%sfaned to attempt

" to cross 123?

A: [ think so.
Q- Andh then you attempt to cross 123, and this is where I’m unclear,
okay.. Did'slou_ stop again before thg accident happened? \

A: Yeah, Because when we rﬁade it from the Sonic side to th.e. mjddle,
we stopped éggin.’ _ |

| " Okay. -

A: | And then the car closest to the middle stopped. The light turned
yellow, sd the car stopped. We were like, all right. It came to av
complete stop. We started to cross again, didn’t see the car in the
next lane that hit me. |

Q: .Okay. So you see the light turn yellow. Why did you staﬁ across‘é
What prompted you to start across with Lindsay on your back? -

A Well, the car in the closest lane came to a complefe stop.

(Appellant Dep. 121:1-19.) | “ |

_To bé candid, ther;: arel cértainly sections of Appellant’s testimon}.fl wilere he
seemé iclearer about the color of the light being yellow z;t the morrié'nt immediately prior
to impact; there are also sections Where he remains unsure. For éxample: |

Q: Okay. So tell me v's?hat you remember as you got to.the—as you

approached that intersection.
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A I ju.st'relrhember we cros.seAd, we made it to the rhiddle like of the
, intefsect_ion, and then the lights turned yellow, the cér ciosest fo ﬁs
stopped, and then we started to cross, and fhen [ got hit.
Q: 'And' let’s back up t.o‘wheh you first stepped off the sidewalk to
Cross, okéy. What do you remember doing? .Did you stop?
A: We stopped, énd then the car in tfle first lane came to a complete
stop, so \;\/e started across. |
| Q: And the stopping of that vehicle, is that what signaled to you that it
was appropriate to go _vi.r>1to the intersection?
A: Yeah. And well,rthe light was yellow, turning red, the first car
stopped,-so we thought we weré good to cross. |
(‘Appe‘llantvDep. 21:16-2'2:1.0.). B
 To be ciear, there is. nothing nefarious about Appellant’s inability to recall the
color of the traffic light at the time of his accident to any degree of précisipn. The fact of
- the mattér is—and this is undiéputed;Appellant' suffered severe cognitive impairment as
a consequence of this very accidenf wﬁich has permaneﬁtly diminished his capacity for
recollection. (Hr’g T'r.“31:1'2-14.)A This is a critical point. The only witness whose
- testfmony Waé presénted to the court ‘ab0111t the colc;r of the light at the fime of impacf was
Appelléht._ And Appellant is not sure Whefher the light was yvellow or red;
| Appellant attefnpted to qlafify his testimony through an affidavit, I(Appellanf Aff.
| M14& 16),vwhich was presenfed to the court at the. time of the hearihg on the motioné
for summary judgment. However, the court disregarded portions ofA_Ap;;'ellanlt’s afﬁdaVit

as a “sham.” "(Op. 6.) This is particularly :disappointing, as Appellant offered the
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affidavit to.. explain the severity of his physical, emotional, -and cognitive imbairments
| arising from the accident, (Appellant Aff. 49 8-10), all of which informs tﬁe créditability
of his testimony as to the color of the light at issue. |

'That is no;[ an insubstantial point. The 'adjudicati(.)n of the color of the light at the
time of impact—whether Defendant Williams had the right-of-way, or whether he was
attempting to fun a traffic light—bearé directly on whether and to what extgnt-Appellant
contributed to his own injuries..v That, in turn, has >a{direct and substantial effect on
whether Appellant is, or is ﬁot, barred from recovering under the. doctrine of contributory
negligencel.

| Ulti.mately, the ‘material facts on which the court relied to grant summary

judgmeﬁt iﬁ Respondents’. favqr were very much in dispﬁte.. By resolving those facts
against Appellant, the court improperly invaded upon the exclusive province of the jury. -
C.  Standard of Review |

Appellant incorporates the standard of review set forth in Section I.C, supra.
D. - Recommended Disposition

The circuit court should have denied Respo“ndents’.. motions for summary
judgment on thevbasis that genuine issues of material fact remained on the questions of
proportional liability. In light of the circuii court’s error, the Court of Appeals is
respectfully fequested to reverse the decision of the circuit court, and remand the case for
further pfoceedings.
III. THE CIRCUIT .COURT COMMITTED REVERSIBLE ERROR IN_HOLDING THAT

APPELLANT HAD FAILED TO PROCURE EXPERT TESTIMONY IN SUPPORT OF
PROPOSITIONS FOR WHICH EXPERT TESTIMONY IS NOT REQUIRED.

A. The Circuit Court’s Decision
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The circuif court’s order charactérized the claims against Thrift and SCDOT as |
arising in connection w1th “construction services and ‘management,” | including
“compliance with industfy standards.” (Or.9.) The court went on to conclude that éxpert
testirﬁony was necessary to support the entirety of Appellant’s-tort claims against Thrift
an;i SCDOT. (Or. 9-10.) Finally, the court hgld that Appellant’s lack of procuring expert
testimony as to the negligence oAf Thrift and SCbOT required the direction of summary

judgment in their favor. l(Or. 10.)

B. The Error / Standard of Law

The allegations of the Complaint regarding the liability of Thrift and SCDOT are,
admittedly, 'broadly ciraftgdr (See Compl. q 35.) However, at the hearing on the motions
for summary judgment, th;: theoriés of their liability as presented were much narrowér.
(Hr g Tr. 1.5:18-28:10.) Essentialllyﬁ, it was argued that Thrift and SCDOT were liable for
| undertaking construction at the Intérscctidn without installing mechanism‘s to facilitate
the safe passage of pedestrians. .The' mechanisms at issue were exceedingly basic, and
: perta/ined to whether lighting, siénage, a crosswélk, and working pedestrian signals were
present. | | |

The circuit court ostensibly adopted the ﬁosition of Re‘épondents wholesale, which
was that expert tesltimf)'ny is necessar’y, as a matter of law, to establish every aspect of”

pedestrian safety in a construction zone. In arriving at this conclusion, the court relied in

substantial part on City of York v. Turner-Murphy Co., 317 S.C. 194, 452 S.E.2d 615
(Ct. App. 1994). Excerpts of Cify, of York were cobbled together to create the impression

that claims of negligence against a general construction contractor require expert
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~ testimony for their survival. But that is not the case. It is not the holding of City of
York, and more broadly, it is not the law in this State. | |

City of York was a -professional negligence claim against a company who was
~ engaged specifically tb "supefvise the cbnStruction of a wastewater treatmenf plant for
complian‘ce.wifh certain contract documents. It failed to do so. And at trial, a verdict
was returned in plainfiff’ S f_avor. The company appealed,_ téking the position that the
sufficiency of its professional supervisory servi‘c_es required expert testimony' as to the .
pertinen£ industry standard by which to measure its alleged négligence_. The Court of A
Appeals agreed. “Whefe professional negligence is alleged, expert testimony is usually
necessary to esfablish both the stahdard of care and the professional’s deviation from that
standard, unless the su‘bject métter is within the area of common knowledge and
expérience of thel layfnan SO thatv no -s'pecial learning is needed to evaluate the
prbfessional’s conduct.” Q, 317 S.C. at 195, 452 S.E.2d at 617 (citation Qmitted).

Before going any further, it is imporfant to note that the case preséntly before the
Court is not a profeséiohal negligence- claim. The profession§ sﬁbject to “profeséional
negligence claims” are identified specifically within 6ur body‘o-f la\y at South Carolinaj
Code § 15-36-100(G). Twenty-two professions are enumerated. “Genéral constrllllction.
g contractor” is notvamong them.l | |

As the Covurt doubtless knows, to Bring an action against any of the twenty-two
professions identified under § 15-367100(G), t_he complainant must provide - expert
festimony as to the staﬁdard of caré—ahd its breach—contemporaneously with the filing
(')f' the complaint. In that regard, and only as to those professions, ekpert testimony is

necessary as a matter of* law for claims alleging negligence to survive. In every other
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~ context, and as to every of[her occupation, the need for expert testimony depends on the
particular facts of the case. |

’,’ 'Despite the fact that City of York waé‘a professiohal negligence ca‘se,,» it is
nonetheless instructive as to when—even in an ordinary negligence case—expert‘
testimony is needed,f_of the survi;/al of a claim at a dispositive stage, and pérhapé more
'importantly, when expert testimony is not needed. As a geriéral propos’ition,: _exbert
tes_ﬁmoﬁy is necessary o'nl.y when the subject matter of the testimony cannot be

understood by a person of ordinary intellect without the assistance of special knowledge,

skill, education; training, or experience. See, e.g., City of York, 317 S.C. at 196, 452

S.E.2d at 6.17. By contrast, expert testimony is unnecessary when the subject rhatter is
within t.he common knoWledge and experience of an ordinary person. Id.

Consequently, ﬁot- everything requires the testimony of an'lexpert to survive a
'dispositi_ve motion. 'Invfact, és this véq Court acknowledged in City of York, there are
some types of caées t_hat wquld seem to require e);r;ért testimony, but don’t. One example

given was where an architect designed a building without waterproofing, even though the

building was constructed two feet belbw the high-waterémark of a prior flood. See Seiler

v. Levitz Furhiture Co. of the Eastern Region, Inc., 367 A.2d 999 (Del. 1976). Another

example is from a case where an architectural firm was hired to compare shop drawings

of a proposed structure with the as-designed specifications. Jaeger v. Henningson,

Durham & Richardson, Inc., 714 F.2d 773 (8th Cir. 1983). The firm failed to notice a
discrepancy in the gauge of steel required, which resulted in the structural failure of the
entire building. Neither of these cases, cited with approval by this very Court, required

expert testimony for their survival.
N ,
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The theories of liability presented by Appellant’s case are in substance no
different than these ei(amples. In Thrift’s Memorandum in Suppoi‘t of its Motion for
_ S'ur_nmary Judgmeilt, it describes the Intersection as “the busiest” in the City of Clemson.

(Thrift Memo. Supp. Met. 'Summ. Judg. 4.) Is expert testiinony really necessary to
establish the proposition that, at the busiest intersection in the college town of ’Cl_em.son,
some measures be deployed during construction to»rpromote the safe passage of
pedestrians?

This is actually a shari)er analytical qiiestion than may appear at ﬁrsf blush. And
it may be helpful io more carefully identify what A;ipellant’s contention is and is not. It
is Appellani’s contention that the absence of lighting, signage, crosswalks, and
ﬁinctioiling pedestrian lights—whose implementetion were the responsibility of Thrift
and SCDO'T—wer_e' contributing causes to the injuriee he sustairied. It is not Appellant’s
contention that there were soine safety measures which wereil inadequate under the
circumstances. More simply stated, it is the difference between whether Re_sporidents’ ,

. safety measures were good .enough, or whether there were any at all.' The latter option is
absolutely Awithin the -ambit of the ordinary person’s knowledge and experience, and -
therefore, did not require expert testimon}i for its survival.

C.  Standard of Re\"ie‘vv‘. . |
Appellant incorporates the standard of review set forth in Section 1.C, supra.
D. “Recommlended Disposition | | |

The circuit court should have denied Responderits’ motione for surriniary

judgment on the basis that expert teétimony was unriecessary for Appellant to establish at

least one viable theory of recovery on its negligence claims. In light of the circuit court’s

Page 24 of 28 -



error, the Court of Appeals' is re'spectfull_yi requested to reverse the decision of the circuit

~court, and remand the case for further proceedings.
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CONCLUDING STATEMENT

-~

Alfhoﬁgh nof raised as a discrete ground of appeal, there is a final matter worth
discussing, and it would seem this concluding statement is the best place for doing so. As
a general proposition, there is no such thing as a “normal” case. Each has its own
particular challenges—be they factual‘; leggl? procedural, or otherwisé., This case is ﬁo

different. | |

Perhaps the _Cc;urt has - gained a sense that, at the time of the hearing on-the
undeﬂying motions for summary jludgfnent, there was still a significant arﬁount of work
to be do'ne in furtherance of A.ppe'llant’s case. This was the consequénce of some
prdcedural difﬁcultiés. When the lawsuit was commeﬁced, Appellant was represented by '
an attorney who is no longer involved in this case. That attorney entered into a consent
schedpling order which required Appellant to disclose the identity of any testifying
experts on or before January 1, 2018. HowgVer, by late 2017, the attorney/client
relationship had become sty_ained, and on January_ 12, 2018, Appellant’s initial counsel
filed a motion to withdr’aw. B‘arely' a week later, Respohdents" motions for summary
Judgment were filed.

Appellant subsequently engaged Mr. Lewis and Mr. Marletté as his attorneys.
Because Mr. Marlette ‘is licensed only in Massachusetts, it was necessary for ﬁim to
obtain pe’rmis}sion to practice pro hac vice within our State. In an email exchahge with
the Honorable Robin B. Stil\;vell, who at that time was the chief judge for administrative
purposes for the Thirteenth Judiciag Circuit, Mr. Marlette explained the procedural status

- and the challenges associated with representing Appellant without forfnal admission to-

practice. In’ response, by email dated March 25, 2018, Judge'Stilwell said that any
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scheduling order deadlines following fhe withdrawal of Appellant’s prior counsel would
be ’suspended pending Mr. Marlette’s admission to practicé. No one objected.

“Mr. Marietté;s pro hac vicé_ applicaition was apprdved .by order dated May 5,
2018. The hearing on Respoﬁdents’ ‘r‘riotions for summary judgment occurred less than a
month la‘ter—-June 1, 2018. At‘that time, Mr. Marlefte respectfully requested more time
from the circuit court to conduct discovery. (Hr’g Tr’. 18>:4-19:23.) No such latitude was
given. Regfettably, Defendants’ counsel.threw their weight into the dogpile, bemoaning
the prejudice theif clients woulld sustain if even a t;rief window of additio_nal disc'ove'ry
Were allowed.r (See Hr"gvTr. 28':1'3‘-15, 29:7-9, .31:2>3-3_2:3>.) :

Defendants. .would not have sustained any prejudice—much less their ‘legal
counsel—had a brief ‘window been allowed for Mr. Marlette to »round out discovery.
Especially when there was geﬁeral agreement among coupsel and court that all deadlines
would be stayed pending Mr. Maflett.e;’s‘admissioh to practice. Thf_;re seems sométhing
inequitable about shooting Mr Marlette out of the saddle before he has even had a chance
to sit down, particularly when the one who suffers is Kevin Granatino. To quote Mr.
Marlette’s closing bléa to theT circuit cdurt: ,

All T know is he’s a good kid who ended up with a very, very serioixs_,

permanent brain.injury, and he lives with that every single day, and all he

wants is his opportunity to tell his story. So please, please afford him that

opportunity. o '

(Hr’g Tr. 28:6-10.)
For the foregoing reasons, and on any other basis that may appear to the Court

upon a review of the record on appeal, Appellant respectfully requests an order which

reverses the decision of the circuit court granting summary judgment to SCDOT and
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Thrift, remands the case for further proceedings, and provides for such other and further

relief as the Court deems just and proper.

Resﬁéctfully submitted,

Steven Edward-Buckinghaly (S.¢// Bar No. 0075089)
" "The Law Office of Steven Edwdrd Bugkingham

16 Wellington Avenue

Greenville, South Carolina 29609 -

(o) 864.735.0832

(e) seb@buckingham.legal

Stephen R.H. Lewis (S.C. Bar No. 012947)

Covington, Patrick, Hagins, Stern & Lewis
~ 211 Pettigru Street

Greenville, South Carolina 29601

(o) 864.240.5518

(e) slewis@covpatlaw.com

George L. Marlette, Il (admitted pro hac vice)
Law Offices of George L. Marlette: '
. 80 Washington Street / J-39
- Norwell, Massachusetts 02061
(0) 781.871.1861
(e) gmarlette@marlettelaw.com

“Attorneys for Appellant

June 13, 2019
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM PICKENS COUNTY R -
Court of Common Pleas E CE ‘A'e:

Perry H. Gravely, Circuit Court Judge JUN 1 7 2019

SC Court of Appeals

Appellate Case No. 2018-002166
Trial Court Case No. 2016-CP-39-01223

Kevin M. Granatino, . ... Appellant
Vs.

Calvin Williams, Clemson University, South Carolina
Department of Transportation, and Thrift Development Corporation, . ........ Defendants,

Of which South Carolina Department of Transportation and :
Thrift Development Corporationare . ...........c.oooieiiii o, Respondents.

PROOF OF SERVICE

The undersigned counsel for Appellant hereby certifies, subject to penalty of
perjury, that the following document(s) was/were served upon the following counsel of
record by the following means as of the date identified below.

Document(s): (D) Notice of Appearance of Steven Edward Buckingham, Esq.
(2)  Appellant’s Initial Opening Brief
3) Appellant’s Initial Designation of Matter to be Included in
the Record on Appeal '

Counsel Served: (D) For Respondent Thrift Development Corporation

Gallivan, White & Boyd, P.A.

C. Stuart Mauney, Esq.

Robert D. Corney, Esq.

William T. Young, II1, Esq.

55 Beattie Place / Suite 1200
Greenville, South’ Carolina 29601
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2) Logan, Jolly & Smith
James W. Logan, Jr.
1805 N. Boulevard
Anderson, South Carolina 29621
Means of Delivery: FedEx to the Addresses Identified Above
Date: June 13, 2019

Respectfully,

%@M

The Law Office of Steven Edward ingham
16 Wellington Avenue

Greenville, South Carolina 29609

(0) 864.735.0832 /
(e) seb@buckingham.legal

Steven Edward Buckimgiiam (S.C. Barzlro 00750897

Stephen R.H. Lewis (S.C. Bar No. 012947)
Covington, Patrick, Hagins, Stern & Lewis
211 Pettigru Street

Greenville, South Carolina 29601

(0) 864.240.5518

(e) slewis@covpatlaw.com

George L. Marlette, II1 (admitted pro hac vice)
Law Offices of George L. Marlette

80 Washington Street / J-39

Norwell, Massachusetts 02061

(0) 781.871.1861

(e) gmarlette@marlettelaw.com

Attorneys for Appellant
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BUCKINGHAM

ATTORNEY & COUNSELOR AT LAW

June 13, 2019
South Carolina Court of Appeals | SENT VIA
Office of the Clerk of Court O United States Mail
Jenny Abbott Kitchings [ Certified

1220 Senate Street

Columbia, South Carolina 29201 U Restricted Delivery

0 Return Receipt Requested
O E-Mail
Private Courier / Hand-Delivery
UJ Facsimile

Regarding:  Granatino v. Williams et al., Appellate Case No. 2018-002166

Matter No.: 27032.01001 RECE A2 >

Dear Ms. Kitchings: B o  JUN17 2019

Please find the followiﬁg documents enclosed: SC Court of Appeals

(D) My notice of appearance on behalf of Appellant;

) Appellant’s Initial Opening Brief;

3) Appellant’s Initial Designation of Matter to be Included in the Record on Appeal; and,
(4) Proof of Serv1ce of same on counsel of record.

I have-enclosed the originals of these documents for filing. I do not need any copies returned.
Thank you. :

Respectfully,
ven\Edwa.Ld_Bnckh{ghay
: ‘ Attorney for Appellant-
ENCLOSURE(S)/ATTACHMENT(S)
X Yes
ONo

THE LAW OFFICE OF STEVEN EDWARD BUCKINGHAM, LLC
16 WELLINGTON AVENUE / GREENVILLE, SC 29609
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