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II.

I

STATEMENT ()F ISSUES ON APPEAL

Whether the trial court erred in failing to grant directed verdict and judgment
notwithstanding the verdict in favor of Yaschik on Top of the Bay’s claim of intentional
interference with contractual relationship after the trial court ruled as a matter of law that
there was no contractual duty that was breached?

Whether the trial court erred in failing to grant a judgment notwithstanding the verdict in
favor of Yaschik on Top of the Bay’s claim for intentional interference with contractual
relationship considering Yaschik was justified in its actions by exercising its contractual
rights under the master lease and by pursuing its business interests?

Whether the jury’s punitive damages award was improper and contrary to law?

\
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STATEMENT OF THE CASE
I. Procédﬁral History \

This case concerns a dispute involving the termination of a master lease and subleases for
the building located at 213 East B_ay Street in'Charleston, South Carolina, after the bﬁilding burned
on April 2, 2013. After the building bufned, Appellant/Respondent Yaschik Developfnent
Company, Inc., d/b/a Yaschik Enterprises (“Yaschik™) terminated the master lease, which also
caused the subleases to termi‘nate.

On December 5, 2013, Sea Island Food Group, LLC d/b/a Squeeze (“Squeeze™), one of the
subtenants, filed its 'complaint against Yaschik and the master tenant, Michael J. Quillen Family
Limited Partnérship (“FLP”), iﬂ the Court of Commons Pleas for-.Charle.sto‘n .Cou‘nty‘, Soﬁth
Carolina. (Squeeze Compl.) Squeeze subsequently filed on May 13,2015, an amelnded complaint,
adding additional claims against Hiltbn Smith and East Bay Company LTD. (Squéeze Am.
Compl.) Squeeze asserted causes of action for breach of contract, breach of contract accompanied
by a fraudulent éct, and intentional interference with a contractual relationship against Yaschik
arising from the termination of the master lease and (;bnsequent termination of its sublease. (Id.)

FLP later ﬁled’cross-.claims against Fourth-Party Plaintiff Top of the Bay, Inc. d/b/a Club
Light (“Top of the Bay”), which was another subtenant in the building. (FLP Cross-Cléim.) Top
of the Bay, in turn, filed cross—clair/ns agains‘g Yaschik for breach of confract, breach of contract
accompanied by a fraudulent act, and intentional interference with a confractual relationship,
which are in all material respects identical to the claims that Squeeze asserted againsf Yaschik.
(Top of the Bay Cross-Claim.) |

Top of ;[he Bay asserted two claims arising from FLP’s alleged breach of the subléase. (ld.)

First, Top of the Bay claimed that FLP breached the sublease by failing to restore the fire-damaged

premises and terminating it instead. (/d. at 1Y 39-52.) Second, Top of the Bay alleged that Yaschik

Y
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intentionally intgrferéd with the~ sublease by procuring FLP’s breach of the sublease by terminating
.the master lease. (Id. at 9 66_—71 ) |

After the Qlose of the evidence, the trial court directed verdict on Top of the Bay’s breach
' of contract claim against FLP. (Order on Directed Verdict, Trial Tr. Vol. II, p. 789, 1. 16-p. 790,
1. 10.) According to the trial court, Top of the Bély could not prevail on its breach of contract claim
. because FLP had no duty to restore the prefnises and because it \"Jvas. impossible for FLP to restore
the premises: ‘

“[A]nd Squeeze and FLP, again, they don’t have any basis for suing FLP for breach

of contract because FLP didn’t have the duty to make repairs and restore the

property, and it was impossible for them to perform, in any event, if they did have

such a duty because of the declaration of.‘it being totally destroyed. ’

(/d. at p. 806, 11. 7-13.) o

Despite finding no contractual duf[y undér the sublease for FLP to breach, the trial court
denied Yaschik’s motion for directed verdict on Top of the Bay’s interference claim. (/d. at p.
787, 11. 111-23.)

The jury then returned a verdict in favor of Top of the Bay on its interference\ claim against
Yaschik.' (Verdict Form, p. 2.) The jury awarded Top of the Bay $1.00 in nominal damages and
$133,333.33 in punitive damages. (/d.)

On February 12, 2018, Yaschik timely moved for judgment ‘notwithstanding the verdict
(“JNOV™), or, in the alternative, a new trial, or, in the alternative, a ner trial nisi remittitur and a

motion for setoff. (Yaschik Post Trial Mot.) Yaschik argued that the trial court should grant INOV

in favor of Yaschik on the claim for intentional interference since: (1) there was no breach of the

' The jury also returned verdicts against Yaschik on Squeeze’s claim for intentional interference
with contractual relations and on FLP’s breach of contract claim. (Verdict Form.) The jury
returned a verdict in favor of Yaschik on FLP’s breach of contract accompanied by a fraudulent
act. (Verdict Form.) Yaschik subsequently settled all claims with Squeeze and FLP.

3



- .
¢ .subleases; (2) Yaschik was justified in exercising its contractual rights to terminate the Master

Lease; and (3) Top of the Bay’s evidence of damages was unreliable and speculative. (Id at pp. 4-
14). Yaschik further argued, among other things, that a new trial absolute was required to rectify
the jury’s award ofbpunitive damages which were improper and contrary to law. (/d. at pp. 15-33);
Lastly, Yaschik argued the trial court should reduce the excessive nature of the jury’s ,award of
damages. (/d. at pp. 33-36.)

On May 7, 2018, the trial court issued its order on post-trial motions, denying Yaschik’s
Motion for INOV, or, in the alternatiyej a new trial, or, in the alternative, a new trial nisi remittitur
and granting, in part, and denying, in pért, Yaschik’s motion for setoff. (Order on Post Trial Mot.,
May 7, 2018.) The trial court ruled that FLP’s inability to perform inherently entailed the breach
of the subleases, and the question of Yaschik’s justification was a question of fact for the jury to
decide. (/d. at pp. 7-8.) The trial court also held that the award of punitive damages to Top of the
Bay was not constitutionally excessive and justified the refusal to reduce the punitive damages by
comparing the punitive damages awarded to Squeeze, even though Top of the Bay was not awarded
actual damages. (14. at pp. 13-14.)

On May. 11, 201 8, followiﬁg the réceipt of the orderyon post-trial motioné, Yaschik timely
filed and served its notice of appeal. (Yaschik Notice of Appeal.) On June 1, 2018, Yaschik filed
an amended notice of appeal. (Yaschik Am. Notice of Appeal.) |

II. Statement of the Facts |

Yaschik purchased 213 East Bay Street in 2003 from the former owner, 213 East Bay
Associates, Inc. (Trial Tr. Vol. I, pp. 457, 11. 22-23.) As aresult of that purchase, Yaschik received
an assignment of the existing master lease between the former owner and then existing tenant.

(Trial Tr. Vol. I, p. 458, 11. 2-6.) The master lease was a triple-net lease, which required the tenant



. to pay for all taxes, insurance, and maintenance. (Trial Tr. Vol. I, p. 569, 1l. 15-22) (Trial Ex.,

Squeeze 1, 9 37.) Speciﬁcally, the master lease required the tenant to maintain one million dollars
in liability insurance coverage and }separate “fire and extended insurance coverage.” (Trial Ex.,
Squeeze 1, 9 10, 37.) The master lease also provided that if the “premises are totally destroyed
by fire or other casualty, the lease shall terminate as of the date of such destruction and rental shall
be accounted for as between Landlord and Tenant as of that date.” (Trial Tr. Vol. 1, p. 523, 11. 4-
21); (Trial Ex., Squeeze 1, § 20.) |

Prior to 2012, the tenant under the master lease subleased portions of the 213 East Bay
Street to three subtenants, including Squeeze and Top of the Bay. (Trial Ex., Squeeze 2; Trial Ex.,
Top of the Bay 2.) Those subleases contained substantially similar terms as tlre master lease, -
including the provision relating to damage or destruction by fire. (Trial Tr. Vol. I‘, p. 285, 1. 2-17,
Trial Ex., Sqdeeze 2,9 20; Trial Ex., Top of the Bay 2,9 18.) Under those provisions, the master
tenant was responsible for “restor[ing] the premises to substantially the same condition as prior to
damage as speedily as practicable . . .” (Trial Ex., Top of the Bay 2, 4 18.); (Trial Tr. Vol. I, p.
724, 1. 7-p. ’725, L. 25.)

In 2012, the tenant sold and assigned the master lease and two subleases for 213 East Bay
Street to FLP. (Trial Ex., Squeeze 4); (Trial Tr. Vol. 1, p. 753, 11. 1-8.) As aresult, FLP assumed
and was assigned all of tlre former tenant’s rights and obligations under the master lease and the
two subleases. (Trial Ex., Squeeze 4, § 2); (Trial Tr. Vol. I, p. 504, 1. 5-18.) In addition, the
property and casualty insurance in the amount of one million dollars was transferred from the
former tenant to FLP (Trral Ex., FLP 116) (Trral Tr. Vol. II, p. 184, 1. 14-p. 185,1.9.)

In April 2013, a fire occurred at 213 East Bay Street, causing s,ubstant1al damage and

destruction. (Trial Tr. Vol. I, p. 588, IL. 2-8.) Following the fire, and pursuant to the terms of the



master lease, Michael J. Quillen, FLP’s general partner, spearheaded the process to secure the -
building and getting it rebuilt. (Trial Tr. Vol. I, p. 596, 1. 1-17.) Mr. Quillen subsequently engaged
an engineering firm named Applied Building Sciences (“ABS”) to come up with the plans to put
the building bapk in operation. (Trial Tr. Vol. II, p. 370, 11. 11-14.)

Shortly after the fire, Mr. Quillen emailed the 1imited partners of FLP and several
employees of ABS stating, “I feel that it is the FLP’S responsibility to put the space back to an
acceptable condition, at minimum.” (Trial Ex., Yapchik 105); (Trial Tr. Vol. II, p. 53, 1. 14-p. 54,
1. 5.) In May of 2013, Mp. Quillen filed an insurance claim with FLP’s insurance company to use
the insurance proceeds to hire _and pay the engineers and contractors necessary for the
reconstruction. (Trial Tr. Vol. IL, p. 234, 1. 8-14.) Mr. Quillen directed and managed those efforts
until the beginning of Sepiember of 2013. (Trial Tr. Vol. 11, p. 234, 11. 2-22.)

As ABS and FI\JP undertook the process of redésigriing and restoring the property, Hilton
Smith of East Bay Company, which owned other properties in the area, approached Yaschik was
in May of 2013 about selling 213 East Bay Street. (Trial Tr. Vol. I, p. 636, 1. 17-p. 637,1. 10.) Mr.
Ervin proposed a price for Yaschik to sell. the building to East Bay Company, and Yaschik and
East Bay Company continued to have occasional discussions about a potential sale over the next
several months. (Trial Tr. Vol. I, p. 637, 11. 17-24.) In addition, Yaschik also had discussions with
Mr. Quillen about sellirig tiie building to FLP. (rTrial Tr.‘ Vol. I, p. 640, 1. 25-p. 641,1.9.) However,
no deal was reached between Yaschik and any prospective purchaser during the spring, summer,
or fall of 2013. (/d.; Trial Tr. Vol. I, p. 652, . 13-p. 653,1. 3))

Soon after istarting its work, ABS.became aware of seismic issues related to rebuilding the
building in compliance with applicableisections Aoif ihe earthquake building code. (Triail Tr. Vol.

11, p. 387, 1. 7-16.) The property was built in the 1800s, and prior to the fire, was not up to the



current building.code. (Trial Tr. Vol 11, p. 358, 11.,5- 1 6.5 "Any repairs or restoration of the property

would have to comply With the 2012 earthquake code (Id.; Trial Tr. Vol I, p. 72, 11. 11-25))

. Edward Porcher, the engineer in charge of rebuilding, realized that bringing the property up to
seismic code requirements was an “absurd task.” (Trial Tr. Vol I, p. 666, 11, 10- 20.) “[T]o try to

| bring this old, unreinforced masonry building up to current code to meet seismic I didn t feel it
was cost effective or fea51b1e ? (Id) '

In July of 2013, Mr. Quillen sent Mr. Ervin an e-mail updating him o.n the redesign and
reconstruction progress. (TrialiEx., Yaschik ;78); (Trial Tr. Vol. 1, p ‘62‘0, 1. 11-i1.8.) Mr. Quillen
stated that the engineers had‘ehcountered “real challenges” with the structural ‘design for. the
reconstructed building‘ because of the need to comply w1th updated building code requirements for-
earthquakes (Trial Ex., Yaschik 78); (Trial Tr. Vol L p. 620 11 11-25.) Mr. Quillen further said
that more ana1y51s would be needed before there could be an accurate estimate of the total
reconstruction costs but that it f‘wili certainly exceed the-insurance policy possibly by a significant
amount.” (Triai Ex., Yaschik 78); (Trial..Tr. Vol. 11, p. 74, 11. 1-9.) Mr. Quillen also estimated that
the final design for the recon'struction of »the building was “still a few weeks away.” (Trial Ex.
Yaschik 78); (Trial Tr Vol. I, p. 621, 11. 9-17.) Mr. Quillen, however never prov1ded Mr. Ervin
with a-final design. (Trial Tr Vol I D 621 11. 9-17.) |

In early August of 2013, Mr. Quillen sent another e-mail to Mr. Ervin stating. that “to start
back with reconstructibn will require a commitment on someone’s part for the job which will
~exceed the ins»urance prbceeds.” (Trial E)i., YaSChik 98); (Trial Tr. Vol. 11, p. 250, 1. 23-p. 251, 1.

S ) The e-mail also stated that the engineers expected to have structural plans ready by Wednesday

of the followmg week (Trial Ex., Yaschik 98) (Trial Tr. Vol. 11, p. 250, 11. 4- 7) However, Mr.
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Ervin did not receive the structural plans until August 30, 2013, and those plans were preliminary
~and not finalized. (Trial Tr. Vol. I, p. 388, 11. 3-14.)
/A few days later, Mr. Quillen sent an e-mail to Mr. Ervin providing Mr. Quillen’s guess as
to thve full reconstruction cost of the builciing. (Trial Ex., Yaschik 79); (Trial Tr. Vol. I, p. 623, 1.
IQ-p. 625, 1. 10.) Mr. Quillen state_d that in addition to the almost $500,000:00.a1read,y incurred
on engineers and contractors fo shore the building, it could cost an additional 1‘.5 to 1.8 million
dollars to rebuild. (Trial Ex., FLP 150, Trial Ex., Ya’sChik. 79; Trial Ex., Squeeze 23); (Trial Tr.
Vol. 1, p. 623, 1. 10-p. 625, 1. 10.) | |
| In fact, Mr. Quillen signed and submitte(; an iﬁsurance claim form stating that the total
‘repair or replacement cost was $1,861,815.34. (Trial Ex., Yaschik 84; Trial Tr. Vol. II, p. 258, line
'18-p. 260, 1. 3) However, the insurance policy was capped out at only $1,000,000. (Trial (Trial
Tr. Vol. I, p. 481, IL. 17-20; Trial Ex., Yascﬁik é4.) The insurance company ultimately paid out the
entire $1,000,000 policy limit as a result of the extensive damage to the property. (Trial Tr“ Vol.
I, p. 535, 11. 4-8.) |
Finally, on September 3, 2013, Mr. Quillen, for the first time, sent Mr. Ervin a letter that
stated, “Yaschik as the building owner is required to take over the direction and management of
thié rebuilding in its capacity as the building owner and as the landlord fesponsible per the master
lease.” (Trial Ex., Squeeze 35); (Trial Tr.' Vol. I, p. 470, 1. 5-16.) In that letter, Mr. Quillen also
represented that the structural plans .would-be completed on that day and available to submit to the
: Cit.y of Charleston for permitting and to the contra(ctor for a cost estimate. (Trial Ex., Squeeze 35)

(Trial Tr. Vol. 11, p. 106, 1. 23-p. 107, 25.) However, no final structural plans were provided by

Mr. Quillen or the engineers. (Trial Tr. Vol. I, p. 625, 1. 17-25.)



Following the r;ceipt of Mr. Quillen’s letter in which he abandoned his responsibility fof
: "-overseeing .the.redesign and restoration of the property, Mr. Ervin was forced to evaluate. the
yarious optiéns relating to the restoration of property and Yaschik’s obligations under the master
llease. (Tr.ial Tr. Vol. L, p. 632, . 7-p. 634,1.9.) Due to the requirement to bring the property up
to current building codes, it was more econonﬁcal to demolish the property and completely rebuild
it. (Id.). Thus, Mr. Er~vin conéidered the property totally destroyed and terminated the Master Lease
since complete use of the property was lost. (Trial Tr. Vol. II, p. 494, 11. 6-12.) The termination
wavs based on an inspection bf the propefty and in consideration of information from FLP, city
officials, insuréﬁce adjustéré, éngineefs, and other professionals working on the property. (Trial
Tr. Vol. I, p. 632, 1. 7-p. 634, 1 23) |

On Septer‘nbe.r 11,2013, Mr. Ervin sent Mr. Quillen a l_etter advising of Yaschik’s decision
to terminaté the master lease. (Trial Ex., Squeeze 38); (Trial Tr. Vol. I, p. 632, 11. 2-6.) In the
letter, Mr. Ervin sfated, “[s]ince the fire at the léased property has led to a total loss of the subject‘
premises, the Master Lease has been automgtically terminated >pursuant to the terms of the first
sentence of Paragraph 20 of the master lease.” (Trial .Ex., Squeeze 38); (Trial Tr. Vol. I, p. 523, 1L
- 4-11). Pursuant to the terms of the subleases, once the master lease terminated, the subleases also
-terminated. (Trial Exr.,-Top oftthayQ, 9 18); (Trial Tr. Vol. I, p. 537, 11. 16-19.)

Faced with a substantially desfroyed building and insufficient insurance proceeds to restore |
it, Yaschik resumed negotiations to sell the building to East Bay Cémpany around October of .
2013. (Trial Tr. Vol. I, p. 492, 11. 17-19.) Mr. Ervin also informed Mr. Quillen that he was in
‘talks with Mr. Smith to sell the property. (Trial Tr. Vol. I, p. 640, 11. 10-24.) Ulti}natefy, Yaschik
\and East Bay Company entered into a sale agreement in‘ late December of 2013. (Trial Ex.,

Squeeze 7); (Trial. Tr. Vol. I, p. 501,11. 13-19.) Through negotiation, Yaschik secured a purchase |



price that Mr. Ervin believed would leave sufficient profit to pay FLP to resolve its potential claim
for its lost investment in the mastér lease and subleaées résulting from-their termination.‘ (Trial Tr.
Vol. 1, p. 490, 1. 4-p. 492, L. i9.)

Also, Yaschik and East Bay Company included provisions in the sale agreement that
required the parties to agree upon terms of new leases with the subtenants, including Top of the
Bay, that did not change the business terms of the subleases. (Trial Ex., Squeeze 7, § 5(¢)); (Trial ‘
Tr. Vol. I, p. 408, 1. 22-p. 409, 1. 12.) Under these provisions, the pa;fties could terminate the sale
agreemevnt if the parties failed to reach an agreement on terms with the subtenants. (Trial Ex.,
- Squeeze 7, § 3(b)); (Trial Tr. Vol. [, p. 402.3; I1. 5-15.) Mr. Ervin insisted on this term to ensure that
the subtenants could maintain their businesses in the building if they so desired. (Trial Ex., FLP
93); (Tﬁal Ei., Squeeze 20.)

| Yaschik and East Bay Company, however, never finalized on the transaction. (Trial Tr.
Vol. 1, p. 647, 11. 18-23.) Instead,\ Yaschik retained ownership of the building and has unde/rtaken
efforts to restore the ‘proper;[y at .a'n expense offnillions more than what was available in insurance
proceeds. (Trial Tr. Vol. 1, p. 652,1. 12-p. 653,1.20.)

ARGUMENT

I.  The trial court erred in not granting directed verdict and JNOV in favor of Yaschik
on Top of the Bay’s claim of intentional interference with contractual relationship.

A. Standard of Review
“In ruling on motions for directed verdict or judgment notwithstanding the verdict, the trial
court is required to view the evidence and the inferences that reasonably can be drawn therefrom
in the light most favoraﬁle to the party opposing the motions. The trial court must deny the motions
when the evideﬁce yields more than one inference or its inference is in doubt.” Huffines Co., LLC

v. Lockhart, 365 S.C. 178, 187, 617 S.E.2d 125, 129 (Ct. App. 2005) (citations omitted). “The
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appellate court will reverse the trial court’s ruling on a JNOV motion only when there is no

evidence to support the ruling or where’ the ruling is controlled by an error of law.” Burns v.
Universal Health Servs., 361 S.C. 221, 232, 603 S.E.2d 605, 611 (Ct. App. 2004).

B. Because the trial court ruled that the sublease terminated and FLP had no

duty to restore the premises, Yaschik was entitled to directed verdict or JNOV

on Top of the Bay’s intentional interference with contractual relationship
cause of action. ’

Under South Carolina law, “[t]ﬁe elements of" a cause of action for tortious interference
with contract are: (1) existence of a valid contract; (2) the wrongdoer’s knowledge thereof; (3) his
intentional procurement of its breach; (4) the absence of justification; and‘ (5) resulting
' damages.” Vortex Sports & Entm’t, Inc. v. Ware, 378 S.C. 197, 205, 662 S.E.2d 444, 449 (Ct.
App. 2008) (citing Camp v. Springs Mortgage Corp., 310 S.C. 514, 517, 426 S.E.2d 304, 305
(1993)). “[Wlithout a breach of the underlying contract, £here can be ﬁo recovery.” First Union
Mortg. Corp. v. Thomas, 317 S.C. 63, 73, 451'S.E.2d 907, 913 (Ct. App. 1994); see also Eldeco,
Inc. v. Charleston Cty. Sch. Dist., 372 SC 470, 481, 642 S.E.2d 726, 732 (2007) (“An essential |
element to the cause of éction for tortious interference with contractual relatioﬁs requires the
intentional procurement of the contract’s breach. . .. Where there is no breach of the contract, there
can be no recovery.”) (citations omitted).)

Top of the Bay’s claim against Yaschik for intentional interference with contractual
relationship is based on the allegation that Yaschik improperly procured FLP’s breach of its
sublease with Top of the Bay. Specifically, Top of the éay claimed that FLP breached the sublease
by failing to speedily make repairs and return the building to substantially the same condition as
prior to the fire and that such breach was procured by Yaschik. (Top of the Bgy Cross-claim.,
47.) Top of the Bay also maintained causes of action directly agaiﬁst FLP Afo‘r breach of contract

based, in part, on its failure to restore the premises to substantially the same condition as prior to
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the fire. (Id. at Y 48 & 5'1;\) Thus, Top of the Bay’s claim against Yaschik for i:ntentional
interference with contractual relatioriship cierives from the same allegatiops that form the basis of
its claim for breach of contract agaihst FLP. .

‘At the close of evidence, the trial cc()urt granted directed verdict on Top of the Bay’s claim
against FLP for breach of contract and ruled as a matter of law that, as a result of the termination
of the master lease, FLP had no duty to restore the premises and that it was impossible for F LP to
restore fhe premises. (Trial Tr. Vol. II, p. 790, line 2-4.) Based on this ruling, the trial court should
have directed verdict or granted INOV to Yascﬁik on Top of the Bay’s interference claim because
if FLP had no contractual duty to restore the premises, then there could have been no procureme;lt
of a breach of that duty. By failing to do so, the trial court fL:rred as a matter of law.

As stated above, “without a breach of the underlying contract, there can be no recovery.”
First Union Mortg. Corp., 3 17 S.C.at 73, 451 S.E.2d at 913. “ Here, because the trial court ruled
that FLP had no duty under the subleaée to restore the premises, then it would have been legally
impossible for Yaschik to procure the breach of the sublease. And without establishing that
Yaschik procured the breach of ;the sublease, Top of the Bay cannot prove an essential element of
its intentional interference claim. 'Tlilerefore, Yaschik was entitled to directed verdict on Top of
the Bay’s claim. See id. (reversing the trial court’s denial of directed verdict on interference claim
because plaintiff did not prove a breach of the underlying contréct); Eldeco, 372 S.C. at 482, 642
S.E.2d at 732 (afﬁrming directed verdict against plaintiff’s interference claim because plaintiff did
not prove that third party breached the underlying contract).

When confronted ;Jvith thié argument on Yaschik’s motion for JNOV, the trial éourt ignored

its previous ruling that FLP had no duty to restore the premises and instead couched its ruling as a

finding that FLP had proved a valid defense to the breach:
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Specifically, it was -found that Yaschik’s conduct in sending a letter
purporting to terminate the Master Lease made it impossible for FLP

to perform its obligations to the subtenants. A finding of
impossibility of performance is not a finding that the contract was
not breached or that it was cancelled. Rather, the finding was that
Yaschik interfered with ‘the subleases and rendered FLP’s
performance impossible — thereby justifying the breach. ‘

(Order Post-Trial Mots., p. 7.) This conclusion directly contradicted its previous ruling on directed

verdict that “Yaschik’s decision to declare [the premises] totally destroyed terminated the

leasehold and terminated the sublease hold.” (Trial Tr. Vol II, p. 789, 11. 13-15) (erhphasis added).
Not only was the trial court’s decision on the INOV motion inconsistent witﬁ its actual
ruling on directed verdict, it waé also ﬁistaken and contrary to well-established laW. In fact,
: controlling law dictates 'that a finding of ’impossibility of performance necessarily. precludes a
breach of the contract in question. Courts have consistently held that there can be no breach where
performance is impossible because the impossibility of such performance discharges any duty to
perform. And with no contractual duty, there can be no breach.
~ The South Carolina Supreme Cour‘f’s decision in White v. J. M. Brown Amusement Cd., 360
S.C. 366, 601 S.E.2d 342 (2004), proves that the trial court’s ruling on JNOV was incorrect and
based on a fundamental misunderstanding of the doctrine of impossibility. In that case involving
"a breach of contract claim, the supreme court ruled that when the contract in question became
impossible to perform, “both paﬁiéé’ duty to perform under the contract was discharged.”’ Id at
372, 601 S.E.2d at 345. Fuﬁhérmbre, the court decléred thaf “the contract itself was invalidated
or rendered ‘dead.”” Id. As a result, the supreme court upheld the trial court’s grant of sumfnary
judgment on the breach of contre;c,t claim and exéressly ruled that “[n]either party breached the

contract” after “the parties’ duty to perform under the contract was discharged according to long-

established principles of contract law.” Id. at 374-75, 601 S.E.2d at 346-47.
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- As stated in the deéision, the suprerﬂe court’s ruling in White is consistent with»preQailing '
principles of contract law. For example, the Restatement of C’ontracts states' that “[w]here, after a
contract is made, a party’s performancé is made impracticable without his fault by the occurrence
of an event the non-occurrence of which was a basic assumption (;n'- which the contract was made,
his duty to render that performance is dischafged, unless the language or the circumstances indicate
the contrary.” Restatement (Second) o\f Contracts § 261. Similarly, American Jurisﬁrudeﬁce '
confirms that the ‘;general effect of impossibility or impracticability is to discharge the party
asserting the defense from a further duty to perform.” 17A Am. Jur. 2d Contracts § 652. American
Jurisprudence fur;[her provides thatl impossibility of pérformance renders the contracf a “nullity.”
Id.

When these controlling principles of contract law are applied to this case iﬁ light of the
trial court’s directed verdict on Top of the Bay’s breach of contract claims against FLP,‘ FLP could
not have breached its sublease with Top of the Bay. If, as the trial court decided, it was impossible
for FLP to restore the premises as required by the sublease because the master lease'héd been
terminated, then FLP’s duty to restore was discharged. Because FLP was discharged f;om said
duty, it necessarily could not have breached .that duty. Similarly, if it was impossible‘ for FLP to
perform under the sﬁblease, then the sublease was invalidated or a nullity. As a result, there can
be no breach of a contracf that has been r¢ndered invalid or null.

By adopting FLP’s impossibility défense, the trial court, ipso facto, decided tha;c FLP did
not breach fhe underlying sublease with Top of the Bay. As a result, Top of the Bay cannot prove
that Yaschik procured a breach of the sub/lease as a matter of law, and its clai£n for intentional
interference with contractual relations necessarily fails. Therefdre, Yaschik was entitled to

directed verdict and INOV on that claim.

14



C. The trial court erred in not granting Yaschik directed verdict or JNOV on
Top of the Bay’s claim for intentional interference with contractual
relationship because Yaschik was justified in its actions by exercising its

- contractual rights under the master lease.

Yaschik was alsé entitled to directed verdict and INOV on Top of the Bay’s intentional
interference with contraétual relationship claim because there is no evidence to establish the fourth
element of the claim, which is fhat Yaschik’s actions lagked justiﬁcation. As to this fourth element,
“[i]nterference with a contract is jﬁstiﬁed when it is motivated by legitimate business purposes.”
Gailliard v. Fleet Mortg&ge C;orp., 880 F.Supp. 1085, 1089 (D.S.C. 1995). Similarly, “there can
be no ﬁndiﬁg of intention‘al interferencé with . contractual relations if there is no evidence to
suggest any burpose or motive by the defendant other than the proper pursuit of its own contractual
rights with a third party.” Eldeco, 372 S.C. at 482, 642 S.E.2d at 732. Where the defendant 1s
acting pursuant to an absolute contractual right, equal or superior to the right of the plaintiff, there
is no factual issue as to a claim for ‘ntentional interference with contractual relations. S.
Contracting, Inc v. H.C. Brown Consir. Co., 317 S.C. 95, 100, 450 S.E.2d 602, 605 (Ct. App.
- 1994).

According to Top of the Bay, Yaschik lacked a legal o‘r factual basis to terminate the master
leése, which led to termination of the sublease and prévented FLP from performing its restoration
| obligations theréunder. (Top of the Bay Cross-cl., 63.) As explained below, however, Yaschik’s
exercise ofits contrvactuél right, regarfiless of its motive or means, cannot form the basis of aclaim
of intentional interference with contractual relations, and Top of the Bay cause of action fails as a
result.
The .analysis m Webb v. Elrod, 308 S.C. 445,418 S.E.2d 559 (Ct. App. 1992), is helpful in
illustrating why the trial court éhould have granted directed verdict or JNOV in favor of Yaschik.

In Webb, the Webbs sued the Elrods for intentional interference with the Webbs’s contractual
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relations with third parties Id. at 446, 418 S.E.2d at 560. Specifically, the Webbs purchased land

~ from the Elrods via the execution of two notes and mortgages and eventually became delinquent
in their payments. Id. To assist in making payments, the Webbs sold portions of the land to third
party purchasers and told them to make their payments directly to the Elrods. Id. The third party
purchasers did not make their expected payments, and the Elrods 1nformed them that their
payments would no longer be accepted and that the Elrods intended to foreclose on the Webbs’s |
mortgages. Id. at 447,418 S.E.2d at 561.

After the third party purchasers subsequently ceased making all payments, the Webbs sued
the Elrods for intentional interference with contract. Id. The Webbs asserted that the Elrods
interfered with the Webbs’s contracts with the third party purchasers by informing the purchasers
that payment would no longer be accepted and of the intention to foreclose. Id. At trial, the court
granted a directed verdict in favor of the Elrods based on the fact that the Elrods were justified in
their actions and “chose to exercise their legal rightto foreclose.” Id. at 448, 418 S.E.2d at 561.
In affirming the trial court’s decision to granta directed Verdict, the court of appeals cited the legal
principle that the exercise in good faith of a legal right by a party to a contract affords no basis for
an action for intentional interference with a contract. Id.; see also Gecy v. S.C. Bank & Tr., 422
S.C. 509, 521, 812 S.E.2d 750, 756-57 (Ct. App. 2018) (holding bank’s adherence to internal
financing policy was jnstiﬁed and did not provi‘de grounds for an action for intentional interference
with contractual relations). ,

In this case, the jury’s verdict against Yaschik for intentional interference with Top of the
Bay s sublease was not supported by the evidence that Yaschik lacked justification in terminating
the master lease l)ecause Yaschik was pursuing its own contractual rights. Under Section 20 of

the master lease, it terminated automatically if the premises were totally destroyed by fire or other
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casualty. (Trial Ex., Squeeze 1, ﬂ 20.) Thus, termination was an absolute right under the master
lease, and Yaschik’s exercise of that figh;[ was superior to any rights that Top of tHe Béy possessed
under its sublease with FLP becauselthe.su.blease was subservient to the master lease. 52 C.J.S.
Landlord & Tenant § 61 (“A sublessee is charged with notiée of the terms of the lease and is bound
by its conditions.”) As such, Yaschik’s pufsui\t of its own contractual rights under the master lease
cannot give rise to liability for intentional interference of Top of the Bay’s rights under its sublease,
» which were inferior to Yaschik’s rights under the méster lease.

The éase of S. Contracting is also instructive on this point. In that case, SoCon, a
subcontractor on é construction project, sﬁed Grea/l[ American, a bonding company, for intentional
interference with contractual relations after Great Ameriéaﬁ directed the termination of SoCon’s
subcontract with the prime contractor, Brown Construction. S. Contracting, 3‘17 S.C. at 96-97,
450 S.E.2d at 603. Great American had a separate contract with Brown Construction that required
Brown Construction to obtain performance and payment bonds from its major subcontractors on
the project. Id. After SoCon failed to obtain the required bond, Great Ame‘rican allegédly directed
Brown Construction to terminate its subcontract with SoCon. Id. |

In S. Cohtracting, the trial court granted Great American summary judgment on SoCon’s
claims for intentional interference with contractual relations, finding that Great American’s
insistence on its contractual rights with Brown Construction was legally justified even if it resulted
in the termination of SoCon’s subcontract. Jd. at 98, 450 S.E.2d at 603. The court of appeals
affirmed summary judgment and held that a claim against a defendant for intentional interference
with contractual relations cannot be maintained wheﬁ the defendant is exercising an absolute right,
equal or superior to the plaintiff’s right. Id at 100-01, 450 S.E.2d at 605. Iﬁ doing so, the court

rejected SoCon’s argument that summary judgment was improper because there was a factual issue
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based on the purported improper means by Which Great American chose to act in enforcihg its
rights under its contract with Brown Construction. .Id. at 101, 450 S.E.2d at 605. According to
the court, that argument failed because “SoCon was not a party to tflat contract and had no
contractual right to require good faith and fair dealing by Great American. Therefore, any inquiry
into the manner or uniformity with which Great American chose to enforce its contract with Brown
is irrelevant.” /d. |

S. Contracting dictates that, »Yasbchik, should have been graﬁted directed verdict or INOV
on Top of the Bay’s claim for intentional interference with contractual relationship. Yaschik’s
alleged interference with contractual relationship arises from its exercise of its own rights under a
separate contract to which Top of fl}1e Bay was not a party; just as Great American’s alleged
interference arose from its insistence of its ri ghts under a contract to which SoCon was not a party.
Also, just as Great American’s contract with the prime contractor for the entire construction project
was superior to thé prime contractor’s subcontract with SoCon, the master lease governing the
lease is similarly superior to the subleése for a portion of the building held by Top of the Bay. And
similar to th¢ arguments méde by SoCon, the argument advanced by Top of the Bay in this case
attaqks the alleged manner of Yaschik’s enforcement of its rights under the master lease, which is
irrelevant under S, Contrc'zcting. ‘Therefore, the trial court should have rejected Top of the Bay’s
intentional interference with contractual relations claim against Yaschik just as the court rejected
SoCon’s claim in S. Contracting.

Furthermore, the evidence and testimony at’ trial only buttresses the fact that Yaschik was
justified in its actions and was pursuing .its rights under the master lease. Tom Erviﬂ, president of
Yaschik, testified that he terminated ‘;he master lease pursuant to paragraph 20 because the building

was totally destroyed by fire:
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A. [The termination letter] says the building is a total loss and the lease is
terminated. That’s what it says.

Q. Under paragraph 20?
A. Yes, sir. |
(Trial Tr. Vol: I, p 523, 11. 18-21.) In addition, when he was asked at trial how he decided the
building was totally destroyed, Mr. Er\}in stated: |
I met with the engineers that were working on the project. I talked with the

construction people that were on the project. I talked to a number of people
to come to that conclusion. It was not an easily made decision.

(Trial Tr. .Vol. L, p. 471,11 17-21); (See Ialso Trial Tr. Vol. 11, pp. 352-56.) Kelley Tant, the owner
of Top of the Bay, also testified at trial that she submitted an affidavit to the Department of
Revenue on Sebtember 26,2013, (Trial Ex., Yaschik 26), regarding Top of the Bay’s liquor license
stating, “there was a fire that totally'destroyed the building at 213 East Bay.” (Trial Tr. Vol. I, p
841, 11. 16-17.) As such, the evidence at trial only supports the conclusion that Yaschik believed
the building was totally destroyed and was justifiably pursuing its rights under the master lease.
The fact that the jury ultimately Conc‘luded that the property was not ;[otally destroyed by
fire does not alter this conclusion. On this point, the case of Toys “R” Us v. NBD Trust Co., 904
F.2d 1172 (7th Cir. 1990), is instructive. In that' case, the lease between the landlord and the tenant
,provided that the tenant could sublease the premises, subject to the landlord’s consent, which could
not be unreasonably withheld. /d. at 1176. The landlord refused the tenant’s request to sublease
the premises, and the tenant sued for breach of contracf and interference with its contract to
sublease the premises, Id. at 1175. The,eourt ruled that the trial court properly granted summary
judgment on the tenant’s interference claim because the landlord was legally justified in refusing

to consent to the sublease because it was acting to protect its interest as the owner of the premises.

Id at 1178. Significantly, though, the court ruled that the issue of whether the landlord breached
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the contract by unreasonably withholding consent was a jury issue. Id. at 1177-78. Thus,
acco_rding to the court, the landlord’s reliance on debafable language in the lease /to'withhold
consent was reasonable and could not form the basis of an interference claim even if such reliance
could constitute a breach of contract. /d. at 1178.

Like the landlord in Toys “R” Us, Yaschik mefely invoked a provision of the master lease
that resulted in .alleged interfcre‘ncé with a sublease agreement. The trial ‘coiirt’sAruling that the
provision in question — Section 20 — was ambiguous and that there was a jury issue of whether that
provision was bréached dictates that Yaschik’s termination of the master lease was not per se
unfeasonabl;:. Even if Yaschik mistakénly concluded the building was “totally destroyed,” it was

' legally justified in doing so. Thefefore,‘there was no evidence to support the necessary element
that Yaschik lackgd justification in terminating the master lease.

To avoid this result, Top (Sf the Bay presented evidence which they claim shows that
Yaschik was motivated by a prospective deal to sell 213 East Bay Streetito East Bay Company in -
an attempt to show an improper purpose by Yaschik. According to Top of the Bay, the prerrlliSes
was more valuable free and clear of the Mas£er Lease and the subleases, and Yéschik took actions
to terminate thQse leases to maximize its profits from the sale of the building to East Bay Company.
Yaschik disputed these arguments. But even when this evidence is construed in a light most
favorable to Top of the Bay, ‘Yascvhik’s actions would be justified based on its e;:onomic interest
in the building and master lease. |

Judicial decisions from across the country recognize that a landlord has a sufficient interest
to interfere with a sublease or a prospective or actual lease assignment. These cases hold ’that
“wher_é there is-a direct ﬁnéncial interest in a contract, the essential question in determining-if

interference is justified is whether the person’s conduct is motivated by a desire to protect his
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economic interest, or whether it is motivated by spite, malice, or some other improper objective.”
" Bendix Corp. v. Adams, 610 P.2d 2‘4, 31.(Ak 1580). Thus, even Where a landlord inter_feres with
a sublease or potential sublease or assignrhent for his own economic gain, such interference is
~ justified based on the landlérd’s'desire to proteét_ his econc}mic interest. See, e.g., :Bergfeld v. Stork,
7 11l.App.3d 486, 288 N.E.2d 15 (Ill. Ct. App. 1972) (landlord’s interference with lease assignment
to obtain higher rent from another fenént ‘;was not inconsistent with a good faiéh purposé, since he
was the owner of the property”); Ran Corp. v. Hudesman, 823 P.2d 646, 649-50 (Ak 1991) (stating
that 'léndlord’s termination of leésré based on knéwledge of a more profitable use of property
justiﬁed landlord’s interference with tenant’s separate contract to assign-the lease).  Therefore,
even if Yaéchik terminatéd the masterb lease to maximize its return on the sale of the premises, its
termination was legally justified. |
| To avoid this result on Yaschik’s motion for JN OV, the trial court stated that there was
evidence suggesting that Yaschik acted in bad faith in determining that the premises were totally
destroyed, which would support the jury;s verdict and the ﬁnding that Yaschik lacked justification
in terminating the master lease. | Assumi'rig that this accurate, there is no evidg:nce, though, that
Yaschik’s decision was motivated by anything other than its own economic interest. The mere fact
that Yaschik’s economic i’nteresfs and Top of the Bay’s economic interests were not aligned cannot
convert a legitimate business décisioﬁ into an intentioﬁal tort. Thus, Yaschik was entitled to
-~ directed verdict and JN OV on Top of the Bay’s claim of intentional interference with contractual
relationship.

I. The jury’s punitive damages award was improper and contrary to law.

A. Standard of Review -

“In any civil action where punitive damages are claimed, the plaintiff has the burden of

proving such damages by clear and convincing evidence.” S.C. Code Ann. § 15-33-135. “The
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trial judge has considerable di§cretion regarding the amount of damages both actual or punitivé
awarded.” Kuznz'k\v. Bees Ferry Assocs., 342 S.C. 579, 611, 538 S.E.2d 15, 32 (Ct. App. 2000).
Because of this discretion, the apﬁéllate court’s reyiew on appeal “is limited to the correction of
errors of law.” Id.

B. Top of the Bay failed to present clear and convincing evidence that Yaschik’s
conduct was willful, wanton, or in reckless disregard of its rights.

The jury awarded Top of T.h.e Bay. $1.00 in nominéll damages and $133,333.33 in punitive
damages. (Vérdic-t Form). Yet, the punitive darﬁages award was not proven by clear and
corivincin”g evidence and it was grossly,'excessive, contrary to law, and violated Yaschik’s due
pfocess rights. Yaschik is entitled to a new trial, or, in the alternative, a reduction of the award of
punitive damages. | | |

The award of punitive damages was improper because there was no evidence that
Yaschik’s actions were willful, intentional, or with reckless disregard of Top of the Bay’s rights. ’
“In order to recover punitive darﬁages, the plaihtiff must present clear and con\(incing'evidence
rthat the defendant’s conduct was willful, wanton, or in reckleés dis.regard of the plaintiff’s rights.”
Cody P. v. Bank of Am., N.A4., 395 S.C. 611, 625, 720 S.E.2d 473, 480 (Ct. App. 2011); see S.C.
Code Ann. § 15-33-135 (“In any civil action where punitive damages are claimed, the plaintiff has
the burden of proving such damages by clear and convincing evidence”); Austin vj Specialty

Transp. Servs., 358 S.C. 298, 313, 594 S.E.2d 867, 875 (Ct. App. 2004) (“On the issue .ofpunitive
damages, the highest burden of probf known to the civil law is applicable.”). Further, “[t}he test
by which a tort is to be characterized as reckless, willful or wanton is whether it has been
committed in such a manner or under such circumstar&ces that a person of ordinary reason or
prudence would then havé beeﬁ conscious of it as r;ln invasjon of the plaintift’s rights.” Cody P.,

395 S.C. at 625, 720 S.E.2d at 480 (quotation omitted). In sum, “[i]t is this present consciousness
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of wrongdoing that justifies the assessment of punitive damages égainst the tort-feésor R (7 &
(citation omitted). |

The evidence at trial showed that Mr. Ervin did not,have a present consciousness of
wrongdoing. when he declared the bui’lding totally destroyed. Rather, Mr. Ervin was acting
pursuant to a contractual right and on the recomﬁéndatioﬁ of engineers, contractors, and insurance
prdfessionals. Mr. Ervin believed the bu'ilding to be totally destroyed and that it was impossible |
to repair what was left of the structure. Mr. Ervin testified as follows with regard to declaring the
building totally destroyed:

Q. Was ita personai decision to declare this buildihg totally destroyed
or was it a business decision?

A. It was a business decision.

Q. Will you please tell this jury exactly what you based that business
decision on when you sent the letter on September the 11, 2013.

A. Well, I considered it a total loss. We lost complete use of the
building, and for an economic reconstruction to occur, there had to
.be a total rebuild, and that's where I thought we were.

(Trial Tr. Vol. II, p. 494,11. 3-12.)

Furthermore, all parties.,testiﬁed that fhey did \not believe that Yaschik waé trying to defraud
or harm anyone. For examplé, when FLP’s president, Mike Quillen, was asked at trial if he thought
Mr. Ervin was trying to defraud him, Mr. Quillen stated, “I wou'lczin’t use the word defraud . . . As
I testified earlier, what Tom chose to do -- and it was a business decision.” (Trial Tr. Vol. II, p.
265, 1. 23-p. 264, 1. 6.) Similarly, Sdueeie’s pre‘éident, Clint Gaskins, testified as follows when :
asked if he thought Mr. Ervin ever tried to d.eceive Squeeze:

Q. Mr. Gaskins, you don’t think Tom Ervin or anybody associated with
Yaschik Developn}‘ent ever deceived Sea Island Food Group, do
you?

A. To my knowledge, prior to that letter, no.
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Q.‘ You don’t think you were misled by Tom Ervin prior to September
11,2013, do you?

A. It would be kind of hard to be misled when we haven’t had any
conversations to that point.

(Trial Tr. Vol. 1, p. 412, 11. 5-12.) Additionally, Kelly Tant, the owner of Top of the Bay, submitted
an affidavit declaring the building had been totally destroyed. »(Triel Ex., Yaschik26.) Thus,
evidence and trial testimony demonstrate that Top of the Bay failed to meet the clear and
conyincing burden of proof necessary to j‘ustify punitive damages. As such, the award of punitive
damages should be reversed. |

C. Top of the Bay’s award of punitive damages violates Yaschik’s due process
rights.

When a party challeﬁges the constitutionélity of the amount of punitive damages, the court
is “required to determine whether the award of punitive damages . . . is consistent with due
process.” Hollis v. Stonington Dev., LLC,394 S.C. 383,396,714 S.E.2d 904, 911 (Ct. App. 2011).
Such a determination requires the court to determine whether the award was reasonable in light of
the following guideposts:

(1) the degree of reprehensibilit)? of the defendant’s misconduct; (2) the

disparity between the actual and potential harm suffered by the plaintiff and

the amount of the punitive damages award; and (3) the difference between

the punitive damages awarded by the jury and the civil penalties authorlzed

or imposed in comparable cases.
Id.  Applying these factors to the facts of this case demonstrates that the jury’s award was
unreasonable and not consistent with due process.
i. Reprehensibility

“The most important indicium of the reasonableness of a punitive damages award is the

degree of reprehensibility of the defendant’s conduct.” State Farm Mut. Auto. Ins. Co. v. Campbell,
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538 U.S. 408, 419 (2003) (citations omitted). In determining the degree of reprehensibility, the
court is required to anéllyze whether: ﬁ

¢

(1) the harm (;aﬁsed was physical as opposed to econorlnic; (ii) the tortious

conduct evinced an indifference to or a reckless disregard for the health or

safety of others; (iii) the target of the conduct had financial vulnerability; (iv)

the conduct involved repeated actions or was an isolated incident; and (v) the

harm was the result}of intentional malice, trickery, or deceit, rather than mere /

accident. '
Hollis, 394 S.C. at 396, 714 S.E.2d at 911; see also BMW of North America, Inc. v. Gore, 517 U.S.
559, 576 (1996). Notably, “[t]ﬁe existence of any one of thése factors weighing iﬁ favor of a
plaintiff may not be sufficient to sustain a punitive damages award; and the absence of all of them
| renders any award suspect;” Duncan v. Ford Motor Co.,.385 S.C. 119, 143, 682 S.E.2d 877, 889
(Ct. App. 2009) (citation omitted).

The first factor favors Yaschik as the jury found that its actions did not cause any actual
injury to Tép of the Bay. To the extent that any injury resulted, it was purely economic. Top' of
the Bay never alleged any pﬁysfcal harm from Ylischik’s actions, and the only damages sought by
Top of the Bay wer'e alleged lost profits. (Top of the Bay Cross-cl, § 71). Thus, even if Top of vthe
Bay could have proven any actual damages, those damages would weigh against reprehensibility.
See Mitchell v. Fortis Insi Co., 385 SC 570, 589, 686 S.E.2d 176, 186 (2009) (stating thét a
finding of only economic harm “typicaily weigh[s] against the reprehensibility”).

The second factor also weighs in favor of Yaschik. It was neither alleged nor proven at
trial that Yaéchik’s conduct evinced an indifference to or a reckle‘ss disregard for the health or
safety of others. South Carolina'law s%ates that “when evaluating the degreé of a defendant’s
reprehensiﬁility in a post-trial review of the awafd, the defendant’s reprehensibility is not enhanced

pursuant to this second consideration unless it involves the reckless disregard for the health or

safety of people.” Hollis, 394 S.C. at 398, 714 S.E.2d at 912. Yaschik’s conduct was not
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indifferent or reckless to the health or saf‘ety,of people. In fact, Yaschik’s decision to declare the
building totally '(iestroyed and co‘mpletely\rebuild it in compliance with modern building éodes
increasgd public safety. (Trial Tf. Vol. 11, p. 723, 1l. 4-21.) Therefore, this factor favors a lesser .
degree of reprehensibility. K |

With respect to the third factor, the trial court erred as a matter of law in its post-trial review
by making a conclusory finding that Top of the Bay was financially vulnerable. In denying
Yaschik’s post-ifial motions, the trial court held that the third factor weiéhed in favor of finding
reprehensibilify because: (1) Top of the Bay “was a small business bar owners whose livelihgpd
depended on the success of [ihe bar]”; (2) “the complainéd of conduct . . . directly impacted their
’ financial vulnerability”; and (3) Top of the Bay was financially vulnerable as ;1 result of its
relationship as subtenant and Yaschik as buildihg owner. (Order on Post Trial Mot., May 7, 2018,
| pp- ‘12-13). |
: This analysis contravenes well established case law regarding the financial vulnerability
prong. Top of the Bay was not financially vulnerabl;e purely as a result of being the subtenant of
Yaschik. See Clark v. Chrysler Corp., 436 F.3d 594, 604 (6th Cir. 2006) (providing purchaser of
a vehicle was not financially vulnerable simply because the car manufacturer has substantial
financial resb'urces). Rather, Top of the Bay and Yaschik existed in an owner-subtenant
relationship for years with no evidence of financial ;/ulnerability. Further, South Carolina case
law typically onl»y’ finds financial vulnerability for poor or ill individuals. See Cody P.,395S.C.
at 629, 720 S.E.2d at 483‘(holding that a fatherless special needs child was ﬁnanqially vulnerable);
Mitchell, 385 S.C. at 5-89, 686 S.E.2d at 186 (finding that an HIV positiv?teenagér was financially
vulnerable). Top of the Bay is a business and there was no evidence presented at trial that its

owners were poor or ill.
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Additionally,_Top of the Bay’s status as a small business owner is not evidence of financial
vulnerability. See Int’l Union ofOpéfatiﬁg Eng’rs, Local 150 v. Lowe Excavating Co.,225111. 2d
456, 472, 870 N.‘E.Zd 3(\)\3, 314 (2006) (“[the] fact that [defendant] is a “small business’ does not, |
by itself, prove financial vulnerability”). fest'imony and evidence admitted at trial showed that
Kelley Tant, Top of the Bay’s owner, madé $118,000.00 in 2011, (Trial Tr. Vol. I, p. 706, 1. 19-p.
707, 1. 16), and $196,771.86 in __2012. (Triai Tr. Vol. I, p. 793, 1. 17-19.) As such, although Top -
of the Bay was technically a small busiﬁess’,"its owner earned significant income and was not
financially vulnerable. See Wallace v. Polu‘los, 861 F.Supp.2d 587, 605 (D. Md. 2012) (“Plaintiffs
here also ‘were not ﬁnanciélly vulnerable, as [piaintiff] earns a sighiﬁcant annual salary...”).

| Even éssuming arg‘uvendo that .Top of the Bay was financially vulnerable, the third factor
stlill does not support a finding of reprehensibility. Case law throughout the country provides that
the financial Vulnera}bility of a plaintiff only “play[s] an important role in cases where the
defendant tafgeted a plaintiff’s financial vulnerability.” Quest Servs. Corp. v. Blood, 252 P.3d
1071, 1096 (Colo. 2011); Kemp v. AT&T, 393 F.3d i354, 1363 (11th Cir. 2004) (finding that
- AT&T’s fraudulent conduct targeted cg_stomers who were “unsophisticated and economicall}y
vulnerable;’); Dziadek v. Charter Oak Fire Ins. Co., 213 F.Supp.3d 1150, 1171 (D.S.D. 2016)
(providing the third prong weighs in favof of repreﬁensibility when the defendant has knowledge
of the pléintiff’ s financial vulnerability when taking the underlying actions). Here, Top of the Bay
presented no évidence that its financial vulnérability, if any, played a role in Yaschik’s decision to
terminate the master l'éase.

As to.the fourth consideration, the trial court misapplied the facts in determining that
Yaschik’s negotiations with East Bay Corripany constitutéd repeatéd conduct. The trial court

stated the reason the fourth prong favored Top of the Bay was because “the evidence indicated the

t
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negotiations with [East Bay Company] occurred over a period of months.” (Order on Post Trial
Mot., May 7, 2018, p. 13.) However, Yaschik’s negotiations with East Bay Company was not the
conduct that supported Top of the Bay’s intentional interference claim. Rather, it was Yaschik’s
termination of the master lease, a one-time occurrence, that gave rise to liability. Additionally, no
evidence was pre-sented at trial shoWing that Yaschik engaged in siﬁilar contractual interference -
with subtenants for other properties. Thus, the fourth prong favors Yaschik.

Finally, as to the fifth consideration, any harm suffered by Top of the Bay was not the result
of intentional malice, trickery, or deceit. In Hollis, the court of appeals held that the fifth factor
weighed in favor or reprehensibility because the defendant “made repeated promises to the
[plaintiffs] that it would fix the problems caused by its development, but failed to take any
meaningful steps to fulfill those promises.” Hollis, 394 S.C. at 399, 714 S.E.2d at 912. The court
gave a specific example of the deceitful conduct, by which the defendant promised a conservation
easement consisting of a fifty-foot buffer of trees, but then clear cut the trees to receive a
$1,000,000 tax deduction. /d.

In this case, no evidence was produced at trial that Yaschik intended malice towards Top
of the Bay or ever attemp‘_[ed.to deceive or hafm them. The evidence actually showed that Mr.
Ervin demanded that the subtenants be provided for in any potential sale of the property. (Trial Tr.
Vol. I, p. 409, 1. 6-p. 411, 1. 10; Trial Ex., FLP 93; Trial Ex., Squeeze 20.) Furthermore, Yaschik’s
action were in no way deceitful when compared to those of the defendant in Hollis. Mr. Ervin was
upfront from the start with Mr. Quillen telling him that Yaschik was in talks with Hilton Smith to
sell the property. (Trial Tr. Vol. f, p. 640, 11. 10-24). Even Mr. Quillen was in talks to purchase
the property from Yaschik at one point. (Trial Tr. Vol. I, p. 640, 1. 25-p. 641, 1. 9.) Moreover, the

jury declined to rule that Yaschik committed a fraudulent act when it ruled in favor of Yaschik on
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FLP’s breach of contract accompanied by a fraudulent a;:t claim. (Verdict Form, p. 2.) Thus, the
fifth factor weighs in favor of Yaschik since there was no evidence of intentional malice, triékery,
or deceit. \ |
Ultimately, the reprehensibility factors are lacking, and their absence “renders any award
suspect.” See Duncan, 385 S.C. at 143, 682 S.E.2d at 889 (citation omitfed). Accordingly,
Yaschik’s conduct was not sufficiently reprehensible to support the punitive damages awarded and

the award should be reduced.

ii. Dlsparlty between actual or potential harm and the punitive damages
award

The secon(i‘ guidepost the court fnust examine in determining whether the punitive damages
award violates due process is the disparity between the actual or potentlal harm and the punitive
damages award. Hollis, 394 S.C. at 396, 714 S.E.2d at 911. The South Carolina Supreme Court
has previously stated that, when determmmg the reasonableness of a particular ratio of actual or
potential harrh to a pur;itive damages award, é court may coﬁsider: “the likelihood that the award
will deter the defendant from like conduét; whether the award is reasonably related to the harm
likely to result from éuch conduct; and the defendant’s ability to pay.” Id. at 399, 714 S.E.2d at
912 (quotiﬁg Mitchell, 385 S.C. at 588, 686 S.E.2d at 185). It should be noted, however, that “a
court may not rely upon these considerations to justify an otherwise excessive punitive damages
award.” Mitchell, 385 S.C. at 588, 686 S.E.2d at 185.

As to the first consideration, deterrencé, Yaschik was the biggest loser ﬁnancially from the
fire out of all.the parties involved in this lawsuit. Yaschik lost five to six years of income from
the building, must pay the damageé awards and legal expenses from the lawsuit, and also is
responsible for paying to reconstruct the building after it was demolished. This multi-million

" dollar loés more than suffices as punishment without additional punitive damages being added. In
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addition, té the extent punifixfc damages are intended to punish Yaschik, Yaschik is owned be a
charitable foundation, and no.‘ one at Yaschik gains personally from any profits it makes. (Trial Tr.
Vol. I, pp. 616-617.) Punifive damages in excess of any actual damages suffered by Top of the
Bay only function to reduce the money going to charity.

The second consideration is “whether the award is reasonably related to the harm likely to
result fr;)m such'conduc\t.” Mitc},zell, 385 S.C_. at 588,686 S.E.2d af 185. Notably, the United States
Supreme Court “has consistently pointed out that a reasonable relationship between punitive and
actual damages must exist.” ‘Duncan, 385 S.C. at 145, 682 S..E.2d at 890. Further, the Court has
stated “in practice few awardé exceeding a single—digit ratio between puniti‘ve and corﬁpehsatory
damages will satisfy due p;ocess.” Id. (citing State Farm, 538 U.S. at 425). “In the end, a general
concern of reasonableness drives [the] inquiry.” Id. at 146, 682 S.E.2d at 891.

The ratio of punitive darriages the jury awarded to Top of the Bay was 133,333.33 to 1.
Such a ratio far exceeds any ratio that a court in this state has ever awarded, or upheld.. By way of.
comparison, in a case involving a ratio of 127 to 1, the South Carolina Supreme Court stated that
“such a sizable disparity between punitive and compensatory damages establishes a presumption
that the punitive damages award is aﬁ unconsﬁtutional depri;/ation of property.” Atkinson v. Orkin
Exterminating Co., 361 S.C. 156, 170, 604 S.E. 2d 385, 392 (2004).

Fmally, w1th regard to the third consideration, although Yaschik has the ability to pay the
punitive damages, it is important to note “that trial courts must be careful about considering the
net worth of the defendant.” Mitchell, 385 S.C. at 588, 686 S.E.2d at 185 n. 8. Specifically,
“[w]ealth cannot justify an otherwise unconstitutional punitive damages award. While the ability

to pay remains relevant to the post-judgment due process review, a punitive damages award should

never be based solely on a percentage of the defendant’s net worth.” /d.

i
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iil. Compdfative penalty awards

The third guidepqst is “the difference between the punitive damages awarded by the jury
and the civil penalties authorized or imposed in comparable cases.” Hollis, 394 S.C. at)402, 714
S.E'.2vd at 914. There are no authorized civil penalties applicable to this situation, however, there
are flve reported opinions in South Carolina in which punitive damages were upheld for tortious
interference with contractual relations. See Vortex Sports, 378 S.C. at 203, 662 S.E.2d at 448
(finding a 4.4 to 1 ratio was proper); Collins Entm’t Corp. v. Coats & Coats Rental Amusement,
355 S.C. 125, 144, 584 S.E.2d 120, 130 (Ct. App. 2003) (finding a 9.9 to 1 ratio was proper);
Kinard v. Crosby, 315 SC 237, 433 S.E.2d 835 (1993) (ﬁﬁding a 4.8 to 1 ratio was proper);
Collins v. Terry, 303 S.C. 358,400 S.E.2d 783 (Ct. App. 1991) (finding a 6 to 1 ratio was proper);
Todd v. S. C. Farm ‘Bu_re'au' Mut. Ins. Co., 287 S.C. 190, | 193, 336 S.E.2d 472, 474 (1985)
(reinstating a 1.5 to 1 ratio of punitive damages). Notably, the highest ratio found not to be
excessive for a combarable cause of action in South Carolina is 9.9 to 1. Top of the Bay’s ratio
far exceeds the previous high at 133,333.33 to 1 and is an obvious outlier.

In sum, Yaschik’s conduct was not sufficiently reprehensible for punitive damages to be
awarded, especially when considering the jury found that Yaschik did not have a fraudulent intent
when it declared the master lease was terminated. (Verdict Fdrm, p 2). There is also a significant
level of disparity between the actual and potential harm suffered by Top of the.]‘3ay apd the amount -
of punitive damages awarded by the jury. Further, the jufy’s award of punitive damages is not in
accord with those awarded in comparable cases. As such, the punitive démages awarded by the

jury were unconstitutional, and Yaschik is entitled to a new trial, or, in the alternative, a reduction

of the award of punitive damages.
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CONCLUSION
For the foregoing reasons, Yaschik requests that the Court reverse and remand the case to

the trial court for further proceedings.
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