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7.

o The Master in- Eqmty dldn terr 1n ﬁndlng the expert CPA credlble

STATEMENT OF THE ISSUES ON APPEAL

B _ Appellants d1d not ttmely ﬁle their Appeal and do not present sufﬁcrent Due Process concerns '
o for any except10n T . U :

Appellants WalVCd abandoned are estopped or are precluded under preservat10n -of- error
pnnc1ples and tradmonal not10ns of Jud1c1al economy from askmg for an appomtment of an o T
.expert B : _ T

o Appellants have Watved any cha]lenge to the Courts order sanchomng them for farhng tof o
- comply with the drscovery order and the Court’s sustarmng the ob]ect10ns to enterlng the
: expense ev1dence and may not cla1m the expenses now. ERATE - a

S The Master rn Eqmty was correct n awardlng A&E pre]udgment mterest

;_'Appellants have warved any pre]udgrnent interest challenge related to the alleged delay.
 between'the ﬁnal day of trial and the Master -In- Eqmty s Order.. :

- Both the Master -1n- Eqmty and the expert CPA approprlately determmed the pertlnent t1me . B
, perlods and the: appropnate entr1es n those urne perlods for whrch th15 ht1gaUOn related. - *

' The Masterm Eqmty was correct 1n drsallowmg any expenses relatrng to Appellants. '
. attempted fraud.on the Court : .

y Appellants were on notice of. ]o1nt and several hablllty such that any pleadmgs attack 1s'.'
. unsuccessful ' ‘ : . , -

.-P1erc1ng the corporate ve1l amalgamaﬂon and similar eqmtable doctrmes were . tr1ed by‘
v consent and/ ot the Lower Court granted A&E’s mot10n to amend ' ‘

vAppellants were appropnately amalgamated
_.-Ms Vereen 1s stall responsrble for the ]udgement under a p1erc1ng the ve1l theory

; Appellants are ]omtly and—severally hable because they partjc1pated ina consp1racy to. harm-"
o A&E ' : :

There is not a spec1al damages issue because there is 1o poss1b1hty of anyone double paymg

“for the same act.

.Thrs Court should overrule the ;‘special damages rulevto the extent it Vﬁnds'that it bars. any .
*.part of A&E’s claim for the reasons stated in Chref ]ustrce Plelcones drssent m A//eom, Inc. v .
'_Sm//,418SC 24 791 SE2d 140 (2016) - . S ’

If the Court Is not 1ncl1ned to: award ]omt and several damages and/ or overrule the ‘special o
'_.damages rule A&E may sull recover 1ts expert accounung fees agamst all Appellants .. ’

‘Appellaats have vvaved any u'rcl an- hands argurn ent by fallmg to plead it belov/

Swilc




CE .‘ ,. 18 : Appellants have Wmved any clann related to Mr Srmth 'S 31de )obs

| 19 ;-‘._;fThe Master -inl- Eqmty s ﬁndmgs that Appellants falled to produce da.mages ‘related to Mr -

- Stnith’s. alleged acts. 1s unchallenged n Appellants ‘brief, is- law of the case,. and may not be S

f_:b"'__r:nsed to tlns Couxt

; Mr Srmth had clean hands and de not harm A&E

E that Appellants stole millions from the company and parttc1pated n paymg klckbacks It does :
o not bar lnrn from bnngmg any clzums o o

22 i »_App‘_ellants,.wawed gny.pnmtlve—damages argument as"‘ to.an}.rone‘aside £rotn,Mr. Vereen. . -

23 g Puhit'w_e damages ‘are' japprepriate. _

Vi

' 21 B "l"».‘South Carohna equ1ty unsprudence dldn t reqmre Mr. Smlth to stay at A&E When he learned ‘_ fv.f"-f -



STATEMENT OF THE CASE

| » Near the end of 2007 Elhs Smrth dehvered a handwntten letter to h.lS fnend Wayne Vereen

T (R p 917) He wrote “We have been fnends for many years and helped each other out any Way we - -

B “COUJd NOW we own a CO[ ]poranon together 7. EX 9 (RP 8405) A&E Constructors andt

‘ Consultants Inc is. that corporatlon Ex 8 (R p 8401) Mr Srmth was. the Presrdent Mr Vereen S

- the Secretary and Treasurer Ia’ (R p *) Mr Vereen slgned all checks on A&E s behalf (R p- 933)
B Mr Stmith’s: letter recounted that Mr. Vereen told hrm in December 2006 that “we had made
' 'no money and it cost too much to run a company hke ours.’ (R p 8405) Mr Smrth wrote that he d

vmvesngated and “learned Why [T]here Were substannal amounts of money channeled out of thrs

company for. payment[ ] not assocrated w1th . this company These were for your personal expenses SR

3 ,and non[ ]rerrnburs[able expenses] from compames that you control so they are - not [A&E’]
. respon51b1l1ty (Id at 8405 06) He prov1ded some ﬁgures to Mr Vereen recogmzrng that he was

o not an accountant. ? (Id at 8407) He Wrote that he “ ]ust Want[ed] What Is nghtfully [hls

‘ mennoned that a lawsult “could get Very costly ? (Id at 8406—07) Unfortunately, the two shareholders o

. couldn t resolve the matter mformally and M. Srmth ﬁled a denvauve act10n on. A&E’s behalf agalnst
V;’Appellants Compl (R p 417) | | | |
A&E alleged that Mr Vereen d1verted A&E’s assets to hrs famlly——erther dJrectly or through
- the entities that the famlly controlled Compl 1]1] 2—4 9, ll 12 (R Pp- 422—430) The Complalnt '
‘mcluded a consprracy clann and named the. enut:les and Ms. Vereen because they are famﬂy members k
'of Nr] Vereen or compames controlled by the Defendants Vereen who have consplred w1th and' ‘
'rece1ved beneﬁts from. the dlsbursements or Wrongful expendrtures made by Mr] Vereen ” Id 1[ 13
. (R p: 430) see a/ro . ﬂ 18 R. p 432) The Complarnt detalled over tthty unauthonzed transacnons -
:.mcludrng expenses A&E pald related to the Vereen famrly home and the Vereens use of a pnvate
alrplane I at'ﬂ 1 (R Pp. 425—430) ' B '

Appellants defended the case collectrvely, ﬁhng Jomt answers and mterrogatory responses

A&E never el‘ectedfstatutory' close CQrporat:ion s‘tatusL R L T



”'{_They denled that Mr Vereen controlled the recerpts and dlsbursements for A&E or that |

i . 'also demed every allegatmn related to the thrrty transacnons mennoned in the ComplaJnt Id ’]] 12 (R RS

i _f:f"agamst Mz Srmth and third- party defendants E. Snnth and Sons, Construction, LLc and EES'.‘»,:. Ee

R !Construchon Consulnng, Inc (R pp 442—445) Arthur Vereen Construcnon Company, Inc (“AVC”) B

| - also ﬁled a counterclaJm agamst Mr Srmth (R pp 445—47) Appellants d_ldn t plead any afﬁrmatrve B

o defenses

"":dlsbursernents made by Vereen Were not for the beneﬁt of A&E ? Answer T3 (R PP- 439——440) They;v"‘-,_;'" Gl

.',:.'p 441) Mr Vereen 1nd1v1dually and on behalf of A&E and 29th Place Developers Inc ﬁled clalmsi‘;" g

]udge Hyman referred the action to the Honorable Cyntlna Graharn Howe Master in, Equ1ty R

(R P- 9) A&E served mterrogatones on Appellants and they answered them collectlvely Ex. 28 .

“Interrog. Resp.”. (R p- 12306). They adrmtted that Mr. Vereen slgned and/ or authonzed all checks L

o payable from [A&E’ J checklng account.” 4. 23 (R. p-12331). But. they swore that they never took

: a check due A&E and endorsed cashed [or] deposrted” into anywhere other than A&E s checkmg-~ L o

o account. Id ]] 24. (R p 12335) They sa1d that they hadr? t1dent1f1ed a tr1al expert but that accountants o SR

- .’Rlchard Crumpler Burt Huggrns Susan Brady, or Bart Bme (1f called) may be quahﬁed as expert'

V‘w1tnesses ” Id ]] 3 (R P- 12309) Appellants swore that the “full account1ng now. bemg performed”“ .

" :fwould prove that the dJsbursements or transactlons 1denuﬁed by A&E were altogether appropr1ate '

-Id at ]]1] 10 11 (R pp 12312—12314) Elsewhere they indicated that “[p]roof of thls wrll be ﬂlustrated ‘

o through testlrnony by [accountants] at Srmth Sapp,” that those accountants Were aware of all of A&E’

- payments and that they were-aware of A&E’s serv1ces for the Vereens enutles 1d. ][ 12, 24a . S,k A
R Pp. 1231412315, 12336—12337) | : o
: >_ The Master—rn Eqmty held a pretnal hearmg At that hearmg, Appellants told the Court that

“they ha[d] elected not to have an accountmg or other expert n tlns case . ..” Oct 2010 Order (R _

. p- 13) Respondents “begged [Appellants] to get an accountant to go through the records but the a

| :\/Iaster—m Eqmty told Respondents that “I cannot make [Appellants] get an accountant 7 (R p 3178

72 M Smith did not “compet[] against” A&E. Br. 1 SC R APP P 208(b)<1>(c) We cite to

g Apoellanfs bnef as “Br




lines 7- 8) Appellants “stated emphaﬂcally that no: accountant 'was needed because the ewdence was |

srmply a matter of adeng and subtractrng, and certarnly, rocket sc1ence Was not mvolved 7 Apnl 25 ,

L ::w_:"2016 Order (R p 67) May 2015 Tr (R P 24 hnes 9 16) The Court held that “[]t is not 1 in the "

s "_'prov1nce of thls Court to reqmre the Defendants to obtarn expert accountmg ' wrtnesses as the .

_CPAs for the Defendants Were present ' and the Defendants ClJCl not desrre to use them n the'

tnal of thrs case:’”’ (R p 14) The Court let them try the case the way, they Wanted and precluded from

'lusmg an account1ng expert 2 Oct 2010 Order [R. pp 13 14) At that same heanng, the Master-in-

: _ .A quulty found that Appellants hadnt responded to requests for producnon and set an absolute due

. date. She ruled that Appellants must “present ev1dence of the actual mnvoice or brll for setvices ot
: labor rendered and the cancelled check for payment made pursuant to. such mvoice.” Id. (R p- 1»5)
that rnformatmn was not tnnely dellvered 1t couldn t be presented at tnal 1d. (R P- 16)

The case Was ttled Appellants con51stently referred to themselves as the ‘Vereen Entmes

o (R p 23) Ms Brady, a hcensed CPA tesnfied as an expert on A&E’s behalf. Ms. Srsson ‘the Vereens’ |

- daughter acted as Mr. Vereen s! accountant” dunng the case. May 11, 2015 Tr. (R. p. 3227 lines 24-

- ‘-25) By the tnal s end most of Appellants clalms were dlsmrssed on motions for dJrected verdtct :

‘ ; ‘The Master n: Equlty asked the part1es to send a. post trial memorandum May 11 2015 Tr (R p

: 3195, hnes 10 25) Appellants never sent a memo A&E did. AKE asked the Court to prerce the'

g ‘corporate Verl ﬁnd that Appellants were. all the alter egos of each other and apply the amalgamanon
| , doctnne (R pp 12541—42) Appellants dldn t take Issue with that unul years later

On March 23 2015 the Court 1ssued its’ order (the “Order”) ﬁndrng that Appellants failed to.

-' V_‘_.","-Vmeet therr burden on any rema_mrng clalms (R pp- 23, 33 33). The Court ruled n A&E’s favor

'.recogmzrng that it “estabhshed that Defendants consprred to-convert [A&E’ ] assets to therr own use.

R "wrth the 1ntent to defraud ? (R pp 24 49) The Court credlted A&E’s expert Ms Susan Brady, and

s '~"’vrecognlzed that her accountlng task Was comphcated by Mr] Vereen 's almost complete failure to

malntarn separate accountrng records for [A&E] and the Varlous Vereen Ennnes and his consrstent

"' commrnghng of the ennnes mcome and expenses wrthout documentanon " (R. 'p» 24) ‘The Court' -

dldn t beheve Appellants defense that they pu it more money n than they tOOK out.” (R pp 36 38)




L ,lInstead the Court found that When confronted \mth proof of the mrsconduct the[y] refused to accept . - o

.'._"the responslbﬂrty and engaged in: a four week tnal where the proof of mlsconduct was all but-};zb'-j’;‘»-: e

-1 ;_absolute (R p 56) The Court also sustamed ob}ectlons to. Appellants faJlure to comply w1th the-;f."". -

;.-'-;;AChScoverY order and drsallowed thelr clarms for remeursement (R PP 45——46) Independentl}’, the. R

‘ :_:‘ 'Court dlscredlted the claJms altogether ﬁndlng that Mr Vereen regularly sought relmbursement for S

B expenses ‘he pard on the Companys behalf whlch Were documented A and were rmmedrately"'.,‘»z"."- e

: rermbursed 7 (R pp: 30—31)
Fmally, the Master in- Eqmty found that Appellants attempted to comrmt a. fraud onr the Court_,

' by submltung claJms for relmbursement for money pard from Park Place to A&E after 2007. (R pp B

: 48—49) The Court found that the attempted fraud resulted from Appellants start]ng a new company .'. o .

n 2008 Grand Strand Bullders puttlng all its recelvables into Park Place and then funnehng the -
money into A&E to pay themselves salanes to later clalm a credit in the ht1gatxon (Ia’ )
The Order and the: related Form 4 were ﬁled on March 24, 2015 AprJl 25 2016 Order (R p- o

- 68) The Court s law clerk scanned and e- malled those documents to. all counsel of record Id The

L v-Court found that Counsel malled a copy of those documents to Appellants on March 25 2015 On o

- March 24, 201 5 the Court 1ssued a nunc pro fune Order correctmg the amount of pre]udgment mterest o

: and addmg a name to the Form 4. Id At the end of the day, the Court found that Appellants ; |
: mlsappropnated over two rmllron dollars March 24 2015 Nztm Pro Tum Order (R p- 62). The Court -
- awarded A&E pre]udgment mterest and costs for Ms Brady s- expert work for a. total ]udgment of |
L’r'f.,'v$4226 3839004 | e ‘
On Aprll 6 2015 Appellants wrote a letter to the Master in- Equrty statmg thatl “I have not a b.

: '."been served w1th a complete copy of the Order . file d .on 3/24/2015 Page 37 of the Order 15"‘ -

_‘..mlssmg from the ﬁled copy served on me.. I request that you- send to me page 37 ot a complete-‘: R

copy of the Order at you.r conyenience so ) T can. take: steps to ﬁle a mouOn to recon51der 2 (R p S

. _12537> Counsel supphed her w1th Page 37 and she ﬁled a mot10n for reconsrderatton on Apnl 90 .

S 2015 That mot10n states that Appellants recerved a copy of the nune pm z‘unc order on’ March 30 2015

o _.<Rp 79).




The Master 1n Equrty held a hearrng on Appellants motlon and Counsel argued that 1t was

: ‘unumely May 11 : 2015 Tr (R p 31 83 hnes 9 14). At that hearmg, Appellants tr1ed to argue that'_ L

L ‘_‘ . p1ercmg was mappropnate due to: alleged pleadmg defects Id (R p 3170; hnes 19 23) In response 3

i ..Respondents argued that the dlsregardlng [of] the corporate ent1t1es was dJscussed and hammered'. N

g 'f-_v_‘_through[out] th[ ] tnal big Ia’ (R p 3197 hnes 2 5). Respondents asked the Court to conform the o

'_:pleadlngs to the proof because Appellants always cons1dered thernselves as one.” Id. (R p 3197, o

- ‘hnes 7- ll) The Master n- Eqmty agreed ““f there s ever been a case of amalgamanon this is one”
' and found that those 1ssues were tned by consent 1d. (R p 3197, line 23—p 3199 hne 1) (lt was ‘

: :- certalnly tr1ed that Way ”) ‘ » |
: ‘ : The Court s Order on Appellants motion to recon51der fourd that Counsel von March 27,
- | .'2015 marled a copy of the nune pro z‘unc Order and Form 4 to Appellants. (R pp- 68—69). Accordlngly,"
'"-"»’Appellants mot10n to recons1der was untirnely Id The Master-in- Eqmty left for this Court.to decide -

j L»ithe nnpact (1f any) of the rmssrng page (R p 69) Consistent w1th its trial- by-consent rulrng, the Court

R ]ected Appellants pleadmgs attacks retamed the ]omt-and several )udgment and (by 1mpl1cat10n/ if

| f.jinecessary) granted A&E’s Rule 15 motlon (R pp 69— 70)

Appellants ﬁled the1r not1ce of appeal on May 19 2016 A&E moved to d15rmss the appeal on

: - AA 'nmehness grounds based on- both the e- maxl and tradmonal maJl rece1ved by Appellants (R. pp 208-

B ‘.-"l 1) Thls Court granted that monon relymg on the e- rnarls and re]ectmg Appellants argument thats '

L r ;:the not:lce Was defectlve because a page was rmssmg “Rule 59(6) SCRP and Rule 201 (b)(1),, SCACR. }

i ‘:do not requlre Appellants to recerve a copy of the underlyrng order but rather to merely recerve naz‘zce '

iR the order had been entered (R p- 73 at 2 . 1) But the Supreme Court granted certiorari in’ We//r- v '

Fago Ban/é NA 2 Fa//on Propen‘zes S C LLC so tlns case was held mn abeyance The Court rernstated

B -t the appeal after the Supreme Court ruled that e- mall nottce was effecnve prospecnvely, notmg that

]_othrng prevents the paIUes from argumg nrnehness m thelr brlefs ” (R p 76)
R STANDARD OF REVIEW

o j.'_"‘ ‘ACMaster mn- Equrty s ﬁnchng on the tlmehness of a Rule: 59 motlon is rev1ewed for abuse off_.‘ o

L - ,discreﬁon Green v G/een 465 S E. 7d 130 132 320 S C. 347 352 (Ct App. 1995)




A shareholder s denvatrve smt seekmg to. remedy the Wrongs wsrted on a corporatton is

: eqmtable in nature Pe/rej . Bamé ofGreer 270 S C. 691 695 244 S E 2d 315 317 (1978) The de. novo'“"- - o

) standard “does not reqmre an’ appe]late court to drsregard the ﬁndtngs below ” sz/éﬂgy v Wamn 544-

| S E 2d 620 344 S C 382 387 (2001) Appellate courts “afford{] 2 degree of deference to the tnal court_ - .

because it Was S in the best posrtlon to ]udge the Wltnesses credrblhty 2 d"u//zwm . Braz:/n Op No 27804

o at 2 (2018) “[ ] pellant[ ] [are] not reheved of [therr] burden of convmcrng the appellate court that- S

b ;the tnal ]udge comrmtted error n hrs ﬁndJngs 7 sz/emy, 344 S C at 387 88

A tnal courts award of pre udgment mterest is revrewed for abuse of drscrenon Hm‘om s

o C/yar/eﬂ‘on Ho/dmgr . Ma//on 673 S E 2d 448 458 381 S.C 417 (2009)

' “The quahﬁcanon of an expert W1tness and the adm1531b1hty of hrs or her opmron are matters

- Wrtlnn the sound d13crenon of the tr1al court and \Vlll not be drsturbed on appeal absent an abuse of -
that discretion’ and a showmg df pre udlce Pope v: Herzz‘age Commumlzer Im 395 S. C 404 423 717 - '.
»SE2d 765, 776 (Ct App. 2011) | o

R STATEMENT OF FACTS

) Ellrs Smrth is nota Vereen He wasn t a part of the entities that the Vereen farmly controlled '
. ('Park Place Propertxes of Myrtle Beach LLC Parkway Ofﬂces LLC ot AVC) Interrog Resp (R pp
: 12311 12, 12338) He doesn t have a blg house m Murrells Inlet a Cockaboose a vacation home in -

. the Bahamas ora Way W1th accountmg software \X/hlle Mr. Smrth dldn t have much in the way. of .

o lﬁnances he knew hOW to get the )ob done somethlng Mz, Vereen had trouble accomphshmg inthe .+ ..

early 20005 Smlth Tr. (R p-. 872 l1ne lS——p 873 hne 21) Workmg together seemed a good fit Mr -
- Srmth could “run the stuff in the ﬁeld and. [l\/Ir Vereen] could run the [busrness] m the ofﬁce ? Id R :
_“p 873, hnes 1-3). So m late 2003 Mr. Smrth and Mr Vereen created a’ constructton company named' -

‘A&E Art of Incorp, (R p 8401)

N Mz. Srmth drd not ]om the Vereen famlly When he created A&E W1th Mr Vereen But A&E. P

- was. Welcomed mto the Vereen ﬂock hke your grandmother Who }ust moved back after Wmnlng the. o

- ;lottery In Appellants rmnd A&E could Work for the famﬂy Wlthout a contract and ‘at cost” to bOOt

' lnterrog Resp (R PP-. 12319 12322) More often than not, A&E Would eat the cost. and never sead'



N ‘._::.f‘an 1nvo1ce for the expenses it pa1d on fannly ]obs Order (R pp 28—30)

v Sometxmes A&E let another member of the Vereen farmly co]lect the expenses 1t was owed » ”1.‘ 'Tk:;»-_ '

."?‘"Id (R pp 41 43) Off the books transfers gomg every whrch way were never tracked On that scoreﬁ;"-'; R

Mr Vereen testlfled h

: ]ust made an 1nvo1ce m- [hls] rmnd . (R p 536 hnes 21 23) Elsewheri he

:.""_:;‘v"tesuﬁed that he Wrote those numbers down on paper on- my desk ” (R p 3074) Of course he nevery_;

e '};produced that on the ﬂy, double secret set of books (R Pp- 3075) The undocumented mlmcompany‘.f’ o

g ", transactrons dldn t bother Appe]lants e long as the money, labor or matenals stayed in the1r hands ‘. 8
e Much of A&E s records were kept on the Peachtree accountrng software Srmth Tr (R p 922 =

- ."hnes 2- 8) Brady Tr (R P 739 hne 9——p 740, hne 24) IfA&E gota )ob 2 hew ledger would typrca]ly;f‘fﬂ';;

3 be created whrch generated a number (say 27 OOO) for that ]ob Vereen Tr (R p 2664) Brady Tr (R - e
e F-'VP 742 hne 1—P 743 hne 2) Employees could then use, Peachtree to code expenses dlsbursements - ST
. and dep051ts to that )ob ledger Brady Tr. (R p 740 hnes 6-24; P- 743 hnes 3 8 p 1278 hnes 2 23);‘ o :

o "iThe ledger tracked hard costs. (R p 741, hnes 15 25) If used appropnately, you can use Peachtree tol.L'-'f RN

3 N ;track A&E s’ dlsbursements and recelpts ona ob Id (R p 743 hnes 3- 18) The ledgers show the L

E_-‘,.‘dlchotomy famlly ]obs had large balances other ]obs den t.
‘ A&E had records supportmg non famlly ]obs Thatlmeant ]ob ledgers wntten contracts .
o ::::mvo1cmg, bﬂhng, and payment Snnth Tr (R p- 901, hne 8—p 903 hne 25) Customers had to show |
they could pay (malnly through construcnon loans) and were: mvomed d1rect1y or’ through draw SR

- ‘-"“.»‘_'i.'firequests sent to the1r lender Id Customers were: charged for eqmpment that A&E used Id (R p 960 S

hnes 8 18) Mr Vereen agreed (at least for non- famﬂy )obs)

- Q [I]f you ‘were buﬂdmg 23 houses for a third party, not your wﬂe not your B
e famlly, how often are you gomg to 1nv01ce them for this work that you dop Monthlyp
o A:Yes,sir. b : o : ‘ L
S 7.Q: And you are gomg to grve them an mvorce9 - .' .
L A:iYes LnTe A e ’ : S .
L Q A[nd] you gomg to expect payment or you are gomg to qu1t worklng, correctD o
A Yes Sit.. T . S e RPN

Mr Vereen Tr (R p 524, hne 19 R p 525, hne 3)

A&E s recordkeepmg aPPhed to Mr Srmth too From 2004 to. 2005 Mr Vereen and Mr "' - co




S ‘Srmth agreed that——m heu of rece1v1ng a salary—Mr Smrth would mvorce A&E through hrs oldl .
company EES for hrs ﬁme at $25 per hour and for the company s pro rata expenses spent on A&E’

busmess Srmth Tr (R p 878 llne 22—p 879 lme 16 p 884 hne 4—p 885 lme 24) Mr Vereen .

rev1ewed and approved the documentanon supporﬁng M. Smrth’s requests before he Wrote any' -

. check Srmth Tr: (R p 884 hne 11—p 885 hne 9) If M. Srmth drdnthave the documentanon he -

IR wouldntbe relmbursed Id (R p 883 hnes 15 21 p 886 hne 4—p 887 llne 14)

Invorcmg had to be done from EES (rn part) because that company s employees dldn { want . -

 to work for Mr Vereen and supphers drdn t want to open accounts for hrm Id (R. p 878 line 22—p -

S o 880 hne 4) But 1t was also farr—Mr Vereen knew that Mr Srmth had non A&E ]obs that he needed -

R }‘:to complete Id (R p 885 hnes 10- 24) Mr Vereen started to recerve a. $1 OOO weekly salary m]une o

‘ 2004 Mt Srmth den t receive a salary unul mld 2005 but he showed up da1ly at the ofﬁce as 500N 25 :

the jobs started d (R p 878 hnes 18- 21 p 881 hnesl 6)

Mr Vereen “told Smrth that [A&E] Would treat the famlly ]obs )ust like any other )ob andthe

'Company would be pard ov erhead and proﬁt ! Order (R p 20); Srmth Tr (R p 898 hnes 1- ll p-

931, l]nes 1-9). And that proﬁt was to be spht ﬁfty ﬁfty Mr Vereen Tr. (R P- 488 line. 7) That spht -

‘ meant nothmg if A&E was workrng for free for the Vereens And 1t meant nothmg 1f A&E was

' »I _nothmg more than a: secret subsldrary of the larger Vereen famlly enterprlse But 1t was..
L o THE VEREENS AND THEIR EXTENDED FAMILY

As the Secretary, Mr Vereen was the custodran of [A&E s] corporate records Ex 8 Bylaws ‘,

. ﬂ 7R p *) Mr Vereen was also A&E s Treasurer meamng he had control of the purse strlngs Id .

C. at'ys. Mr Vereen was the only person at A&E who ever s1gned a check Srmth Tr. (R p-- 933 ]mes |

| 12- 16) He “exclusrvely handled the Company s ﬁnances” Order (R p 19) Hls Treasurer role reqmred: '

hlm to keep ‘receive and grve rece1pts for moneys due and payable to [A&E] from any source

o whatsoever and dep051t all such moneys mA&E s account Ex 8 Bylaws atﬂ 8 (R p *)

Mr Vereen also fully owns AVC (R p 488 hne 15) AVC lost 1ts hcense to enter 1nto any

construcnon contracts after October 31 2003 (R p 488 hnes 18 21) Pl s Ex 8 \/Ir Vereen s letter .o

to h_rs msurer said AVC hain t entered a con tract or performed work sinee October 2002 or 2003. (R




f;, p 12289)

Mr Vereen and Ms Vereen own Park Place Propernes of Myrtle Beach LLC Mr Vereen Tr

w (R P 514 lme 22—p 515 lrne 4) Ms Vereen 1s the Presrdent and 95% owner Order (R p 19)

_jjj:lnterrog Resp (R pp 12311 12) She rece1ved a weekly check for around $l OOO from Park Placei '

that was combmed’ or commmgled” wﬁh Mr Vereen 5 salary Ms Vereen Dep (R P '12372, lme S

lS‘P 12373 lme 21) She has a Master s 1n mathemaﬂcs taught colleg1ate mathemancs courses and';; h
L ,ptprevrously worked at A&E s accountmg ﬁrm Smlth Sapp Id (R p 12357 hnes 3 25) Ms Vereen-»i -
f":".usecl to keep the books for AVC Id (R p 12359 hnes 3- 4) She has check wr1t1ng authonty at Park““l-:}
: ‘}’".S’i}'%Place and enough clout at her entltles to wire $215 000 (even 1f 1t wasn t to A&E) Mr Vereen Ir. (R . B
: 1 pp 529 lme 4 553 lme 23) Mr Vereen made decrs1ons related to Park Place w1th hrs wrfe s;.”_-' A
e ‘.-—'.'knOWICdge Consent and authonzatlon Eg .. (R p 516 lmes 3 23) Ms Vereen tesuﬁed that she;:.;‘
) ; :“den t read the Complamt and—even after the lawsmt was: ﬁled—dldn t dlscuss w1th her husband & S
» "':“;Whether the Vereens and the1r ent1t1es actually took the amounts alleged Ms Vereen Dep (R p . s :' |

G '12355 hnes 13 14 p 12380 hnes 19 25) The Master in- Equrty drdn t beheve that [h]er professmnsi; ;:‘ S

mlsappropnatlons 7 Order (R p 48—49 53)

..f 1gnorance are unconvrncmg[] she e1ther knew or should have known of her husband s

' Ms Vereen is. the sole owner and Pres1dent of Parkway Ofﬁces LLC lnterrog Resp (R p Do

o ._:‘_'.».‘12312) Parkway Ofﬁces owned ofﬁce space 1nclud1ng a smgle ofﬁce shared by A&E and the mulnple_ ’:' .'

JAt 'v':':Appellant entmes Order (R p 19) Even Appellants admit that Ms Vereen personally negonated w1th.;, e

'her husband for A&E to perform construcnon on Parkway s Grrssom Parkway property Interrog -

- ,. .Resp (R p 12328) Ms Vereen (as dlCl all Appellants) knew that Parkway was never rnv01ced for the S

B v" work and sull owes over $1OO OOO to A&E for its work Ex 16 (R pp 8846 8853) Mr Vereen made o

o fdecrsrons about Parkway w1th hrs w1fe $ permlssmn Mr Vereen Tr (R p 531 hne 12)

Ehzabeth S1sson 18 the Vereens daughter and a South Carohna lawyer (R p 565 lme 6) She a

D . ) ,.worked at her own pracnce and for A&E Parkway, and AVC (R p 2043 lme 8—P 2044 ]me 14 ) |

":-«lf.fvShe testlﬁed that someumes Parkway would pay her when she worked for A&E Id She also testrﬁed: R

o that she had check-wrrtmg authorlty for Park Place (R p 2002 lhe 22—p 2@93 hne l7) A&




contmued payrng Ms Srsson 2 salary after she; her husband and l\/Lr Vereen started a separate S

. .uconstruct10n company named Grand Strand Burlders lnc n- 2008 Slsson Tr (R p 7044 lmes 3 5., B

B _p 2074 hnes 16 20) Ex lO (R p 8434) Ms SlSSOI’l ran her real estate practlce out of A&E S ofﬁce o

© and performed numerous closmgs there whrle berng pard by A&E Srmth Tr (R p 1190 hnes 3 8) SRS

- A&E remodeled Ms Srsson s home but she wrote her ﬁnal check to Park Place mstead (R p 566

',;::lmell—p 567, hnelO) o o R - R |

.- _ ' A&E s employee Ms Drewett performed tasks on behalf of Park Place A&E AVC and
'."‘Parkway at the Parkways ofﬁce Drewett Dep (R pp 6526 6541 6551 56 6567 70) Ms Vereenu-.

- 'Dep (R p 12372 hne 20—p 12373 lme 13) That ofﬁce also kept Parkway s, Park Place 5, and A&E’ -

) :" :‘;books and records Drewett Dep (R p 6632) R : ' '

The Court granted A&E s motlon to add the Vereens in the1r capac1t1es as Trustees to allow ‘

A&E to proceed agalnst the Trust because A&E alleged that its- “assets e were'drverted and .

L commrngled fo such Trustees n the purchase and bu1ldmg of the” Vereens re51dence Oct 15 2010 - L

o Order (R p 12) Mr and Ms Vereen began usmg A&E to bulld therr home rn the tlnck of the.

- - ,consplracy (R p 898 lmes ‘l 11) They transferred it to the Trust at the tall end of the charged‘
...consplracy A - o .. S | : ’

:';II:.' K IN A FEW YEARS APPELLANTS STOLE MILLIONS FROM A&E

: . We can t say for sure Why the Vereens embraced A&E as one of the1r own Wh1le leavmg Mr.

S ,Smlth in the cold Perhaps they beheved they had a- greater claim to A&E s assets because Mr Vereen_i

- ;ﬁnanced A&E at its. mceonn Smlth Tr (R p 874 lines 11- 13) (“Mr Vereen saJd cap1tal was. not a-

V-problem He could put up all of it. ) \What we can say is that A&E was nothlng more than a’ cost S

- center for the larger Vereen fannly busmess That dldn’t really start happemng unul 2004 The two

L shareholders agreed to ﬁmsh any other contracts m the names of thelr enstmg comparnes and at the1r

_own se arate ex ense New contracts Would be in A&E’s name. Order 19 Once thln s ot. s s ,
B P P - P g g _

-"Jl-»,tlckmg, A&E became very proﬁtable After all thrs was the pre Recess1on construcnon boom ”

o “Opportumtles for constmcﬂon compames were: numerous constructlon compames Were proﬁtable

'i‘za (P p 20)




R - A. Rrght off the bat A&E becomes the Vereens ptggy"bank
. When we say that Appellants hved out of A&E’s accounts we re not usrng 2 ﬁgure of speech

Durmg the construcnon of the Vereens Murrell’s Inlet home A&E prov1ded matenals and labor

g Appellants chdn 't see the need to mvorce themselves or pay A&E Later they adrmtted they should*__'“. :

i . have Ex 40 (Consented Amounts) (R pp 12460 12463 12467)

A&E remodeled the Vereens daughter 5 (Ms Slsson s) home Some labor charges werenever ,'

were mcluded on her]ob ledger so' she never pa1d them Mr Vereen Tr (R pp 2682 84) Ms Srsson'-» e

RPN wrote her fmal check to Park Place She sa1d that a payment to Park Place (an ent1ty owned by her ‘ -

s parents) was a payment to A&E because her father told her that Park Place gave A&E money Brady. :

o Tr (R p 826 hnes 16- 34 p- 854 hne 15—p 853 hne 7) SnuthTr (R p 979 lme 8—p 980 lme 23)ﬁ |
Ex 25 (R p- 12284) ($35 803 10 check) . ' -
Appellants took A&Es assets 1n the very | ﬁrst month of 1ts exrstence (SmJth Tr R p. 1003

hnes 16 25) and ended up steahng &$600 OOO from A&E m the first year 1t operated Ex 1 (R p 3360) e

'The Vereens dlpped mto A&E S account any time they pleased In 2004 alone A&E pald $1, 699 54'._:‘ R

4 for Mr and Ms Vereen s dry cleamng, $6 652 10 for Mr. Vereen s two hfe msurance pohc1es 3372 52.: |
for. the Vereens daughter s college gas money, and’ $2 400. 00 for the Vereens personal warehouse :
| Ex. l (R p 3358) Drewett Dep (R P 6580) Ms Vereen Dep (R. p 12378) These sotts. ofexpenses o |
: 'j' recurred year after year For example A&E made payrnents for the Vereens Gamecock club".
membershlps "Ms. Vereens hfe. msurance the1r daughter and sonvm laws hfe msurance thelr.
".daughter s car payments the Vereens l.real and personal property taxes AVC’s taxes Park Places '
'taxes the Vereens Sam’s Club credlt card the Vereens HOA payments and matenals for the _
' Vereens homernthe Bahamas (R p- 599 hnel 25 p 1606, lme 2—p 607 lme 12; p 616 lme 16—p' _
‘, . 617 llne 24 P- 642 lmes 8 16 p 809 hne 4—p lme 25 p 2996) leegenem/é/ Ex 40 (R Pp- 12453—1.'

L 12534) Imnally, Appellants SWOre: that all these expenses were above board and authonzed See‘

i , genem/ﬁ/ Interrog Resp (R p 12306) But thelr own accountants at Snnth Sapp charged some of them‘ b'

,“""”as personal expenses on thelr tax returns (R p- 788 lmes 2 25) Ex 36 (R p 12439)

- Omy much later did Appe.lants adimit that most of the amounts were, in fact, unauthorued



. S ee (genem//y Ex 40 (R p 12454) “Consented Amounts > At tt1al Appellants adnntted that Mr Vereen E S

took $60l ooo frorn A&E (R pp 2487 88) And at tnal Mr Vereen admrtted that he d1dntever tell A

Mr Smlth that he used A&E to pay certam of hrs personal expenses E =3 Mr Vereen Tr. (R p 633 ;- .

. hne 8) For the hfe rnsurance and laundry expenses Mr Vereen testtﬁed——rn What is surely a Freuchan_ S

- hp : “l told lnm that I was- gomg to keep paymg thern out, of my [meanmg A&E s] account (R - o

: 600 hnes 19 23) At the end of the day, he adrnltted that A&E never was supposed to pay for hls hfe‘ o o

o msurance and hlS farmlys laundry See genem/é/ Ex 40 (R p 12454) “Consented Arnounts He )

' doubled down on A&E s lease of h.lS Warehouse tesufylng that it was oral (R p 2759).. But as the : L -

" ‘l“Court found there weren t any A&E matenals there and Mzt Srmth didn’t authonze that expense,

- f.-vSrmth Tr (R p 939 hne 12—p 940 lme 13) Order (R p 42) Instead Mr.. Vereen kept his Vrntage-: e

o =ModelT there along W1th other odds and ends. [d; See SISSOH Tr (R p- 2156 line 21—p 2157 line 5) o

But thrs case 1sn t lmnted to the Vereens n1cklmg and drrmng A&E for a thousand here a'v- ‘

: hundred there These early (and contlnumg) expenses are small potatoes of what was to come.

' In 2004 alone Mr Vereen dlsgulsed $103 760 68. worth of payments to hrrnself many ofwhlch‘ e

Were accounted as superv1sor fees Order (R p- 42) Ex 1 (R p 3374—75) As we ve explarned

I -superv1sor fees Were once g1ven to Mr Srmth in lleu of salary, not. in addltlon Mr Vereen was never | . '

A,entxtled to any supervrsor fees because he was recervrng a salary Srmth Tr (R p-. 935 l1ne 2- 25) He_'ﬂ,l e

; dlsgmsed these chstnbunons by codmg thern as constructlon expenses on the Peachtree systern Srmth. S

. Tr (R p 933 l]ne 17—p 934 hne 16; p 944 EX l (R p.: 3358) Mr. Vereen d1dnt]ust cheat A&E.

.f_'::'He only reported $53, 095 of A&E income to Uncle Sam. Mr Vereen Tr.. (R p 2628) Ex 27 (R pp .

o 12291 94) As was cornmon Mr Vereen spread the Wealth around the farn]ly by paying l’llS daughter

" "" an unauthorrzed $5,000 “cornrmssron (also not reported to' the Governrnent) ‘Feb. 2011 Brady Tr

i (R p 807 hnes 6 20) \X/e’]l h1t the high pornts below i

S ”:.B. v The Plantatlon Lakes 1ob

One of A&E’s ﬁrst real ]obs was on property Mr Vereen owned in Plantatxon Lakes Mr. ?‘ ..

:‘-"r'Vereen Tr (R p: 538, hne 19- p 539 line 24) M. Vereen Tr (R p 2692) 253; Ex 17 ® pp. 8860—] R

i 87) Imt1ally, Appellants swore that A&E was hSLEd as Mr Vereen s oeneral contractor, that theyv




S couldn t ﬁnd a wntten contract between Mr Vereen and A&E and that A&E spent $99 623 58 on' 3
- .'the pro;ect Interrog Resp (R pp 12323—24) They sa1d that the ]ob ledger reﬂected $8 100 83 m o ‘
B payments but that they should be credlted an addmonal $107 OOO They also sa1d that Mr Vereen "; -

o ] 'obtalned a construct10n loan from a bank and that loan dlsbursements were made to th Id Theyl_.;,'.f'.’i S

: 'szud that Mr Vereen transferred the t1tle to A&E on ]anuary 4 2005 and that A&E transferred 1t to:' "'

the buyers that same day Id

Here s what they admltted at trlal A&E never. 1nvo1ced Mr Vereen for the constructlon costs “ -

' shown on the' Peachtree system (Mr Vereen Tr R p 541 lme 23—p 542 hne l) A&E pald over -

$13O OOO on: the pro]ect for labor and matenals (R p 542 hne 5 Ex 17 R p 8887) Mr Vereen:"

o “d[ld]n t thmk that [he] ever told Mr Srmth] spec1ﬁcally” 'what if anythlng, A&E would rece1ve for "

_‘1ts work (R. p. 542 lmes 5 6) and the contract to sell the: property was between Mr Vereen and the

i -buyers not’ A&E and the buyers (R p 543 hnes 3- 6) Mr Vereen sa1d he got a $281, OOO personal

. loan from the bank secured by a mortgage on the property to construct the home R p 543 hnes 7— -

: 9).. He gave A&E the property for $5 and assumpt10n of hlS mdebtedness EX 17 (R. pp 8863 66) c |

Around ﬁve hours later A&E (through Mr Vereen) deeded the property to the buyers for $385 OOO o |

: .Id (R p: 8867) At the closmg, money was dlsbursed to pay ofer Vereen s loan Id (R p 8876)

The Settlement Statement sa1d that A&E should ve been pa1d the remalnder ($102 480:96)- Id :

: (R p 8876) If that were'it, then A&E would have only lost around $3O OOO plus the costs it mcurred o ,

- '_for workers comp, soc1al secunty, l1ab1hty msurance and overhead Order (R p 35) Brady Tr. (R p .
1552, lines 6- 7. S

: But that wasn’t enough—Mr Vereen treated the $102 OOO on A&E’s books as a cap1tal

o contnbutlon 7 Brady Tr (R p 1299 hne 19—p 1301 hne 7) Ex 35 (Snnth Sapp work papers) (R p:

12435) Mr Vereen treated A&E hke the cost center 1t was—A&E agreed to re-pay. Mr. Vereen .

L $120 OOO m exchange for A&E’s constructmg lllS home Id Appellants werefl t done yet though After o

‘f ) the sale A&E d1d addltronal work for the buyers Vereen Tr (R p 73 llnes ll 250 The buyers wrote" " ‘ -

. .a $11 533 OO check to A&E but Park Place dep051ted 1t Ex. 32 (R p 12427)
‘ C. The Kcmpe 3ob '




A&E through MS SlSSOﬂ Cerﬁﬁed to Georgetown County that it was the contractor butldmg‘ S EREE

S the Kempe $ home Ex 13 (R P 8666) But Mr Vereen srgned the contract 1n AVC ’s name Id (R

L :_‘_:Ppr ‘ :670 8677) The Kempes couldnt dlstlngmsh the tWO compames——they rece1v ed rnvomes from ;;‘.: '-

AVC,bu e1ved a Change Order from A&E modlfymg the terrns of the Kempe s, contract Wrrh Foe
""'-AVC Id (R pp 8678 8680 8682 8684 8685 86, 8688 8692 93) A&E under Mr Vereen s '

. d1rect10n pard Park Place for matenals that were purportedly prov1ded to the Kempes Brady Tt. (R '

p 834 hnes 3 17) The Kempes however were hever. charged for those materlals Id The checks:"'_i_. o

5 _'Were ertten to AVC ® pp 8679 8681 8683 8689 91) but Mr Vereen adrmtted that they should ve - -
- :been A&E’ X (R p 504 hne 12) When asked hOW he kept up* Wlth the payments owed A&E 1f he ; o
RS dldn t dep051t them in 1ts account Mr Vereen tesuﬁed that AVC and A&E’s records Were rntermlxed}i :
- m our computer (R p 505 hnes 14 17) Otherwrse he had no. explananon for Why there wete no'~ 1 .
: : ";records ev1dencmg the mtracompany transactton mvolvmg thlS 200 OOO plus dollar deal (R p 504
Eﬁ.»_hne 4-p? 507, ine [OR - TR e
e ‘ - D The erloughby ]ob

- ’From 2004 to 2006 A&E bu1lt condos for Wllloughby Famlly Investments It Was a fOurr o B

mﬂhon do]lar deal but Appellants couldn t produce a ertten contract Order (R p 36—37) At ﬁrst L
L - Appellants swore that A&E was ]usta subcontractor for AVC on’ thrs ]ob Interrog Resp (R P 1 2320> T
‘-:;"‘»“,That story changed later Mr Vereen Tr (R p 493 l1nes 14 16) i R
| t Tlnrd partles rnvolved in tlus construcﬂon (the lender and Wllloughby) couldn ¢ tell 3nyonef.:’,. | |
D apart They Wrote checks to AVC A&E and Park Place (R pp 8456-8665) A&E obtalned all fhe o
‘-""perrmts (m Ex 11 R pp 8446—51) but AVC sentand obtamed draws on: \X/llloughby s construcuon.-: v
. _»: tloan Ex 12 (R pp 8456 8665) “Arthur Vereen Const Co dba A&E” also sent Paymentl»; o
- apphcattons Ia’ Other documents sent Were from ]ust A&E The money mostly Went to AVC an d

o Park Place (some Went to A&E) no matter the desrgnated payee Order (R pp 36 37) AVC deposrced"‘ S

. 25 $113 480 m checks related to thrs deal 1n 2004 alone Mr Vereen Tr (R p 604 lmes 2 1 2) EX 1 (R g -. \
P 3470 72) In 2006 Park Place depos1ted $62 250 Ex 4 (R P 4185) L 5 .

Twenty-tWo thousand dollars Worth of material pald for by A&E and sent to Parn Pnce s =




e

'Pomte Marsh property was recorded on \X/ﬂloughby 5 Peachtree ]ob ledger because the Wﬂloughby '.
| v']ob was ﬁxed pnce Srmth Tr (R p 969 hnes 2 24) That meant that A&E s. books reﬂected a sunk -
" ' -cost for those expenses that would never be rermbursed Iﬂ’ Just another example of Appellants S
:keepmg the Vereen famﬂy busmess s costs 1n A&E whrle puttmg the proﬁts elsewhere At tnal Mr |
Vereen adrmtted fault for that payment (R p 638 hne 6 17) ' |
E » The Dr Lale ]Ob
On January 30 2004 Mr Vereen 51gned an 3147 562 agreement wrth Dr Lale to. upﬁt hls

- ofﬁce EX 14 (R pp 8694—8701) He de so in AVC s name, not A&E’s Id. Appellants onglnally

o :swore that A&E performed the ]ob at cost for AVC Interrog Resp [R. p 12320) At tnal Mr Vereen.

o ‘.testrﬁed that “1f we
- we did that )ob under A&E » ‘R p 508 hnes 9 19) But the )ob wasn’t. A&E’s n Appellants rmnd
They mtenuonally put the perrmts in A&E s name and made the applications for payment and charge
© o orders from AVC Ex 14 (R pp 8702 08 8711 8714) Mr Vereen had no explananon for hlS actions.. .
(R p-1 1) ' |
.4 Appellants kept the payments and deposrted them in whatever enuty that smted them Most By

- went mto AVC F or no rhyme ot reason checks were also depos1ted n Parkway 5 account Ex 31 (R

h _ : pp 12413 14) Ex 1 at Tab 11 (R p- 3474) (Drewett s handwntten notes “Recelved $57 562.00 from" .

. ,‘_South Strand dep051t 1nto Parkway Ofﬁce account per Wayne ”)
o The Gnssom Ofﬁces ]ob

Ms Vereen Parkway s Pre51dent swore that she came to an. unwrltten agreement w1th Mr.
"‘”.Vereen for A&E to perform constructlon at cost on income- producmg property that she and
AParkway owned Interrog Resp (R pp 12311 12 12320 12328) Order (R p- 38) Srmth Tr. (R p-

o 110 hnes 3 13) A&E’s books showed that it performed over $100 000 worth. of construction and

| “Inelther Parkway nor Ms Vereen received an mvolce Ex 16 (R p 8853) Order (R p: 38) Mr Vereenf :

o tesuﬁed “ made an rnv01ce 1n my rmnd > (R p 536 hnes 271 23) That invoice went unpald You". -

' don t need to wrrte mv01ces or pay back an enttty when they re all one and the same m your mlnd

G : Tl’*e Black Peatie and Pomte Marsh 1obs N

wrote thlS contract under [AVC] at our ofﬁce it was an error on out part but . -



o .'Vereen Tr (R p 2742) They bought the property in’ Park Place s narne Snuth Tr (R p 897 l1nes 9—_"-’_ L

: that nothmg WAs pard or even mv01ced Ex. 15 (R p 8780) (]ob ID senes 2200) Mr Vereen Tr (R o

‘ p 1291 hne 24—p 1792 lme 10) In 2006 \/Ir Vereen fold Mr Srmth that those were company"’!-."‘

In June 2004 the Vereens dec1ded that they Wanted to purchase a property on- Sea Mountaln_ L

o 'nghway contammg a putt- putt and go -cart tracks. Srrnth Tr (R p 897 hnes 9—p 900 l1ne 10) \/Ir Sl

..p 900 llne 10) They decided to upﬁt the. puit: putt ‘tear down the go cart tracks and buﬂd twenty_ "i_-‘:
= three houses in what became known as the Pornte Marsh development and the Black Pearl Putt Putt ‘.

: AvtvId Mr Vereen dlscussed these pro]ects w1th his \mfe and they chose A&E for the ob (R p 516 lme":-"-: |
"-17—p 517 lrne2) . ' ' e | o |

L - Mr Vereen told Mr Srmth that A&E would be pzud cost plus 15% on those ]obs Srmth Tr o

' (R p 898 hnes 10 11) But Appellants swore that these ]obs were' performed for cost only ? Interrog . e
o l’Resp (R pp 12319—20) At tr1al Mr Vereen adrmtted that was false as’ to Po1nte Marsh (R p 206 ,b ;
| ”"_hnes 1-12) ; and the Court de not find ms test1rnony about the Black Pearle credlble Id Order (R p o

| ‘.;3'9>-" e

Mr Vereen den t tell Mr Srmth that A&E spent over $110 OOO on the putt—putt pro]ect and ﬁ

' 'p 527 hne 11—p 528 hne 7) Mr Vereen never told Mr Srmth that he dldn t blll ot mvo1ce Park Place} o
. lk for the twenty three hornes bullt at P01nte Marsh or that the Park Place owed $446 993. 72 1’ expenses - -
alone ]ust for 2005 Mr Vereen Tr (R p- 643 hne l7—p 644 hne 1) Brady Tr (R p 787 hnes 3 13) "
. . \X/hen asked how Park Place knew how rnuch to pay A&E Mr Vereen tesnﬁed ‘\We had a._
: "']ob ledger refernng to A&E’s accounnng software (R p 2746) In other words Park Place didn’e |

need to be bllled because it shared A&FE’s. records

Park Place had the money to pay It obtamed construcnon loans for tl'llS ]ob but must've used

"the funds for sornethrng else Order (R. p. 40); Mr Vereen Tr. (R p: 2531—2532) Park Place sold the -
' v ;A‘Po1nte Marsh houses at pnces between $550 000 and $6:)O OOO (R p 3078) A&E also ﬁnanced Park"' o

' ’Place s Venture by paymg $100 OOO n rnterest payrnents on those loans Id (R p 3079) Brady Tr (R |

expenses ? Srmth Tr. (R p- 906 hnes 17- 19) In a manner of speakmg, they were. In Appellants rmnds :

al of’ the Vereens bu mess expenses——no matter the ennty—were owed by A&E




' III MR SMITH DISCOVERS APPELLANTS’ FRAUD AND DEPARTS A&E_

In Fall 2006 Appellants scheme began to unravel A&E engaged CPA Susan Brady to do 1ts' SR o

v-".'taxes for 2004 (1t had mulnple extensrons ﬁled) but—mstead of rece1v1ng returns—lt rece1ved, "

o quesnons Snnth Tr (R p 905 hne 17—p 907 hne 9) lee why was A&E paymg for a pr1vate plane?' o

: 5:.'51" Why was A&E makmg mterest payments to a bank Where A&E had no loan> Id Needless to say, Mr- _'

Srmth drdn’t know the answers and Mr Vereen dldn t supply any behevable responses For example '

S 'he told Mr Srmth that the pnvate plane was. a company expense 1d A&E was successful but it didn’t

' ‘need a plane to: ﬂy from Horry to Georgetown County By Chrlstmas 2006 Ms. Brady told Mr Srmth .

E .',f"that based on what she learned she wouldn t have anytlnng to. do w1th A&E’s tax returns Id ln her_ s S

| '-';_"words there were a lot of questlons that needed to be answered Brady Tr (R p: 751 hnes 13- 14) e

[T]here was never an account that sa1d ‘due to or due from any of Mr. Vereen’s other enntles whrch-' -

o in my accountlng world '. any t1me you ve: got an 1nd1v1dual that owns four C [or] even two,

-corporatlons 1t s Very nnportant that you keep your accounnng separate 7 Ia’ (R p- 751 lJnes l6—p -

v. A 752 hne l) That denthappen l

That s- when Mr Srmth told Mr Vereen he wanted to drscuss the “bunch of money burldmg

v up- m tbe account 7 Srmth Tr (R p 907 hnes e 8) Mr Srmth thought the account had $2 nulhon 1n' .

i by then Id (R p 964 hnes 11 12) Two weeks passed Mr Vereen was' stall]ng Eventually he o

& reported that there s not any money 1n the account It takes a hell of a lot of money to" run thts -

- -company ? Id (R p 907 hnes 21 23) Months later Mr Vereen told h_ts Bank that his A&E stock was.
- worth $340 ooo 00, Ex 18 (Fmanc1al Statement) (R p. 8888) | -
| . Mr Srmth knew that Mr Vereen s statement about A&.E not makmg any money couldn’t be
nght In ]anuary 2007 he started copymg any A&E records that he could get hrs hands on. (R p. 908,

hnes 1 16) He ﬁguted out how to pnnt the Peachtree general ledger Id Mr. Srmth spent the better"‘ '

o part of that year trymg to. ﬁgure out what exactly happened Id.

Around the same tlme l\/[r Smrth learned that the Vereens were hav1ng problems at Pomte: . "

o »VMarsh even’ though 1t stlll hadn’t paud A&E for its work I (R p 908 hnes l9—p 909, llne lO) The. _‘ '

o ) homes weren t selhng Id But that changed after the Vereens hired Mrke Green at Dunes lnvestment

SR T AT




o Id (R p 909 hnes 11 16) The attorney who had been handhng Park Place 5 real estate closmgs told‘ e

Mr Smrth that he wouldn t work wuh Mrke Green or M ._Vereen 'a ~ymore Id (R p 912 lmes l 18) o

,The reasonp A buyer came: mto h1s offrce after the closmg complammg that she hadn t recelved her' -

AI':"'.'-i'j-v._-check 1d The attorney told her that as a buyer she drdnt get ¢

:.supposed to get a check back from the developer 7 Id & . : - o
_ Mr Smlth confronted Mr Vereen Id. (R p 912 hne 19—p 913 hne 9) Mr Vereen dlsrmssed' -
hlm “It s no b1g deal ? “I’ Just small potatoes they w1ll never do anythmg to me.” Id (R p 913
| ‘_hnes 11 2) But Mr. Srmth saw the documents ewdencmg the k1ckbacks 1d. (R p 913 hnes 16- 23)'

: 'They spoke more than Mr Vereen ever would After the closrngs fnnshed and the money went 1nto

B Park Place Mr Vereen Would wnte a check back to Dunes Investment and the purchasers Id The

Check [d HCI respOnSe s “I Was‘ P

k1ck backs got up to $9O OOO per closmg Id m a/m Order (R p 21) Thrs mvolved at least erght _. v'

: .houses and mcluded not only Mr Vereen and Park Place but also hlS daughter Ms Srsson Mr Vereen R

Tr (R p 589 line. l—p 594 hne 15) Exs 24 (R pp 12281 83) 33 (R pp 12428—30) 34 (R pp .

" 12431_44) | o o R 4 ,_ y
o “It scared the hfe out of” Mr Srmth he “dldn twant to go to atl > (R p- 914 hnes 11 24) For. .
‘. , good reason. See RESPA 12 U S C. § 2601 et feq ’ B - . |
'. | Busmess had slowed down at A&E (R p 915 hnes 5- 8) Enough was enough Mr Srmth =
| - dec1ded to leave A&E But s the Court found A&E owed h1rn fourteen weeks of vacamon (R p:
"917 hne 5~p 919 hne 4y, Order (R p 34) Mr Vereen knew that Mr Srmth was enutled to that txrne .
He knew he_ wasn ‘tat the ofﬁce And he wrote each and every check t hrm anyways Mr Vereen Tr.
k (R P- 2740—41) Srmth Tr. (R. p 919 lmes 5- 11) Mr Vereen knew thatMr Srmth wouldn twork w1th -
Ab him anymore ‘after rece1v1ng a letter accusmg hrm of self- deahng That s why he apphed to be A&E’ :
| ’kyﬂquahfymg party (a] pos1t10n formerly held by ]ust Mr Srmth) on October 2, 2007 Def’ 5. Ex 102 (R p-
4-73353) - - .

l\/[r Srmth wanted to do the Condolux pro ect for Martm Brown in North Myrtle Beach Mr..

| ;‘_ Vereen dldn t. (R p 916 hnes 1- 25) A&E Would ve had to submtt a b1d and Mr Vereen chdn t thmk o

o ‘A&E could make money compettng aoanst other construcnon compames Id Order (R p 34)




(R p 1959 hne 4 5)

bmldlng an:' pa1d every expense from separate funds Srmth Tr (R p 1021 lrnes 10 12) Smlth Tr - -

.“.(‘Vereen had prewously re]ected the construcnon proposal as: not bemg proﬁtable ”) Mr Srmthj":_f o Sy

eclded to try He purchased msurance in hlS new company s name (E Smlth and Sons) to cover the:_ n

By 2008—after Mr Smlth s demand letter and ex1t—Appellants knew they were in hot water " N o

i : 'A&E dld no new ]obs that year or any year after Drewett Dep (R p: 6637) Early tlmt year Mr :

' -Vereen Ms S1sson and Mr Slsson started a separate construcnon company named Grand Strand‘ e

- '--FZ:.‘_“"_Bmlders Ex lO (R pp 8433 34) Mr Vereen was the quahfymg party Id (R p 8439—40) They;y»:;f” ‘

' i‘hatched a scheme to try to save some money at the trial they knew was commg They Would work for.'? S

- Grand Strand Bullders and not 1 receive any | salarles Srmth Tr. R.p- 996 hne 2—p 1001 line 12); Mr R o

'_Vereen Tr (R p 571 l1ne lO—p 572 hne 20) And theyd funnel Grand Strand’s recelvables through PR

” ‘:Park Place and mto A&E That Way, they could contlnue paymg themselves a salary from A&E— i -

B .sometlnng that happened even: after the hngatlon started (Ex 27 R P- 12305 & Drewett Dep R p B '_: e

“.,6638)—and cla1m it as-Park Place s loan 2“

| Grand Strand was busy n 2008 and 2009 it had permlts 1ssued for 2 s 35, ooo a $320 000, .

.'and a $49O OOO ]ob Pl’s Ex. 11 (R p 8453 55) A&E isn’t cla1rmng anythmg related to those )obs B

' But———at least on appeal—Appellants ask the Court to. ﬁnd that Mr Snnth n: 2008 d1d somethmg. :

'._'Wrong by Worklng on a bathroom pro]ect perrmtted at $8 800 and a deck perrmtted at $l 500 Defs 7 R

¢ Bx 70~71 (R pi 3329 30)3

N . ‘IV.'; CPA SUSAN BRADY INVESTIGATES APPELLANTS’ FRAUD

A&E retamed Susan Brady, a CPA since 1995, as an accountlng expert (R p 718 l1ne 23)
4 iShe 's no stranger to the company She aud1ted A&E at its mcepnon to get it a bu1lder s hcense and

- _was reta.med by A&E to: be an expert in hnganon 1nvolv1ng Wﬂloughby Place (R p. 732 hnes 1 23 ;o

:'R p 736 hne lO——p 737 llne 16)

Mr Smlth gave her a backup of the Peachtree accounnng system to. examme (R p 739 hne S

SR :"":-:"-3 At tnal Appellants sa1d they Were not clarrmng the 151 SOO asa corporate opportumty (R p 1868“‘ .
o "_'-lrnesl4 22) . _ _ _ R N

19 |




: 9-p. 740 hne 7) To say she ‘was thorough Would be an’ understatement—her ﬁrm spent over 800-;_ o

:I:v-hours on the engagement Brady Tr (R p 1276 hne 5 p 1609 hnes ll 20) She rev1ewed A&E’

- checklng accounts statements and records from 2004 to 2007 Id (R p 744 llnes 14 18) She venﬁed :

_'j_every depos1t that Went mto A&E’s account and credlted every payment into that account made by B

h “Mr. Vereen AVC Parkway, and Park Place Id (R p 744 hne 19—p 745 hne 11 P 754 hnes 3 22

: Sfp 837, hnesl 25 p 1337 hnelé—p 1338 hne 22 p 1400 hnes3 9 p 1586 hnes3 22 (mmal$50 OOO .
. dep051t) p 1610 l1ne 6—p 1611 lmelO) EEIR s |
She remewed Park Place J and AVC’s tax returns along w1th A&E’s records at the Smlth |

: vS.Sapp ﬁrm that took over after her ﬁrm dechned to ﬁle A&E s taxes Id (R p 738 hne l7—p 739 lme. ) )

R ‘,{;8 p- 748 hnes 5 15 p 752 hnes 21 25) She also rev1ewed subpoenaed records produced by the other

-'Vereen enmJes (R p 753 hnes l 21) but the Vereens dldn tmamtam proper records for those enunes o

v Brady Tr (R p 1281 hnes l7—p 1282 hne 16) Ms Brady d1d ﬁnd when lookmg through the1r bank ’

N records checks Appellants depos1ted that were. made payable to A&E (R p- 836 ]mes 9- 25) (R p ‘ e

1308, hne 8——p 1309 Tine 14, A&E’s 549, ooo 00 Worker s comp ‘refund check dep051ted elsewhere) N
: ‘(Appellants swore that happened only four tjmes and by Mr Srmth’s domg) Interrog Resp (R pp
'19335 36)."

She analyzed A&E s Peachtree accountlng system (R p- 754, hnes 3 l7) Based on her tra1n1ng

- . and expenence as a. CPA she quest10ned certaan entries. Eg (R p 755 lmes 3- l8) (R p 771, hnes- -

15 23) (“ obs Wlth a substannal amount of expense but “no income’ ) (R p 803 hne 23—p 804, line |
lS) (“Randys truck” 'coded as. constructlon costs”) (R p 804 hne 16—p 805 hne 24 P 809 hne”_
| V22—p 810 hne 2y (real estate taxes When A&E owned no property) (R p- 342 line 9—p 822 line 5)

o '(HOA fees booked as’ dues and subscnptlons”) (R p 825 hnes l9 25) (unpaad expenses for Mr '

T . ; ~Vereen s s1ster) (R p: 862 hnes 11- 22) (Ms Srsson s seminar fees) One such dublous entry was-Mr:

- _'Vereen s supemsory fees coded as. construcnon expenses but not reported in. full on Mr. Vereen’ s' S

) tax returns (R p 746 hne 7—p 748 hne 4) Other thmgs she examlned were expenses not coded to'f

]ob or A&E S checks not referencmg an mvorce (R p 755 hnes 3 18 p 779 hnes 4 ll) It Wasnt B

- a one- Way ratchet—\/ls Brady ad]usted \/lr Smlth’s entnes to hls detrrment as Well (R p: /9‘: hres_




5 12 p 815 lmes 8 13)

’ South Carohna Rule of Evrdence 703 ent1t1ed Ms Brady to rev1ew all that ev1dence and also S

- :'b-fac?ts made known to [her] it or. before the heanng” That mcluded Mr Snnth s observatlon that .-‘_ .

.i A&E purchased equlpment (a lull and skrd) that was taken by Appellants and put to Work on-.'»'i.‘,""'-"

: Appellants Murrells Inlet house and used on. the1r property at Pomte Marsh Srmth Tr (R p 958 hne -

| A_ l9—p 961, hne 21) A&E normally charged customers to use that eqmpment Id Appellants ‘weren’ t_‘ T

| charged and A&E had to rent subsutute eqmpment to Work on other obs Id Mr Brady credlted Mr ' ,_ g

o J 'Srmth’s tesﬂmony about the cost of rent1ng that eqmpment Id Brady Tr (R P 791 l1nes 18 25)

Ms Brady d1dn t check behmd every httle nook and cranny If Mr Vereen coded an expense "_f’ o

- :."_vto a parttcular ]ob she assumed it actua]ly was a leglumate expense related to that ]ob (R p 779 hnes S

L 8 11 p 782 hnes 20 74) In’ that sense, her work was. underrncluswe She took Mr Vereen at lfllS Word" ‘.
a 'When he coded expenses on Peachtree as assoclated w1th partrcular ]obs somethmg that could only‘ .,

L Work mn hls favor For example she orlgrnally assumed that $20 OOO check Wlth a RE hne of “[p]ayback.:: .

L 'depos1t on [p re- englneered metal bldg of Sue Matlus was for a legrtlmate rnvo1ce of $20 OOO (R p 2

o _832 hnes 5 -25); Ex. 4 (R p: 4181) A Week before tnal the Vereens gave the expert a $9 DOO 1nv01ce_v' -

to try to lower therr balance due A&E (R p- 832 hne 15-p. 836 hne 8). Only then d1d Ms Brady

' reahze that the $9, 500 invoice was. assoc1ated W1th the rnetal bulldmg, but Appellants charged A&E, .

i ‘szo 000 and pocketed the dlfference Id

A Ms Brady Cl.ld not double charge Mr Vereen for personal expenses that A&E s accountants. :

at Smlth Sapp caught and put on A&E’s books as an account recelvable Brady Tr (R p 776 hnes 5—".' |

_'-;-,;14 . 788 hnes6 25; p. 871, Jine ll—p 819, line 20) Brady Tr ® P 1291 l1ne ll—p 1293, hne 24)

-.'A'(Srmth Sapp re- classrfylng $100 OOO bank payment as personal expense) She also dent g1ve"

~’Appellants double credlt for depos1ts that ‘were accounted for by Smith Sapp Brady Tr (R.:.p. -1409,

. 1-‘hnes '3-23; p. 1429 hnes 4 12) (M_r Vereen deposmng and berng repa1d $75 OOO)

o " Appellants dJsputed some expenses that Ms Brady queonned Brady Tr (R p 767 hne 7 11, '_ B

e p 795 hnes 13 24) If they had appropnate support and hadn t already been repa1d that amount she"b“'j. o

gave themacredlt 1d. (R p- 743 Lnes1 11 p 767 lines 1- 11; p 772 hnes 5- 8 p 775 l_rles 13 ’)4 p-

Lo




o 783 llnes 22 24) That Was stﬂl happemng a week before the tnal Brady Tr (R p 795 hne 16—p 796 L

- vhne 16) (“After revreW]ng the mformatlon that [tnal counsel] brought our ofﬁce last Week ”)

But Appellants Weren t usmg an accountant——they’d brlng her expenses that A&E had already. S

; e re1rnbursed Id They d also try to cla1m crecht for amounts they pald for. Work done on property they s

'v__"owned (R p 1329 hne 23—p 1330 lme 22) To glve an example the Vereens daughter Wanted A&E -

S "to pay for expenses Appellants 1ncurred on Mr Vereen s Plantat10n Lakes home or at Pomte Marsh _

L Id A&E was never supposed to éat the costs on Appellants property n the ﬁrst place though Id.

Ms Brady Cl.ld not grve Appellants credlt for amounts they claJmed they pa1d A&E’s. behalf o

- '-f o when they provrded no support to: back up thelr asserUOns E & Brady Tr. R.p. 830 line l9—p 831, ’ -

] hne 21) After the laWsult s ﬁhng, Appellants created a $4OO OOO ]ournal entry for expenses allegedly‘: _

.'pald by them from 2003 to 2009 Brady Tr (R P 1311, hnes 6 -23). But there was.no support. Id.

'Those amounts Weren 't on the earher tax returns Id (R p. 1311 hne 6—p 1312 hne 22) The. Vereens .

e daughter snnply created a llst that was accepted mn‘e blanche by A&E s accountants Id When Ms. Brady

o asked those accountants 1f they had any support (b1lls mvoices, recerpts) for that late ﬁled entry, they _ 3

| ‘.sard they dldn t. Id That was unusual to say the least and a CPA should have scrutlmzed it. Id. (R .

| “»»"‘p 1313, hnes 6—p 1314 hne 1)

: At hls deposmon Mr Vereen sard he had the invoices and checks to support the after-the- _ .. o

‘ jfact entnes Ia’ (R P 1314 l]nes 2— 17) Ms Brady met W1th Appellants to see. if that was true. Id (R

p: 1315 lrnes 18~22) lt Wasnt Most entnes had no- invoice and check to support them 1d. (R p -

: 31315 hne 23~p 1316 hne 1) Ms Brady s expert oprmon was that CPAs Would not accept five- year—f |
' . old credlt card statements to. substantlate a claim from a thlrd party for payment for a company S

expenses Id (R p 1318 lme 1- 11) Partrcularly so when A&E’s books and records drdn t reﬂect any

4 Ms: Brady ‘had backup for most everythmg in her reports Much of 1t was the checks Mr Vereen |

R .__srgned Brady Tr R P 1582, line 1- 11). When Appellants say that she lacked “backup” (Br. 13) they-

T are saying that she could’ve. someliow determined that the unauthorized ¢hecks Mr. Vereen wrote : .o
o "Were legrnmate A&E expenses That S. sometlnng only Appellants could know and was their burden T
. '_ito show at trial. See S.C. Code § 33-8-310 (providing burden shifting); Brady Tr. (R. p. 1582, line 22— e

op. 1583 linie 1) (“Mr Vereen Wrote the check We have notlnng to substannate that it is a- busmess' DT
: expense ”) RN - . S ‘

I
SN




o ‘_'of those expenses Id (R p 1329 lmes 9 22) And partrcularly hen a]lof these entrnes were wntmgf; R o

5 N checks to “the same Vendors and there was no way of knowrng what those checks were for ” Ia’ (R '

. p 1417 hne 22—p 1418 hne l) And—assummg you had appropnate backup—the mcome you;‘.}. i

‘,‘_reported to the IRS would be overstated Id You Ve only goti three years to amend to try 0. get more'

“Consented Amounts - Id (R pp 12455 12460 12463 64 12467 68)

: ‘back from the IRS and that those years had passed for some the of the clalmed expenses Id

Mr Srmth accepted some of Appellants clalmed offsets ‘even though Ms Brady drdn’ TR

,approve them (R p 1316 hnes 12 21) Ms Brady’s “Summary Analys1s of Non Corporate ACthlty

SR - 1reﬂects those sttpulatlons Id (R p 1317 lrnesl 2) ree Ex 40 (Summary Analysrs) (R p 12453 54) - SRR

l- ‘-The Summary Analysrs also reflects amounts that Appellant

s»pulated that they owed called":. e

The Sumrnary Analysls (Ex 40) rolls up all Ms Brady s work related to the yearly ad]usted . '

»:_“if.entrresm2004 (Ex 1) (R pp- 3357_3514) 2005 (Ex 2) (R pp 3515 3704) 2006 (Ex 3) (R pp 3705_..'{ B
| .%-«;"4024) and 2007 (Ex 4) (R p 40254215) Brady Tt (R P 753 hne 2—p 755 lme 2). Ms. Brady SR
;FIZPIOv1ded a Proposed Statement of Assets L1ab1l1t1es and Equ}’ (“Proposed Statement ) for each:} :" L ®

,'-“'.year s end E g Ex 4 (R p 4030) If there were unpard recervables for ]obs that were done for thef o

‘ 'Appellants she reclass1f1ed them 1n tabs on. the yearly books Brady Tr (R p 799 lrne 9—p 800 hne",'l o

"16) In other Words A&E s books showed a loss on most ]obs that 1t performed for Appellants and D

Ms Brady treated the outstandrng amounts as an account recervable E g 75 (R p 771 hnes 8 23) SR

L : :f She also mcluded tabs for checks that Appellants depos1ted mto therr own accounts even though they' :'.

_vwere made payable to A&E (R p 1290 hnes 7 24) Ex 4 (R p 4185—93) The yearly tabs also show' S

= other unauthonzed expenses hke payments for the Vereens d.ry cleamng E g Ex 2 (R pp 3557 58) -

. Because Peachtree only shows expenses and not payroll costs the cost of l1abll1ty msurance or: profrt o

» .Ms Brady performed those calculatjons and apphed them as an ad]ustment on for proﬁt obs Order L

| (R p 46—47) Ex 4 (R pp 4194~98) At the tnal’s end Ms Brad '.submltted an Amended Summary"_‘ B

5 Ms. Brady used payroll percentages that both shareholders agreed on. Ms Brady Tr (R p 838 l1ne.' o

L 17—p. 839, line 20). M. Vereen told Mr: Smlth that all jobs (save. his- home) would bé done at cost. )

' 'Vplus 15%. proﬁt Order (R P- 46) (‘Vereen conceded at tr1al that these entrnes should have paad theq o ..




' Analysrs reducrng the amounts Appellants owed by around $20 OOO to a total of $2 71’) 503 31 Order'fi .

el .—'{.,.‘_*(R p 24) Ex 40 A (R pp 12525 12535)

: :"‘i'l- ‘;drfferent ent1t1es Each one was a corporanon or an ILC and the purpose of that is to keep each enntyi"l_;:»-'_"v' ;.

After puttrng all thrs together Ms Brady had thls to say Mr Vereen isa partner 1y severalf B

g .,'»i'_z.'separate but “these books were ran as’ all these compames Were as one Brady Tr (R p 1296 lrne R

9—p 1297 lme 7) lt was hard to “track the income [that] was supposed to be at’ one company versus’ ‘

x ‘_ ‘"another because they ran 1t hke they were paymg out of all the d1fferent compames > Id In Ms '

: '-Brady s professronal opmron A&E J books were completely destroyed ” (R p 1305 hne 2) She’d,. i

L never seen a company have this degree of transfers When the shareholders were, not from the same;.. SRR

o farmly and had no- other related compames (R p: 1341 lrne 72—p 1342 lrne 2) There weren t even-]'l

'. mV01ces sent. from A&E to Appellants (R p 1285 hne 3) In Ms Bradys expert oprmon a -

' ,':cronstructron company should never perform servrces fora related enttty \Vlthout regular blllmg (R P ey
- ”‘-5_“1284 lme 8-p. 1285 line 16 p. 1310, lmes 12- 21) |
SR Ms Brady s expert reports—along wnh all the credrble tesumony and records in the case—
| _show that Appellants tr1al posturrng that the ‘Vereen entrnes put m more money n than they took'_: B
e ‘T::out was ]ust as substantjated as. the lltany of mtracompany transfers favorlng thern .
o  ANALYSIS S

For the most part A&E’s appellate brref is an exercise in shadowboxmg Nowhere for »

_ »example do Appellants challenge the Master m- Eqmty s fdeng ‘that they pald for construcuon on e

o : ':'_:the Vereens home wrth company funds ot that A&E ate the cost on work it performed on property‘ ,

‘ ».they owned Order (R PP 37 39, 42—43) When you read their bnef youll see that they .don’ 't

e ':daspute—let alone mentron—the Master in- Equlty s detalled factual fdengs on any transacnon aslde,‘ .

k\for the hull and sk1d charges Br. 14 33, They complam about the expert s work but dont even’
) - ment10n the detarled reports the Master -1n- Eqmty found credlble Order (R p 24) |

That s because there s notthg to. challenge Indeed there s notlnng for thrs Court to do at all

» payroll expenses habrhty msurance and expected overhead and proﬁt of 15%) Mr. Srmth Tr (R p

L om, Hines 5-9).




o :;bearmg the brunt of the Vereen fam]ly enterpnse s expenses

- Appellants falled to tlmely ﬁle the1r not1ce of appeal $O tlns appeal must be dlsrmssed Not to say that o ‘
tl’llS Court wouldn t otherw1se frnd for A&E The Master -in- Eqmty s udgment in A&E’s favor is: ‘more. »

o than supported by the largely unchallenged record showrng that Appellants used A&E as a cost center .

"1) APPELLANTS DIDN’T TIMELY FILE THEIR APPEAL

Under Appellate Rule 203 “[ ] noticé of appeal shall be served on all respondents Wltl’lln thrty

| (30) days after rece1pt of wntten notrce of the order ot udgment That penod 18 tolled 1f a defendant D

- ﬁles a mnely” Rule 59 rnot10n Id ]ust th1s year the Suprerne Court relterated “that the ten day hrmt -‘ .
for servmg 2 Rule 59 mot10n 1s an absolute deadhne 7 Oyer/zmd Im v: Name Op No 27800 at4 May
’ >23 2018) “A tr1al court does ot have the power to alter or amend a final order 1f more: than ten days
passes and no Rule 59(e) nlot10n has been served | ,. nor‘does a tr1al court have any power to grant
_the movmg party an exten51on of trrne n wlnch to ﬁle [that rnotlon] Ia’ SRR | |
Rule 6(e) g1ves part1es served by rnarl—hke Appellants here—an addmonal f1ve days to file -

- the1r notrces of appeal or motlons to recons1der Appellants adrmt rhat they were served with the Form.

: : '54 of both the ongrnal March 23 Order and the March 25 nune pro mm Order The Court below found ~

o .that at the latest A&E “served notlce of entry of the otder on March 27 2015 ” Apr1l 2016 Order '
| (R p 68) see a/m Mar 25 2015 Cert of Serv1ce (R p- 12545—46) Apr 2015 Cert of Serv1ce (R p o
19594—95) Mar 25 2015 Ltr (R p 12544) Mar:. 27 2015 Ltr. (R p 12593) (“Enclosed please fmda '

copy of the Nunc Pro Tunc Order whlch 1s hereby served upon you by mail.’ ) By operatlon of -

o ”.:those rules Appellants had to ﬁle a Rule 59 rnonon by Apnl 13 2015 (R p: 69) or file an appeal by .

. -_May l 2015 They ﬁled too late Thelr Rule 59 motion was ﬁled on Apnl 20 2015 and their notice of :
. appeal wasn’t ﬁled unnl 2016 The Master—m Eqmty found the rnonon untlrnely and that “[t]heir only -
' fexcuse was that they were wamng on the Court to send thern page 37 of the. Order before their ten. .

days began t run (R p 69) (ernphas1s in orrgmal)

-6 The Vereens retarned the McNalr Law Flrm after the notice of appeal was ﬁled .
S Appellants Motion to Réconsider says they recelved the Nunc Pro. Tune Order—mailed after Counsel A
- served the March 23, 2015 Order—on. Matrch 30, 2015 ‘Mot. to Reconsrder (R p 12608) Even using:
- -that date Appellants Monon to F econ51der would still'be unt!mely - '




’4h.

They claJrn that their appeal 1s° saved because the Court 5 law clerk (and by extensron Counsel)i’__ Sl

L rmssed Page 37 of the Order when e- rnallmg and servmg them But the order (mcludlng Page 37) Was”:'.;; L

- only sent as a courtesy copy and wasn’t the tnggenng event for therr Rule 59 motlon The 1ssue botls ) o

down to thls Can a party who is properly served w1th nottce of a ﬁlrng wart (perhaps rndeﬁrntely) to .-‘ o

h .ﬁle a Rule 59 rnouon because the courtesy copy order they recelved had a page rmssmg9

The answer starts and ends w1th the text of the Rules 59 and 203 both are t1ed to “rece1pt of.' e

v. wntten nonce of the order” (56’8 SCRCP 59; SCACR 203(b)(1)) not recelpt of the order 1tself To be - :_5. :

s sure, there are. spec1al rules that reunre serv1ce of the order 1tself SCRCP 77(d) But that s only in S

' ﬂpost conv1cnon cases, Where the drafters understood that pr1soners cant ]ust walk mto the Clerk’ e

N ”.Ofﬁce and get a copy Id

The Awéemzan case c1ted mn Appellants return to the Monon to Dlsrmss proves the pomt Thef' .

. ‘urmrnely appellant there had rnuch less notice than Appellants here It recelved wrltten notlce of: the" ,l -

a “entry Of ]udgment (F orm 4) but “the written order d1d not accomPany the ]udgment form ” Ac/éemmn' o -

.y F:v 3- T/C/yem Im 349 S. C 212 213 14 562 S.E.2d 613 (2002) The Court re]ected the argurnent ralsed_‘ S

S jhere There is srmply no language in ‘the. rule perrmttmg the motton to be served 10 days after rece1pt

s of the wr1tten order it states 10 days after recelpt of. wntten not:lce of the entry of ]udgment ? Id at o

_215 Ehzabeth F Fulton & Edward K Pntchard IH sze is NOT on Your S zde Af/ozdmg Pzgfa//; When L

_Fz/mg Motzom to A/ter or Amend Una’er Ru/e 59(), S. C R. sz P South Carolma Lawyer (Mar 2017)

' _(“The deadlme for servmg a rnotlon pursuant to Rule 59(e) begms to run upon recerpt of the naz‘zce of -

the entry of the order sought to be altered or. amended—not rerezpz‘ of the actual order ) Because, . “

APpellants adrmt they recerved F orm 4 Ac/éemzcm reqmres the Court to dlsnnss the1r appeal

Appellants also argue that there was no final )udgment because they were. served Wlth a nnssmg,

S _fpage But they don t claJm that the Order ﬁled in the Clerk’s Ofﬁce had a rmssrng page 5 ee Br at 3

s Counsel pnnted and served Appellants with that same order (agarn Wltl’l the rmssmg page) on
' Appellants Apr. 2015, Massimino Cert. of Service (R. pp. 12545-46); Mat: 25, 2015 Ltr. (R. p. 12544);

. CApr. 6,.2015 letter from K. Cook.to Court R. p 12537) (“Page 37 of the Order 1s rmssmg from the S

: '_ﬁled copy served on me by Frank DuRant.”).
% Rule 59’s tlmehnes have no “ﬁnahty” requlrement $O therr rnotlon to recons1der was stlll untlmely




- (“On March 23 2015 the court 1ssued a forty tWO 42 page order ) They can’t. The Master in- Eqmty_ o

' -.'_mrnaled and numbered every page of the Order To rule for Appellants you’d have to assume the.'“ =

JLower Court rmssed page 37 and then concealed 1ts msertlon of page 37 in the Clerk 'S ﬁle When e .

ﬁndlng Appellants monon untlmely See Apr 2016 Order (R p- 68) (“Instead of obtarmng the mlsslng_ T

| __E'.'page from the clerk s ﬁle she requested 1t from the trral ]udge ) g

Recogmzrng the problem Appellants argue for a Due Process ekcepnon to these clear cut.-

R rules 1mply1ng that they “dld not have adequate nonce that an appeal would be demed to them under N

the c1rcumstances of th15 case Return to Mot to Drsmlss at 10—11 Appellants were represented -

- .;»Ac,éemzan is. not1ce enough that an attorney cannot recelve nonce of a ]udgment agamst hrs or her

: chent (let alone one i the mllhons) and rest assured that can srmply wait (perhaps mdeﬁmtely) to ﬁle.‘ :d

o a post-tnal motlon 2 untl a complete copy of the order relanng to the ]udgment 1s dehvered to them o

What s more, Awéemum never announced a Due Process exceptlon to the ten day deadlrne and has

; "V. _' never been crted by any Appellate Court to excuse a party s fa]lure to comply Wlth it. The Auéemmn

':'.A"Court re]ected the Due Process argument out of hand. ln that case, the pennoners argue[d] ‘due

3 " process problems in requlrrng an appeal to be taken When the party 15 not 1n recerpt of the order

l' 349 S. C at 215 562 S: E 2d ‘at 613 “The short and snnple answer to thrs contennon 1s that upon S

. " recervmg Wntten nonce of the entry of an order or ]udgment an attorney may rrnmedrately call and

e request a copy of the order Id That Cl.ld not happen Accepnng Appellants argurnent would turn

.. _Aa,éemzan on 1ts head and put the onus on, Judges—not even the Clerk S Ofﬁce—to dehver copres of

' the orders they erte When all the rules requlre is recerpt of Form 4, :
' ,. Appellants adrmt that they recerved the amended Num Pro Tum order detarlmg m1lhon plus— i
- dollar )udgments agarnst them They decrded to Wart for a Week to write the )udge a letter to receive

Ny “a complete copy of the Order at your convenrence They have no evrdence that they were. demed

access to the Order after calhng or vrsrtmg the Clerk’s Ofﬁce (the Jud1c1al records custodlan see SCRCP __ o

78) or respondmg to the ]udge s laW clerk’s courtesy—copy e- ma1l Slmply put 1mmed1ate acnon Was'.

o :_,_not taken Appellants Were ‘on nottce of the udgment of Rule 59 and- Ac,éemzan Due Process

| .demands no more.” The app eal should be disrmssed




" ‘1L THE MASTER IN-EQUITY DIDN’T ERR IN RELYING ON THE EXPERT CPA

Appe]lants repeatedly second guess the expert s work gomg as far to use bold underhned font : :

[ to clalrn that her work was clearly not an accountmg 2 Br 30—32 Not once do they mennon——let: ‘ S

A";b"-alone drspute—the experts reports supportlng the Master in- Equltys ﬁndrngs and the expert s L

, tesumony, desplte havmg the burden to convmce the Court that there was some error below :
Rather than drsput]ng the ev1dence they make unsupported attacks on the expert s work and '
"'clarm that “the Master n- Eqmty should have appomted an mdependent forenslc accountant to_- ﬁ

‘ perform an accounnng > Br. 30. But “[ ]o accountant [1s] needed because the ev1dence [1s] srmply a':' .

L matter of addlng and subtractlng, and certarnly, rocket sc1ence [1s] not mvolved ? Aprﬂ 2016 Order,_'v

. (R p 67) That s What Appe]lants told the. Master -in- Equ1ty below Here s another there 1s “no case % f _,‘ ' o

V, n South Carolma that requlres 1n a shareholder denvanve su.lt Where an accounnng 15 belng sought .
. that [an] expert wrtness must be rntroduced n order to aud the Court ? Oct 11 2011 Tr (R p 2100 |

: :hnes 20- 25) Now nine years after the fact they want th_ls Court to rule that Lower Courts must—at

penl of reversal—second guess a represented hUgant S strategrc decrsron not to use expert tesumonyr 4 o

: _ ‘and appomt (at the State s cost3) an expert if they feel that hngant needs one for the case.

AL - Appellants can’t fault the Lower Court for not. hmng an accountanti”{""
. when they told the Master—m—Equlty they drdn t want one. A

In mrd October 2010 (four months before the ﬁrst day of tnal) the Court held a hearmg“v'g
. b'mvolvmg (in part) Respondents request for the Court to: requlre that the Defendants accounnng

' "-.A'-expert(s) meet with the accounnng experts of the Plarntlff m an attempt to srmphfy the issues and:

e :resolve accountmg issues.” Oct: 2010 Order (R p 14) At that heanng, Appe]lants told the’ Court they,' e

Vweren ’t gomg to use an expert and ¢ emphatlca]ly [sald] that no. ‘accountant was needed because the .

ewdence was: snnply a matter- of addrng and subtractlng, and certamly, rocket sc1ence was not'

| . mvolved ”? Apnl 2016 Order R. p 67) The represented Appellants were allowed to try the case. the»i_ . L

g way they wanted wnh the Master -In- Eqmty ﬁndrng that “[ ]t 1s not the provmce of the Court to, requlre o

i _ ’the Defendants to: obtarn expert accountlng wnnesses 7 (R p 14) But the Court wouldnt let

Appellants spnng a surpnse on the eve of tnal so. 1t barred them from mtroducrng expert tesnmony




A

;*'-j_(R PP 13 14)
Appellants planned tnal strategy Was rmplemented Here s What Appellants saJd about experts D

' ._A'at the start of the1r case—ln chlef “I have found no.case 1n South Carolma that reqmres ina shareholder < . o

T denvatlve su1t Where an accountlng is bemg sought that [an] expert W1tness must be rntroduced n. e i '

) \'orcler for 2.1d the Court because the ultlmate 1ssue in, tlns Case. has to be dec1ded by your honor S

.:'_Oct 11 2011 (R p 2100 hne 20—p 2101 hne 3) They repeated Thls ‘is not a casé that calls for |
- expert testjmony ? 'Ia’ (R p 2105 hnes 11 16) S I L B
R There was 1o menUOn of the Court appornttng any.ex.pert [T]hat s not What [Appellants]‘ .

= ’anuapated i’ May 2015 Tr (R p 3221 hnes 2_24) “[N]obody came .. . and Sald thats What [th f i
o v"-'}i:Court] should have done ? Id Not unnl the verdlct that is. o T PER g
- On appeal Appellants have reversed coutse agarn *and noW argue that “the master—ln eqmty
-‘ _-.-‘should have appotnted an- mdependent forens1c accountant because “the dlspute s v.qutte
comphcated Br 30 But parnes mn hnganon aren’ tpohnc1ans they can’t ﬂ1p ﬂop [ ] party may not | -
o complarn on. appeal of [an alleged] error or, ob]ect to a tnal procedure Wh1ch hlS own conduct has g
rnduced ” Erméyon v: ]onef Jtreet Pub/ 629 S E.2d 653 670 368 S.C.-444 (2006) (When Court employed
- -?procedure that both parues requested and des1red’ there was no error) [ ] party [cannot] keep[] an -
. ace card up hlS sleeve—rntentlonally or by chance—m the hope that an appellate court W1ll accept‘ :
bt that ace: card and via a reversal give him another opportumty to prove h1s case » I ’ON LLC v. Town
B 'I; : of Mt P/eamﬂt 338 S C 406 422 (7000) In sum, Appellants can’t ask for a-new tnal to add an expert T
o B When they never actually requested one.”’ Staz‘e v Mztv/)e// 330 S C. 189 193, 498 S. E 2d 642 (1 998)
: ‘ In Eﬂc,émn the part1es agreed upon and understood” that a defamatjon case was golng'
; 'fto be blfurcated on habrhty and damages 629 S. E. 2d-at 661 The newspaper defendant chose not to
‘put on any ev1dence at the hab]llty stage, but When it recelved an unfavorable verchct (1n part
B " _ﬁ;deterrmned by the ]udge s ﬁndlng the pla.tnttff a pnvate ﬁgure) it moved for a. mlstrlal because 1t dldn’ B

v get to present a defense Id The ]udge reversed course, allowmg the newspaper to present a defense

. 10 In 2009 Appellants swore that a full accounung” was ¢ berng performed ? and that A&E’s CPAS
: ,'.Would tesufy that everythmg they chd was above board. Se¢ Interrog Resp (R p 12313) '

N
B




by tellmg the )ury that its earher dec1s1ons were adv1sory and. by cllsrmssmg the case by ruhng that Lo

o , the plarnnff was a llrmted pubhc ﬁgure who dldn t prove actual mahce Ia’ at 663 The Supreme Court o '

‘ “dlsagreed holdmg that the plamuff was a prlvate ﬁgure Id at 670 The Court deterrmned that a new e

T ;'_'..trlal on damages was. necessary but res1sted the newspaper s argument for a new tr1al absolute because' Ll

th ]ury already found the newspaper hable and 1t chose whether for tactlcal or other reasons toﬂi

'.;;'v:?_‘acqulesce in blfurcatlon and not present a defense ”? Id at 673 The Supreme Court concluded that j " e

- [1]t woulcl be patently mappropnate and unfarr to’ Appellant as. well as a vtolatron of well estabhshed E

S preservanon of error prmcrples and nonons of ]udlctal economy, to gtve Newspaper a second chance .
to present 1ts evrdence regardrng hab1l1ty to a dlfferent ]ury ? Id
So too here Appellants agreed upon and understood” that the Court wouldn t employ -

oans accountant [F]or tacUcal of other reasons they backtracked on’ the1r mterrogatory responses

o ..sayrng they d use an accountant told the Court that the case was. srmple and that an expert accountant .

- C_Wasn t needed or requ1red by South Carolma law They tr1ed 1t the way they wanted []t would be'fi} B

- _.-_';patently mappropnate” to allow them 2 second b1te at the apple now Em/éron 629 S E 2d at 673

o B The Master—m—Equlty dldn t ert by relymg on expert testlmony

Ms Brady subrmtted an Amended Proposed Statement of Assets L1ab1hues and Eqmty based'

. on A&E S accountrng records the Peachtree system checklng accounts tax returns and checks duen

C A&E that were depos1tecl elsewhere Brady Tr (R p 1276 lme S—p 1277 hne 24 P 1280 lme 23—p

o ‘__.'1281 lme 22 P 1287 hnes424 p 1290 hnes7 24 P, 1293 hne5224 p 1309 lmes 3 14 P 1332'[?-

";',j.-.hne O—p 1333 hne 14 p 1337 hne 16—p 1339 hne 18) Ex 40A (R p 12525) Her ﬁndmgs

- accorchng the Court below were fully supported by the ewdence z Order (R p 24)

Her report estabhshed that the only real asset that A&E had on December 31 2007 was an‘-

R account recelvable due from Appellants totahng the $2 712 503 31 EX 40 A (R p 12527) Appellants.'

s " were grven credlt for every payment made mto A&E on the accounts recervable balance Brady Tr. : B S

(R p 1610 hnes 7 21) If Appellants made a payment to A&E that balance on A&E’s books was SR

credlted (lowered) by A&E s accountant ‘;':at Snuth Sapp 1n the ﬁrst mstance (Ex 35 R p 12435 ' -

i Smrth Sapp work papers) or by Ms Bracy in her report Brady Tr (R p 1291 lme 11—p 1292 hne' )




22, p 1556 lmes4 13; p 1610 lmes 6 21)

There were }ust over a $1 OO OOO m remzunrng assets There Were $79 434 71 rn current habllltxes'. " ;‘, : :

- ..,_f_"-"and 3112 963 30 in long term hablhnes Ex. 40-A R p 12527) The Eqmty s1de detaﬂed Mz Vercen's s o

__: :350 OOO rn1t1al contnbutlon (common stock and pa1d in caprtal) the remamder was retamed earmngs e

::and proﬁt Id (R p 12527) see a/so Brady Tr (R p- 1610 lme 27—p 1611 lme 10) What these books';‘,_'

o . mean 1s that at the end of 2007 A&E only had $22 277 46 in cash and 1ts- value was dependent on':_f‘-'.' : :

‘unpard accounts due from Appellants

Havmg explamed the- reports Appellants cnncrsms can be. qu1ckly dJsmlssed Flrst theyi- S

o 'beheve that there s somethmg wrong w1th Ms Brady s testxmony that “If you have recelpts you take-;""_

- '.“t'_those recerpts You re not saylng that you. stand behmd them . If L ~An your realm of expenence L

[1t] looks hke 1t could be an expense or 1f it could bea payable you usé your ]udgment 7 Br 30 (c1tmg : o

' R p 724 hne ZO—p 725 lme 4). That just meant that . Ms. Brady, usmg her Judgment took Mr ST

) _Vereen $ codmg of expenses to parttcular )obs on the Peachtree system as meamng that those expenses Lo

' '.-were actually A&E s expenses for that ob (Brady Tr R p 779 lmes 4 11) somethrng that could only' T

| ..vwork in hrs favor To give an. example she assumed a $20, OOO check wntten a RE l1ne of “[p]ayback_'}:.

’ deposrt on [p re engmeered metal bldg: of Sue Mathls ' was for a leg1t1mate mvorce Id (R p 832 lmes‘:"':" -

5 25) Ex 4 (R p- 4181) She d1dn t drscover that Appellants charged A&E $20 OOO for a $9, 500* -

4 mvo1ce and pocketed the deference untll they gave her the invoice a week before the tnal started Id ‘ . A

’(R p 832, hne 15——p 836, lme 8) o | B
Second they fault Ms Brady for not bemg able to perform on the fly math to determme “how o

’, much was due each shareholder at the end of 2007.” Br. 31 As she tesuﬁed her reports show the

' _proﬁt (R p- 1605 hnes 19- 21) (“I do have reports in each one of these ﬁles that’ tell you What the - '

; proﬁt and loss should have been in that year at: that tjrn'e ). Also her Amended Proposed Statement o

o 'shows that 1f A&E pa.ld 1ts hab1ht1es and Mr Vereen hrs 1nrt1al contnbutlon ($:>0 OOO) each shareholder o ; o

o 'would be due over $1 mrlhon Ex 40- A (R p. 12527)

Havrng solved that seemmg problem w1th Ms. Brady s work we've answered Appellants next . e

| 'argument about whether A&E made or lost money Br.. 31 lf A&E pa;td off its habu;tttes and-"

B




EN

- Appellants returned the money they stole the company Would ve. had over two mrllron dollars n cash: _

1n the bank Appellants c1tatton to page 240 (R p 1508) proves nothmg Ms Brady tesuﬁed that “I; ‘j

' ‘_do not Want to testlfy on [ A&E’ ] proﬁt is untll I know What mcome and expenses are legally A&E’ ? L

o ‘j‘f_.Brady Tr (R p 1508 hnes 17 20) Ms Brady recogruzed that it was the Court s prerogattve to' make»’* L

i l.-". that call that s Why she subrmtted a Proposed (not fmal) Statement of Assets L1ab111ttes and Eqmty S
' Ex4OA(Rp12527) | e - p' o |
- Next Appellants rmply that Ms Brady drd not account for A&E ’s expenses Br 31 Her report o

. baccounts for every expense on A&E s books and for every check in: and out A&E s bank account .

| A';.Brady Tr (R P 1277 hnes 15 24 p 1610 hnes 6 21) Appellants Wanted the Court and Ms: Brady to

'beheve that they pald for A&E S expenses dldnt record them on the books and falled to. pay S |

themselves back—even though Mr Vereen Wrote all A&E’s checks Both. the Court and the expert -

_accountant thought that made no sense: Appellants had the burden to prove therr offset and they o

- A_\den t do it. As the Court found Mr Vereen regularly sought relmbursement for expenses he pardi T

on the Companys behalf Whrch were, documented charged to a ]ob ledger on the Companys o

o accountmg system and were rmmedlately re1mbursed to [hrm] by a Company srgned check i Order.' L _—

N (R p- 31) see a/ro Brady Tr (R p 1603 hne 22—p 1604 hne 3) (“There are’ many, many, many checks-.

~ on the company Wr1tten to Wayne Vereen Beth Slsson and Ellls A lot of rermbursements .. were - .

:"‘coded to- obs ) Ms Brady test1f1ed that as a CPA proper backup to claJm relmbursement would be
~ “an rnv01ce or recerpt and mvorce for the bill”'and a check that paud it. Ia’ (R P 1312 hne 15—p 1313 :
" v hne 22) The CPA tesufled that it was very unusual” to ‘wait four years to ask for a relmbursement .

---igrven the tax nnphcatlons Id She said that the records showed that all»of‘ these related Wr_ote checks.
to the same supphers “to have a check Wntten to one of those-suppliers. [she]- couldn’t determrne” =

*on Whose behalf it was pzud Wlthout backup Id (R p 1327 hnes 3- 24) The same; she testified, goes

1;'Zfor five- year old credlt card charges Ia’ (R p 1527 hne 3—p 1329 line 22) That tesmnony wentn e

.‘_-'unchallenged because Appellants chose 1 not to use: an expert The Court below found the testlmony o
| '_credable (Order R pp 30——31 45—46) and 1t Went unchallenged Thrs Court should find it credlble. C

t_oo. '
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Independent of those ﬁndlngs tlns Court should dlsrmss Appellants argument because they";' -

- ‘._fa1led to challenge the Master—m Eqmty s sancuonlng them for falhng to cornply W'ltlfl 1ts chscov ery :" . R 3

e '_:_'ru]lng Bm/ém’rv Pr ﬁmde Im Co 2558.C. 159 160 177 SE2d 544 (1970) Appellants haye the _' :

"8, E 2d 830 379 S C 462 (Ct App 2008)) and that rulrng remarns unchallenged After the lawqut was - ) B

_:iﬁled Appellants went to thelr accountants and tried to claJm $4OO OOO i expenses they purportedly ' '

N pa1d on A&E 5 behalf many years before Brady Tr (R p 1311 hnes 6 25) But those expenses Weren t 5

ton the tax returns for those years and they didn’t have any supportrng backup Id (R p 1312 hnes l-" ‘

F‘ 14) n Durmg Mr Vereen s. deposmon he sard he. had rnvorces and checks to support the attempted :"-'.:;"A o

'.'.',;.credrts Id (R p 1314 hnes 2 17) Appellants never produced that clalmed backup, _ad (R p 1315 hne .

B 18—p 1316 lrne 1), desprte a Court order requlrrng thern to present ev1dence of the actual invoice or - sl

3 b]ll for servrces and the cancelled check by December 1 2010 or else be barrecl from presenﬂng them .

“at tr1al Oct 2010 Order (R pp 15 16) The: Master n- Eqmty found that Appellants frequently tned-' =

“to v101ate that order sustaJned ob]ectlons to entenng that: ev1dence and drsallowed the clalmsl’v L

'”.'altogether Order (R p- 30—31 45 48) There $ not challenge to that ruhng, so 1t s law of the case and-..".f : R

-“'they can t argue the 1 1ssue on appeal State v, Fﬂpp 396 S C 434 441 721 S E2d 465, 468 (Ct App

2012) (\When an appellate brref “does not drspute the correctness of the tnal court s ruhng” “that o

| rulrng 1s laW of the case. ”)

Next they argue. that Ms. Brady chd not ad]ust her retarned earnrngs calculat:lon to reﬂect .
| .\;'ereen s cash: cap1tal-»1nvestment Br 31 For one, Mr Vereen s, $50 OOO caprtal 1nvestrnent 1s not a
_.retamed earnmg That account is kept under the Stockholder s Eqmty column as. “Comrnon Stock”
:and “Addruonal Pald in Caprtal ” Ex. 40-A (R p- 12527) Any other clalmed m]ecnons were, not cap1tal '

anvestments they were offsets to the amounts Appellants took from A&E whrch 1s the same: b'

s . methodology Mz Vereen s, accountants at Srmth Sapp used. E g, Brady Tr (R p 1293 l1ne 19—p

' Ms. Brady met with Appellants and gave them . creths for some amounts they clarmed and Mr.
-'Srmth consented. to certain expenses that she wouldn t have Id (R p 1316 hne 12—p 1317 lrne 13;

L pl1334, line 6—p 1336, line 24)




'1294 l1ne6 P 1337 lmes4 15; p 1409 lines 3- 23 p 1429 hne 4—p 1430 line. 10)
o " They also argue that Mr Vereen s alleged 1n k1nd conttlbuhons of heavy equlpment and -

- "ofﬁce equlpment to the Company aren’t accounted for They cite Ms Brady s tesnmony to prove thev- N B

5 | 'pomt but on the c1ted page she says the eqmpment [1s] on the books ” Br. 31 (crtlng R p 1607 hnes' E _'

| 14 15)) Indeed 1t 1s See Ex 40 A (R p 17527) (two eqmpment accounts and one automotwe ; |

: faccount)

R and sk1d expenses and about Whether some ]obs were for -profit, ¢ even though Mr. Vereen dlsagreed T

. .{Br 33 Ms Brady left 1t up to ‘the. Court to make those calls Brady Tr. (R p- 1508 lmes 3-20; p.. 1540,

o l1nes 6 17) The Master m- Eqmty found Mr Srmth credlble not Mr. Vereen. Factﬁnders make those c

"‘calls every day Apart from calllng it unreasonable Appellants can’t. arnculate why the Master n- - -
' .Eqmty Was Wrong .

Appellants also want thlS Court to beheve that Brady requlred backup for all expenses:-‘v

| Vereen attempted to take credlt for but she dld not requrre the same from Srmth ” Br 33 They omit *

Appellants also clalm that Ms Brady erred by behevrng Mr Smlth s test:lmony about the lull' .

that Mr Vereen as A&E s sole check srgner requlred backup from Mr Smith before grvrng hlm any P

- ‘rermbursement Smlth Tr (R p- 883 l1ne lS—p 887, line 14). And what they say | about Ms:. Brady 1s—_ c

B 'at best———a half truth Ms Brady explarned that she dld not go through each and every check Wntten, .

L "-_;to Mr Smlth or Mr Vereen 1f they Were coded to ]obs on A&E s Peachtree system. Brady Tr. (R. p :

- ‘ 1604 hnes l 3) Appellants aren’t: really upset about that They re mad that they didn’t get: creth for ..

L off the books expenses ‘they purportedly mcurred of A&E’s behalf but never got around tor askmg": :

o '-‘_for relrnbursement untll the lmganon started As we’ve already e‘iplalned Ms. Brady testtﬁed that e

N CPAs Wouldn 't accept What they submltted and the Court d15a110Wed mdependently, those clalmed‘

: e\:penses because Appellants Vlolated 1ts dlscovery order

Fmally, Appellants argue that ‘Brady was not subrmttlng that Vereen owed the Company or. ..

o Smlth that amount of money Br 32 That s exactly What she dad Her report quannﬁed the amounts’’ f: -

o "that Appellants stole and placed them as an account recervable 5 ee EX 40 A R p 12527)

S aPPEtLANTs MUST PAY A&E PRE}UDGME\I’T INTEREST oxl THP .




'_ AMOUNTS THEY STOLE

A&E sought to recover a sum certam—the amount the Vereens and therr ent1ttes stole frorn ;’ e

- :.:.‘. the company Because A&E s measure of recovery s ﬁxed its. ent1tled to pre udgment mterest

) '_,l: A Appellants can t fault the South Carohna ]udlclal system for thelr contlnued -
LT un;ustlﬁed retent1on ofA&E’s funds s L e P

[A] party who has had the use of money owed to another may ]ustly‘be reunred to pay mterest

“"from the tJrne the payment should have onglnally been made ” ]ame . Ammmn Mm‘ Fzre Im Ca of

s C/)ar/efton 340 s E 2d 142 143, 287 s c 541 (1986) South Carohna courts recogmze that only by

T have occup1ed absent the wrongdoers acnon » Id

‘.‘:’-'iawardmg pre)udgment mterest can the damaged party “be restored to the posrnon Wl’]_lch it would o -

That s why Appellants argument that []t 1s meqmtable to charge [them] pre]udgment mterestf L

: from the end of tr1al to the date of the issuance of the order as such delay was-not caused by [them]

: (Br 29) holds no water For one, they havent c1ted any case law supportlng it, s0 they ve- fa1led to o -

e preserve 1t for rev1ew Bean v. Soulb Caro/zna Cent R.R Co 709 S E 2d 99 113 (Ct App 201 1) (1ssue” L .

:'deemed abandoned because htlgant c1te[d] no case law 1n support of [1t] ) For another the{_; '

Legrslature den t see ﬁt to wnte Appellants excepﬂon 1nto the pre udgment mterest statute S C Code )

. § 34- 31 20 And South Carohna courts don t second—guess the Legrslature s chorce of words in clear—. Lo

jfcut statutes Green 2. szmemmn 238 S E 2d 323 325 269 s, C 535 538—39 (l 977)

Acceptmg Appellants argument would also turn tradmonal notlons about pre]udgmenti’j__.'i. o

o ?‘ 1nterest on the1r head As Learned Hand sa1d almost 100 years ago

S ""Whatever may have been our archa1c nouons about mterest 1n modern ﬁnanclal. s
 communities. a dollar. today 1s worth more than.a ‘dollar next yeat; and to ignote the
. interval as immaterial is to. contradict wellsettled behefs about value. The presentuse. .
' “of my money is itself a thing: of value and; 1f I get no compensat10n for its’ loss my' S
; - remedy does not altogether r1ght my wrong. - » : Y

;Pron‘er z’?’ Gamb/e Dm‘ Co v. Sberman 2 F 2d 165 166. (S D N Y 1924) Vzc/é v 5 C D O T 347 S. C

. “470 481 556 S E 2d 693 (Ct App 2001) (“pre udgment mterest” accounts for “the nme value Of

B ‘imoney that should have been recelved ) Appellants took and kept A&E’s assets through tr1al desp1te

o proof of rmsconduct [that] was all but absolute Order (R p 56) They aren t paymg pre udgment o




_ v_frnterest due to hnganon delays they re payrng 1t due to therr contrnued retennon of A&E s property

O B» A&E’s measure of recovery was ﬁxed at the trme 1ts clarm arose.

“The law allows pre]udgment rnterest on obhgatlons to pay money from the tune when

= the payment 1s demandable and 1f the sum' is: certarn of capable of be1ng reduced to certarnty B

.-; 'drsputed does not render the cla1m unhqmdated ? Id. “The proper test for determmmg Whether

o pre udgment 1nterest may be awarded 1s Whether or not the measure of recovery, not necessarlly the. -

Ca amount of damages 18 ﬁxed by condmons e‘nstlng at the trme the cla.rrn arose. ” Id

Here the measure of recovery was ascertarnable at the. nme A&E’s claJm arose. Appellants L

i 13 rmsapproprlated A&E’s funds and farled to pay (or even rnvorce) for A&E 3 work At tnal A&E o

SR proved its case by pomt1ng to the stolen checks unauthonzed expendrtures and unpard invoices. Nov
B jmore s reqmred for A&E to be- awarded pre] udgment mterest ‘
The presence of srnnlar pleces of mformanon allowed the Supreme Court to afﬁrm a trial -

’ ':_'court s pre]udgment mterest award i a constructton case. In szt/yHunter V. Hopron a construcnon» -

LI __company sued a customer who drdn t pay The Court found that the construcnon company s mvorces; -

v':estabhshed 1ts costs at the tlrne the clarm arose “The mere fact that Homeowners drsagreed w1th

e ‘Bullder regardrng the amounts wh1ch were stated i in the.i 1nv01ces represennng completed work did .

: not. preclude an- award of pre)udgment mterest » 515°S. E 2d at 421 So too here. A&E S records-

. detalled the expenses that Appellants never paJd and Appellants checkmg records showed the stolen'l' -

‘ffsmzf/]Hun;er Comt Co Im » Hopm 616 SE2d 419, 421 s d 2005): And “[ ]he fict that the smis |

B r..'.,'_gchecks S ee. a/m Bul/er Contmn‘mg, Im v Coun‘ S z‘reez‘ 631 S.E. 2cl 252 259 (S. C 2006) (contract amount_ S

S and change orders estabhshed measure of recovery n construcnon drspute)

Appellants say ‘Smrth de not seek a sum. certam Br 24. But pre]udgment mterest was‘ '

A awarded to A&E Order (R p 18 57) They repeat arguments about Mr Srmth s purported ﬁduc1ary' '

'breaches Br 26 28 But Appellants suggestlng that Mr Snnth d1d anythrng Jmproper (he drdn t) has

S ‘no beanng on A&E s entltlement to pre]udgment mterest Br 24 27 (focusmg on- arnounts that could‘- |

e f-be “due to Srmth asa shareholder ”) A&E s measure of recovery ageunst Appellants is the only arnount

; '::'that must be ascertarnable there $ no reqmrement that amount of Compa_ny. fu:nds or‘ ‘the amount'




N mterest 1s allowablel_

- v‘due each shareholder” be “ﬁxed » Br 28 Evenvrf tlns Court beheves therr arguments about Mr Smlth', = s

t\.,

L (1t shouldn’t) that purported wrongd: ) ;’ g has no 1mpac v_‘,onlwhether pre udgment Jnterest 1s avarlable o

: :The “assernon of a counterclarm seekrng an offset does not prevent an award of pre udgment 1nterest L

o :_because 1s the character of the clarm and not the defense to, 1t that determmes whether pre udgment L

thz‘/er Conz‘mftzng, 63 S E 2d at 259

Hz;tom C/yar/emm Ho/c/mg,f LLC v Ma//on doesn £ change the calculus That case wasn t about AR

Loa company (through a. denvatlve smt) sulng one of 1ts shareholders for steahng company funds andj“~ ’

S mrsappropnatrng corporate opportunrnes In fact 1t wasn t a denvanve acnon at all———the rehef went

K _.master was entlrely personal to HCH

T jffto the member not the entlty 673 s'E 2d 448 459 381 s c 417 (2009) (“[ he rehef granted by the: S

. rnstead of an rmnal return of the converted funds 1n whole .

| _;:?_to [the] ennty ”) In that case HCH and Mallon were members of an LLC Id at 452 HCH wanted"._ o 2

i half of the proceeds from the sale of a property that had been escrowed and recelved that in 1ts S

o t from A&E in the ﬁrst mstance

f']udgment agamst Mallon Id at 453 54 The master awarded pre udgment mterest on the one- half.‘_.f .

. ‘:'fdrstnbunon Id But the Supreme Court found that the members weren t necessanly contemplanng. Ll

-_the “standard ﬁfty ﬁfty” :dlstnbunon 50 the measure of recovery for pre]udgment mterest wassb ‘
unhqurdated at the t1me the parnes clalms to the proceeds arose ” Id

’ Tlns case, unhke Ma//on 1sn t about a pre udgment rnterest award tred up wrth escrowed funds :

E :and undeclded future dlstrrbunons Instead 1t s about Appellants puttrng back the money they stole _:. S

I~V7" ‘“THE - MASTER-IN-EQUITY AND THE EXPERT WERE CORRECT IN‘»', o

‘ DISBELIEVING APPELLANTS’ ATTEMPTED FRAUD ON THE COURT

Appellants argue that both the Master in- Equrty and the expert accountant erred by endmg

,» ,t"_'”:v.therr analysls after December 31 2007 (Br 32 33 39) The Order speaks for 1tself the expert SR

. properly dlsregarded all ﬁnanclal transactlons after that date wzt/y tbe exn_’ptzon 0f aciounts retezmb/e and :

B ' p@/ments made for wamm y wor/é > Order (R p 48) (empha51s added) Nerther the Court snot the expert s .

. : ﬁgures stopped m 2007 Appellants ormt the Court s, other post 2007 ﬁndJng “Defendants submltted -

P fraudulent clarms for relmbursernent to the Court for [post 2007] expenses advanced by Park Place' S




R to the Company 2 Id

Ms Brady s Sunrmary Analy51s of Non Corporate Acmnty gave Appellants $l34 853 72 1n"__'_

B i__consented to credrts by Mr. Smrth whrch mcluded payments made for matenals at the Fountams and‘? -

:'_..\X/llloughby and payments to subcontractors n 2008 and 2009 5 ee E*{ 40 “Agreed upon expenses by

| M. Smith.” (R pp 12454, 12478, 12487 12490_12491 12510_12519) WhatAppellants haventdone}f-f.-;,—_-_,f{,'i,

o _.on appeal is name a smgle dollar that was mrssed Instead they c1te to scattered transcrlpt pages R

: Prowdmg no amounts on whrch to reduce the ]udgment agamst them That 5 because theY can t o

: dlspute what the Lower Court found Appellants doubled down and tned to defraud the Court Order’-f: se

e

Appe]lants started a separate company, Grand Strand tn 2008 In What 1s all too- farmhar by:":-' : ‘ '_ - ‘

and large they drdn t depos1t what should ve been Grand Strand’s recelpts 1nto 1ts own account rather o L -

- . ’[they put them mn Park Place Order (R. pp. 48—49) Park Place then funneled the money into A&E so'l" o

e % that the Vereen famlly could pay themselves a salary from A&E that they could later cla1m as.a loanf S

L v":'fromParkPlace Id o B oo

Ms Drewett-—who worked. tor Park Place Parkway, A&E and Grand Strand out of the same S

N .ofﬁce—testxﬁed that she answered the phone as ‘Grand Strand Bullders when peoPle called in 2008 '_ o

: 'and 2009 (R p 6637) She also testified that A&E d1d no.new )obs in those years (R pp: 6636 37) |

o -_Mr Vereen was the hcensed “quahfymg party” for Grand Strand Ex lO (R pp 8433 34, 8438—40) -

";-‘Slsson Tr R. p 2046 hnes 1-14). That meant he had to be a full tlme employee ‘ina responsrble s

o management pos1t10n ”S.C.. Code § 40- 11 -230(B) (3) Ms Slsson spent much of her Ume as Pres1dent L
h :of Grand Strand defendrng Appellants (whose ranks don t mclude Grand Strand) below Order (R p B
49) Smlth Tr (R p. 1003, lines 212). e ' |

Grand Strand had perrmts 1ssued for a $535 OOO )ob n Apnl 2008 a 3320 OOO ]ob n June'_i‘;'

"’7-2008 and a $49O OOO job- m]anuary 2009 Pl’s E‘( ll (R pp 8444 8453 55) It got the obs (thch..i.‘_.' T

' ','mvolved the construct10n of several large houses) because Mr Vereen was personally mvolved (as the o

. ’statute requrred) Srmth Tr (R p: 995 lines 7 13) Grand Strand pzud no salanes to its employees Aug

B 7017Mr Vereen Tr. (R P 2588—89) Srmth Tr (P p 996 lrnes l 9 p 999 lmesl lg D. lOOl lmes




e 1 lO) It only had rmmmal'_deposrts that money Went to Park Place Smrth Tr (R p 999 hnes 3—p

s lOOl llne 10) Were Appellants Workmg for freeD -

_ They weren t A&E through Appellants contlnued to pay Mr Vereen and hrs daughter a-

i Mweekly salary all the Way up to a couple months before the date of Ms Drewett s deposrtron m late._‘_'.: ’4

| 2009 Drewett Dep (R p 6638) Ex 27 (R p 12295 12305) From 2008 to 2009 Mr Vereen Was_' : .

L pard at least $96 566 40 even though he was' Grand Strand’s full trrne employee E‘( 27 (R p 12305) e

. vThe salary payments contmued for over a year even though by and large nobody Was Workrng o
o Drewett Dep. (R P 6639) e e |
E Why was A&E taklng out loans from Park Place to pay salarles if its employees were Workmg' -
-"for a. drfferent construction companyD The abndged Ver31on Appellants kneW they were. In trouble‘ :
.: _’When they recerved Mr Smrth s demand letter and Were domg anythrng they could to reduce- the. ‘
_. »'_"v')udgment they kneW Was commg E | » v

A&E under Appellants control deposrted checks. 1t recerved from Park Place Ms. Drewett C

S Would then cut the payroll to herself Mr Vereen and Ms SlSSOI’l the’ Presrdent of Grand Strand (R .‘ o

: .::'7p 6639) \X/hy de Park Place care 1f A&E could pay salarles9 It dldn t. It Wasnt even Park Place s e

T 4_.‘money Appellants funneled money due Grand Strand through Park Place and then mto A&E (V ereen -

b' _ »'.Tr R pp 2588—2590) SO they could later clarm it as a creth in the hugatlon Order (R p- 48—49) Mr B -

“ _‘ ‘ Smrth never authonzed A&E to pay Mr Vereen Ms Srsson or. Ms Drewett salanes for their Work

E v-, :;Wlth Grand Strand (R P 1002 hnes 13 25) Mr Srmth never authonzed A&E to pay Ms Slsson to

- defend Appellants in'a lawsmt A&E brought allegrng that they stole its.money. Srmth Tr (R p- 1003 :'i '

h l1nes l 12) Appellants attempt to dece1ve the Court made it 1mpossrble to g1ve them credit for any

B ‘purported unaccounted for legrumate act1v111es they could ve conducted on A&E s behalf

]OINT AND SEVERAL LIABILITY IS APPROPRIATE

In thJS attack on the udgment Appellants aren’t clarmmg that Mr Vereen isn’t respon51ble -

for What he drd 5 e Br 16 Instead they clalm that Mr Vereen is the only one- responsrble desprte
> ‘f’;'every other Appellant—entrty or not—paruclpatmg n the consplracy and sharmg in the sporls =

But A&E dlcln tsue Just IVIr Vereen It alleged a conspiracy and )olnt and—several habjht 7. The .




o pleadrngs detarled tlnrty plus transacuons showmg that A&E Was nothmg rnore than cost center for“ -

. the Vereens farmly bus1ness Cornpl 'ﬂ 11 (R pp 425 29) The ev1 v_ ence supported those pleadrngS 3 :

A "“the[] books were ran, as. all these compames Were as one Brady Tr (R p 1296 hne 9—p 1297 hneff_. ‘ ; .

' 7). The expert tesuﬁed that trackrng Whose mcome Was Whose Was dlfﬁcult because they ran 1t ltke o

' ~ithey were paylng out all the drfferent companres 7 Id The Court agreed the Appellants and A&E Were L

treated as 1f they were oné large ent1ty Order (R p 47) Appellants don t even challenge its

o ﬁndlng that they corntmngled funds W1thout regard to ownershrp or the taxanon of funds to the .

‘ rec1p1ent 7 (Id at 49)
| All the Appellants———the 1nchv1duals and the1r entlttes—defended the case collecttvely, asserttng _

: that they put n more. money than they took out » Order (R pp 23 30 38) That wasn’t true, and'.'r

: )udgment was: rendered ]orntly and severally NOW they Want to be treated separately But the facts o

show that they never attached legal srgmﬁcance to therr alleged dlfferences in'the ﬁrst place
B A Appellants were on notice of ]omt-and-several hablhty | ) |
- A&E’s complamt asked for a )udgrnent agamst Appellants ]otntly and severally 5 e Cornpl
(R p 432) A&E alleged all Appellants consplred together to dlvert A&E’s assets and that they,:.'
o »collecnvely, could not account for the tlurty plus transactlons 1dennﬁed 1n the ComplaJnt Id 1] 12 (R .

pp 429—30)

“In 2012 1n response to the Trlal Court s chrectrve Respondents ﬁled a post trral merho. agzun

I Irepeatlng the request for a )ornt—and several habrhty (R pp 12538—43) The post trral memo detalled: R

_ ’Why ]ornt and several lrablhty Was approprlate c1t1ng the very cases Appellants drscuss in the1r brref -

| ‘.y'vSee R p 12542) (crnng Mid Som‘/y szaza’ Pope and Magna/za Non‘/y) Years passed and Appellants,i_t

._ never ob]ected to those arguments Appellants knew the Court Would consrder eqmtable doctrmes»i: :

.lrke prercrng and arnalgarnatlon They had the opportumty to. be heard but never ﬁled a bnef Due

Process requrres no rnore

B B. S If the Court finds that ]omt-and-several hablhty was’ not appropnately pleaded‘ ’
. the issue was tned by consent or the Court below granted a motion to amend

At the moton-to- recon51der heanng, Counsel argued that over the course of the case,. the .

SRR S




A

4 : . -

L N drsregardrng [of] the corporate ennnes was dlscussed and hammered through[out] ” May 7013 Tr (R

L p 3197 hnes 2 5) Counsel contlnued argulng that “the defendants always consrdered themselvesh R

e ” Id (R p 3197 hnes 8 11) The Court agfeed statlng that “1f there 5. ever been a case off'

: _amalgamanon thlS 1s one I can t 1mag1ne there berng a clearer case: of amalgamanon than thrs case”’

I tthk Rule 15 allows the monon to be made after the ]udgment zf z‘/mtf an issue before t/ye Cayrt” C

| :Id (R p 3198 hnes 20 24) The Court agreed mdrcatlng that “[]t certalnly was: tr1ed that way ” Id (R o

O "‘-that Appellants Were responsrble )omt—and severally under an amalgarnanon theory Apr 2016 Order:\
ff.*(R p 69)

At the Very least the Jomt and several 1ssues rzused here were- tned by consent or the Court -

. (masmuch as: that was reunred) \X/hen issues not rarsed by the pleadrngs are tned by express or -
» lmphed consent of the parnes they shall be. treated be treated i n alt respects as 1f they had been ralsed N .
A i the pleadrngs ” SCRCP 15(b) That motion can happen even after udgment and farlure to so’ -
. 'Iamend does not affect the result of the tnal of th[ |se.issues.” Id. | o
As the Lower Court found the case.was tried ]omt and severallv Why else would A&E put.?-'
- on un- ob]ected to testlrnony from its accountant that “these books were ran, as all these compames ;v :
o _were as’one” and that they ‘ran. it hke they were paymg out of all the dlfferent compames” ('Brady‘( |
N Tr R p 1296 line 9—p 1297 hne 7)> \X/hy else ‘would Counsel ask if the expert had ever seeni»' .
' :-‘_"corporatlons that spend'money on-behalf of other compames and not report it m thelr, busmessi
- .records or 1f she saw these types of mterrelated transfers when there’s two separate shareholders

S _that are not in the same fannly and have 110 other related. compamesp” (R p 1341 hnes 5 75) \X/hy" '

L dep051ted rnto another s account?’ (R p 2519) how he kept up w1th money ﬂowmg back and forth' .

e be*ween hrs various compdﬂleS (R P 2544) or why the Appellant ennnes pard for expeﬂses &lat

‘ ;f_.Id (R p 3197 hne 23 to R p 3198 hne 2). Counsel stated, “[\X/]e ask you “to amend the pleadmgs R
| p 3198 hne 25 to 3199 hne 1) In her Order D1sposmg of the Post Tnal Motlons the Master m—-'

fj.,‘_".”Equrty found that Appellants de not. tlrnely file a monon to reconslder and held (1n the alternatrve) ‘. E

granted A&E s monon for leave to amend the pleadrngs by ﬁndrng on the amalgarnanon issue , PR

.' else would Counsel ask Mr. Vereen how he kept up w1th checks belng wrltten to one ennty and DT



bv..Werent (m Appellants rmnds) therr own. (R P 3071) Thrs Pleadmgs dJSpute can’t carl‘y the daY,:
' parncularly When theres no preJudJce———Appellants stood umted 1n tr1al in the face ) proof of -

} " rmsconduct [that] Was all but absolute 7 Order (R p 56)

C Appellants Were Appropnately Amalgamated

South Carolma dldn t have a Supreme Court dec1slon ’analyzrng amalgamanon before Pm‘uzs 1/ ‘

_ me‘ Roe Restaurantf Im where the Court recogmzed that

' [C]ourts dJsregard the corporate ﬁctton spec1ﬁcally because it has parted company W1th the.

‘enterprise- fact for whose furtherance the corporatton was- created and, having got that far, i

- they then take the further step of ascertamrng what is the actual enterprise-fact and attach the
consequences- of the acts-of the. component 1nd1v1duals or corporations to that enterprlse N
- enttty, to the extent that the economlc outlmes of the 51tuatton Warrant or reqmre

- _:-’op No. 27823 at £11 qulys 2018) (c1tat10n ormtted)

That decrsron announced a general rule it dadn’t lumt the doctnne to any spec1f1c set of facts. -

.- All that needs showmg is entwmement and ¢ ev1dence of bad fatth abuse fraud Wrongdorng, or

]usuce resultmg from the blurrmg of the enttnes legal dJstmcnons 7 Id at 12. Neither Pemm nor any

: other South Carohna appellate case (rncludang Magno/za Non‘b and Pope) has adopted a test contalmng “

o elements that must be found before the doctrrne 1s apphed

Respondents agree that there s nothlng nefanous in creatmg an- LLC ‘or corporatlon but
South Carohna—both 1ts Legrslature and ]ud1c1ary—has no, mterest in allowmg people to use its
. corporate law to perpetrate “fraud usttfy Wrong, or defeat pubhc pollcy Id (quotmg Dmg/ Der. Corp :
3 v. Found. Im Co 380 S.C. 97 101 668 S. E 2d 798 800 (2008)) “[l]t Would be un]ust to- perrmt those :’
' who control compames to treat them as. a smgle or umtary enterpnse and then assert their corporate B
separateness. in order to comrmt frauds and other rmsdeeds with 1rnpun1ty ” Laf Pa/mas Auoc v Las
Palmas Cenler/lﬁm 1 Cal. Rptr 2d 301 317 (Cal App 1991) | _
| Pm‘uu calls thas Court to determlne 1f (1) Appellants blurred their legal chsnnctlons and (2) 1 1n
domg sO, chd they comrmt fraud abuse Wrongdomg, or some other 1n]ust1ce> Yes. and yes.
| 1 Appellants were 1ntertw1ned ‘ |

b ThlS is a case about a famle (the Vereens) takrng advantage of a man, Mr Smith. The cast of




":

SRR characters 1s not long—Mr Srmth Mr Vereen and Ms Vereen play the starrlng roles The Vereens

£ ﬁfty ﬁfty By the nrne A&E was created Mr Vereen controlled three other ent1t1es named AVC

Parkway, and Park Place Mr Vereen wholly owned AVC Mr Vereen Tr (R

o :"_ ':‘:;Vereen owned 5% of Park Place hrs w1fe owned the other 95% Ms Vereen owns all of Parkway L ':. N

s s fOfﬁces Parkway Ofﬁces owned ofﬁce space mcludmg a smgle ofﬁce shared by A&E and the mult:1ple o

e _' Appellate enmtles Order (R p 19) The same employee—-pald by A&E—performed tasks on behalf :

” ’ofPark Place A&E AVC and Parkway there Drewett Dep (R pp 6526 6541 6551 56 6567 70)

= Ms Vereen Dep (R p-. 12372 hne 20—p 12373 hne 13) That sarne ofﬁce space kept Parkways Park S

o Place Sy and A&E’s books and records (R p 6632) Shared ofﬁce space shared owners and 1dent1cal,

e ) operators pomt in favor of applylng the doctrme Kznmzdv Landm(g, 344 S E 2d 869 874 389 S C 89 .

' 96 (Ct App 1986) (rnd1v1dual was ofﬁcer and shareholder n each enuty, remarnrng shareholders were '

‘famlly members and all corporate ofﬁces were n: the same locatron) Magno/za N Prop Ou/nerr Prop

R .A.',Arrn . Hem‘age Cmnys Im 397 SC 348 359— 60 725 SEZd 112 118 (Ct APP 2012) (shared' l.

: .'./"_.b_-ofﬁcers drrectors and ofﬁce space) Jee a/xo Green 2. C/Jampzon Im Co 577 So 2d 249 257 58 (La Ct -
| '__prp 1991) (Factors No 1,2,3, 12, 14, 15). | | |

If that were- all that happened it rmght not be enough S e Peﬂuzr at 13 But that wasn tiat; not -

- ‘iby a long shot Pemtzr teaches that a Court must cons1der the 1dent1ty of the party sought to be:

- amalgamated See zd at 13 Here we've got two LLCs and one S Corporatton so 2 hrgh degree of )

o ':formahty is not reunred Id But there 1s Stlll is a. basrc bottom hne that must be followed for’ any

E -‘fbusrness Appellants den t Just t1ptoe over that hne They sprmted past 1t and never looked back
For one Appe]lants farled to keep or make any records of therr alleged agreements w1th A&E o
- And for another they falled to document the transfers between themselves and A&E or bother

L mvorcmg each other Order (R p 49) Brady Tr (R p 1285 hnesl 3) Mr Vereen srmply made an ) | ,

L mvorce inf [h_rs] rmnd ”? (R P: 536 lmes 71 23) “There’s no structur'e ” Smlth Tr (R p. 68 lmes 2 3) '

| 'idaughter Ms S1sson isa supportmg actress Mr Srmth and Mz. Vereen created A&E and owned 1t o

488 llnes 13 15) Mr Sl

. Ms Brady testrﬁed that the drfferent part1es m thrs case'were supposed to be separate but they weéren t S |

o ‘Brady (R p 1296 lmes 9- 75) The Lovver Court S conclusron t_hat it was ]ust one large entttv 1s’v»




- coffect vl

- ’:‘ Wﬂloughby and 1ts lender couldn’t tell anyone apart They Wrote checks to AVC A&E .

and Park Place desplte A&E obtalnmg all the permlts for the ]ob Ex 1 (R pp 8444 8447 51) Ex o

ij'12 (R pp 8456 8665) It dldn’t matter who got the check because. “Arthur Vereen Const. Co. dba e

A&E” sent payment apphcanons EX 12 (R pp 8456 8665) But some documents were from )ust e

o ','.T‘A&E Id (R pp 8456~ 8665) It tthd partles cantmake the. dlstlnctlon why should the court> Later;

. Appellants buned Park Place s expenses for matenal used on 1ts property in the Wﬂloughby ledger

(Smlth Tr R p 969 l1nes 2- 24) It den t matter Where the costs wete recogmzed SO long as one of. -

:ethe lmgants mvolved 1n thls case made a proﬁt and that proﬁt went to the Vereens

L 3474)

The Vereens daughter Ehzabeth Slsson wrote a check to Park Place mstead of A&E, E

o for Work A&E performed on her house Order (R p- 41) Ex: 25 R. p 12284) Mr Vereen sald that

was OK because Park Place “had made deposrts 1nto A&E » M. Vereen Tr (R p- 567, lines 2- 15)
S A&E certtﬁed to the Government that it would be the contractor on the Kempes 5

“-_'home E‘( 13 (R pp 8666 87) But AVC srgned the contract. Id R. p 8670). The Kempes recerved" .

N _\_,imV01ces or. change orders from both AVC and A&E Eg Ex 13 (R pp 8678 8685) The- Change:." .

g Order sent by A&E to the Kempes was faxed from a number assocrated with ‘Vereen Constr and
rev15ed the contract that the Kempes had wrth AVC Id (R p 8685) Mr. Vereen dldn t have a good
- answer for how he kept up w1th everythmg [AVC] and A&E were both mtermlxed in our computer |

Mr Vereen Tr R p 505 hnes 14 17)

Mr Vereen testlﬁed that “1f we . Wrote th[ ] [Dr Lale] contract under [AVC] atour - -

ofﬁce it was-an error on our part but we d1d that ]ob under A&E ? (R P 508 lrnes 13- 19) Even if
) 1t s true that Mr Vereen snnply couldn t keep up with whrch company 51gned What (it wasn’ t) the fact k

‘( ”’»’remalns that the money Went to not ]ust AVC but also Parkway Ex 31 (R p 12414) EX 1 (R p‘ -

A&E was the payee ona $49 OOO worker s. compensanon refund check but the check .

was, dep051ted rnto Park Place (R p 2578—79) The reason I knew that 1 had put more money mto S

| . f\&E than I had gotten out.” (R 2705)




deposrted a credlt 1ssued to AVC Slsson Tr. (R P- 2426 l1ne l7—p 2427 llne 9)

= ,. o:o ‘ Between the Pomte Marsh and the Black Pearl Putt Putt ]obs A&E apphed for and'.

A&E pard the" blllS on a Sherwrn Wﬂhams account that was m AVC’s name and' :

‘:":recerved over slxty perrmts from North Myrtle Beach hstlng Park Place as the owner Ex 15 (R pp o

;_'f—8782 8845) There were no wntten contracts between A&E and Park Place lnvommg was o

Ly unnecessary because l ]e Bad' a ]ob ledger ” MI Vefeeﬂ (R P 2746) That me’mt Pafk Place dldn t-'f.~.‘ o

need separate records 1t could use A&E’s AVC recerved mvorces from Stock Bullders but it was

‘ '_Park Place’s matenals Ex. 39 (R pp 12442—43) Mr Vereen Tr (R p 637 l1ne l—p 638 hne 17)

s ‘- EA&E pard for it and it was recorded as a Wﬂloughby ]ob expense Mr Srmth Tr (R p 969 l1nes 4 24).

| ';-.Hundreds of thousands of dollars. of A&E’s costs ‘went unpald Park Place had loans for the pro]ect' o
) .A&E paid. the intefest. Mr Vereen Tr (R p 3079) Mr Vereen sa1d the mterest was a company
- expenseﬂ Smlth Tt (R p- 906, lines. 17 19) Company e‘cpenses were kept atA&E the Vereen farmly

.‘enterpnse s proﬁts were kept elsewhere

" These parUes were one and the same (1) to the banks that depos1ted checks wntten to one €

: ,.enuty into another s account; (11) to the banks who accepted checks from one ennty to pay down loans -
,..for another (m) to customers ‘who wrote checks to dlfferent ent1t1es on the same ]ob (1V) to customers
, and lenders who recelved documents frorn any number of the Imgants (V) to the Vereen fam1ly, who"
jgaye checks to Park Place to rennburse A&E for its Work and (v1) to each other because they mcurred. e

- ,_.a host of mttacompany transfers fa1led to send 1nvo1ces for work performed by one for the other

-falled to pay down mtracompany debts and fa]led to keep any records of therr actions, S ee a/fo Bradyv -

- Tr. (R p: 1276 l1nes 11- 19) (“[T]he money went between several other compames ‘and there was no

| documentatton ”) Snnth Tr (R p- 945 hnes 13 24) (“I guess Park Place Propernes and Arthur Vereen :

- are basrcally one and the same thmg ) Nelther Respondents nor the Master—ln Eqmty, can rmaglne

there berng a clearer case of amalgamatton (R p- 3197 lme 25—p 31 98 lme 2) Perlazr at lO (“typ1cal”ﬁ

T to prerce where as'a busmess matter [Appellants are] more or less mdastmguashable parts of a larger' .

; 'enterpnse ”) (crtatton omltted) Pope . Herztage 395 S. C 404 419 717 S: E 2d 763 773 (Ct App 2011) . e

_ ‘(consrdenng representanons made to. tthd parues) Kznmzd 344 SEZd at 874 289 S.C. at QC »




" (cotisidering letterheadsenttothlrd ar :»W a/;oGr

2d, at 257 58 (“Paymg the salarles and other expenses or loss of anotherj*-':,T’ R

corporatlon 7 “undocumented transfers of funds between corporanons and unclear allocatton of :

_ een corporanons favors amalgamanon)

‘ :There was ample ev1dence of bad falth abuse, fraud wrongdomg, .and.'~l '
ln]ustlce TS : : : P AR

Appellants do not challenge that they converted A&E s assets to thelr own beneﬁt that they

B o burlt 23 homes and rnade $6 rmlhon w1thout paymg A&E s constructlon expenses that they s1phoned._1 : - |

A&E ' assets to pay for constructlon eXpenses on property they own; that they used A&E s. funds tor':.‘;;_ _

.__construct a garage on the1r home in the Bahamas or that they depos1ted checks made out to A&E :f: {-"

' v‘"'-v.-.:.__’,mto the1r bank accounts Nor do they challenge that most of the funds Went to Park Place Order (R e
L P 49) And that Park Place further dlstrlbuted A&E’s funds to pay Ms Vereen———who allegedly den’ B
. ‘]“;_;.1 .work—aﬂ “large salary, to construct the Vereens personal home and to pay the Vereens personal B

v e*(penses Id Appellants sucked the hfeblood nght out of A&E causmg the Very capltahzanon 1ssues I

that they re trylng to garner sympathy for now S et Br 6. ( the Company never had enough mone.
s 'and When the Company needed money, Vereen funded it, e1ther through personal funds or from funds":"_p'; R
R "-w‘of other compames ) lf those facts don t represent bad fa1th abuse fraud and wrongdomg, then the o

' doctrme should be shelved for good Partrcularly when dlssembllng the ennty Appellants ran allows o

"'_ In Pm‘zm the Supreme Court cornmented 1n a footnote that 1t 1s unclear under what_{'-} IR

o .-’..clrcumstances 1f any, tl’]lS eqmtable verl p1erc1ng remedy would be ava]lable or appropnate inan actlon :::
B . 1among shareholders > Peﬂm; at 13 fn 7 12° Amalgamanon should apply here where a s1ngle ennty‘_f‘.'
L . 'became the cost center for the Vereens famrly busmess Equltable prmc1ples gu.tde the dec151on (Pm‘uzt;_’ B

' "’fat 12) and eqmtf “apphes Substance over form.” Bm 2 ngam’ Pmp Im 394 sc 241 250 715; gl

: .S’E 2d 348 352 (Ct App 2011) “[ ]ll forms of eqmtable rehef’ —mcludlng tlns State s veﬂ—prercmgf'

v‘“doctnnes— must be declded on. [therr] own parttcular facts Dﬂt{y Dey Corp 668 S E 2d at 801

R 1?_Thrs is‘ a d:en'van've’acnon, SO It’s. debatable whether the footnote even apphes

S 46




These partles were one and the 'sarne Order (R p 47) (‘Vereen . treated the Defendants and"'-,'v‘j RN

.‘Company as 1f they were one large enuty ”) Brady Tr (R :

' ,corporatjon or an LLC and these books were ran,

3.

as all these compames were as one ”) Mr Vereen"‘_' .

S ~.‘-':"'cashed one another s checks bullt houses for free (and at cost) pald off one’ another s loans or other . -

: wrth thrrd parUes

- expenses collected checks from one another s customers and rev1sed each other s e‘nsnng agreements' B

ug-‘

Eqmty doesn t allow ‘an- md1v1dual busmessman [or farmly] to hrde from the normal

s }‘.‘consequences of carefree entrepreneurrng by domg so through the corporate shell 5 Mu/tzmedza Pub of

e 'Som‘/y Cam/ma 5 Mu//zm 431 s E. 2d 569 573 314 s c: 551 (1993) (p1erc1ng enttty s veil where rndrvrdual

"‘:1'296 lmes 17 20) (“Each one was av, e

‘ transferred over $100 OOO n cash and other assets to hrs related ent1t1es) Far more than carefree :

enterpreneurlng was proven Appellants knew full well that money doesnt grow on' trees’ and'

;compames hke A&E don t work for free Compare Ms Vereen Dep (R p 12372 73) (tesufymg that .. Lo

. ‘she drd not Work but recerved a check from Park Place that was comrmngled” w1th Mr Vereen sf»"‘

check and placed in thelr ]omt bank account) u/zl/a Order (R pp 48—49) (dlsbehevmg Ms Vereen s

‘v testlrnony that she dldnt know anythmg alleged in. the Complaunt) Because they Appellants ran

themselves as. one large mterrmxed entrty, that ent]re enuty—not ]ust Mr Vereen———must satrsfy the"

" 'A"k]udgment to A&E Reqmrmg A&E to recogmze Appellants d15tlnctlveness When they dont

. . f‘that the [entrty] Was- merely a facade

» .._‘_'thernselves 1s the sort of ﬁcﬂon that has no place in. thls State 5 corporate law o
Mzd S outb doesn t answer the questron As explamed by the Supreme Court ' “the theory dld'wv
’ ,ﬁ ‘not. apply to the facts of that case because there Was. no ev1dence in. the record that the corporate

. enmtres 1dent1ttes or mterest were blurred or confused wrth one another Pm‘mr at 8 For good reason. -

” CK

T Thls Court was presented wrth a much dlfferent case appropnate ﬁnancral records no. evrdence S

5.

and no ev1dence of rmproper transfers of money, property, or .

o other assets ” 649 s E 2d 135 141 347 s c 588 (Ct App 2007) The parﬂes were dlstmct 50 nnposmg R

’ g hab]lrty on one for the another s act would be mequrtable——the oppos1te 1 true here

D Ms Vereen is resnonsrbl ror tht udo ment under vexl—plucmp doctrmes




. unfaJrness 1f the acts of the corporatton be not regarded as: the acts of the 1nd1v1duals

No matter the outcome of the amalgamatton ruhng, Ms Vereen is. sull ]orntly and severally”»fﬂ
i ;able as the Presrdent of both ent1t1es the sole owner of Parkway, and the 95% owner of Park Place

- South Carohna courts use'a two prong test to determrne whether prercrng 15 appropnate cons1der1ng"

g (l) ght factors compnsmg the entlty S charactenstlcs and (2) an element of 1n]ust1c ot fundamen. .

C'T Lﬂwndes_é«

| 2’7‘ Co ” Suburban Ga; @’App Co T, 415 S.E2d 404, 406 307 sc 394 (Ct App 1991)

o :-'_‘j In th1s case there was a total absence of records from any enttty usttfymg the agreements =

o ' _'wrth ot amounts taken from A&E s1phon1ng of A&E’s funds to the other enttttes use of those same’_l Gl i

:::funds to pay Ms Vereen a salary that was’ comlngled” w1th her husband’s and (as the Court found

‘ R pp 49 50) use of those funds to bulld the Vereens personal home Id

‘ [F]undamental unfarrness whrch encompasses 51tuattons where the “defendant was aware. L

g of the plalnuff’s cla1m is also present here Ma//zm 4371 S E. 2d at 572 “[ ] person 1s aware of a clarm

lzfid:jagamst the corporatton Jif [ ]he has notlce of facts whrch 1f pursued w1th due drhgence would lead"-"'.: - e

"'to knowledge of the cla1m ” Id Here Ms Vereen cant cla1m that she “left the management of

o [Parkway and Park Place] to others” because that’ “the equrvalent of urgrng [her] own neghgence andi.:',_.v-v. Nt

o vderehcnon of duty as a defense Id Imputed knowledge 1sn t even requ1red The Lower Court found wol

i".'._:she was comphcrt in the consplracy and authonzed her husband s. acnons Order (R pp 38—40) G R

o Appellants adrmtted that Ms Vereen negotlated the agreement w1th A&E to perform construcnon ) o

- for Parkway on Gnssom Parkway Interrog Resp (R p: 12328) That agreement resulted 1n Parkway s

! enough to hmrt her habrllty

Ul "'vf,".':i‘inot paymg A&E for the construcnon or- éven berng bﬂled lf Parkway wasn t even bemg bﬂled forjf_: 1‘. o
.‘f.”?lzwork on that ]ob due drhgence would ve: reqmred her to at least check why and she would Ve". o
| dlscovered (1f she d1dn t already know) everythlng that led to the lawsurt in thls ﬁrst place Tesnmony v ,

o from a company s Presldent that “she had not read the complamt” (R p 12355 hnes 13 14) isn t. _- SR

g E Appellants are ]omtly and severally hable because they conspxred to harm A&E .

. g The Court found and A&E alleged that Appellants engaged ina consprracy Order (R p 49) o

| Compl ‘ﬂ“ﬂ ll l8 19 Each consprrator is hable for all damages naturally resultmg from the acts of the T




‘other co- consplrators C/yar/efy Tex Co 199 s. C 156 18 SE2d 719 726 (1942) F Patnck Hubbard o

& RobertL Fehx Tbe Som‘/y Caro/zna Law ofTon‘.v 436 (4th ed 2011)

: “A crvrl consplracy isa comblnatlon of two or more parnes Jorned for the purpose of i rn]urrng o

- the p1a1nt1ff and thereby causrng specral damage » Peop/er Fed S awngs v: Refourm 358 S C 460 470'.' B

i f»f'(2004) “Consplracy may be mferred from the very nature of the acts done the relattonslnp of the-i_- o

o parnes the mterests of the alleged consplrators and other crrcumstances ”? Id The Master in- Eqmty -

.'.had more than enough ev1dence to support her consplracy ﬁndrng there were only a few mdrvrduals e

runmng these enunes all of thern knew Mr Vereen s dutles to A&E yet they went ahead and worked"

Y to treat A&E s assets as the1r own

Appellants recogmzed the consprracy 1ssue (Br 3 n. 3) but dlsrmss 1t by clarrmng that the .

i-. :Master -1n- Equrty drdn’t find : a. consprracy and that the claam wasn’t pleaded (Appellants don t explam -
| .‘why, though) The Order speaks for 1tself The Master—rn Equlty found a consp1racy (see Order, R. pp. |
.‘ :“.-24 27)) whrch 1s more than supported by her ﬁndlngs showmg how each of the Appellants worked-:f -

- together to ﬂeece A&E Id (R pp- 27 30 43 50) Appellants drdn trnake any challenge to the Court s
. consplracy ﬁndmg m therr Rule 59 moUon They only brought them up at the heanng 1f Due Process:’ _

C'allows the orrglnal motmn (1t shouldn t) the oral supplement is st1ll untrmely and can’ ’t be raised now. .
. There s also no damages problem The ﬁndlngs below were spec1ﬁc to each transacnon so
: there s no- possrbﬂlty that anyone is- double pay1ng “damages for the same act. 7 Peop/e; Fea’em/ S awngs _

. 358 S. C at 476 (sustalmng Verdlct Where there was no possrblhty that appe]lant was “twice sub]ect to‘v‘v:

. ':}:payment for damages for the same act. ) If Appellants raise a new argument (and if the Court deems -

t: appropnate to do on Reply) tlns Court should adopt ChJef Justtce Plelcones drssent n A//egro Ine.
2. Sm// ) 418 S, C 24, 791 s. E 2d 140 (2016) Even if thls Court d15agreed A&E'is sull entltled to its

-vﬁ ' expert accountmg fees from all Appellants whrch are pleaded in the Complamt See Compl at 12 B

'?’-.T.ﬁ:_'f--VI»;;; THE MASTER- IN-EQUITY’S DECISION TO .FIND. IN THE COMPANY s_.

FAVOR IS WELL SUPPORTED BY THE EVIDENCE

R Separate and apart from. thrs Appellants haven t challenged the award of the expert s fees S0, that . .~
' rullng 1S, law of the case.: See anp, 396 S. C at 441 : e :




' "'-V-’:.:;fMaster 1n Equlty S conclus1on that Mr Srmth harmed no one is well supported by the ev1dence

In the1r next challenge Appellants fault l\/fr Srmth for (among other thrngs) startrng hlS own_‘ e

B :"company, E Snnth and Sons after dlscovenng they stole nnlhons of dollars from A&E and were o Sl

wrmng klckbacks N o matter how it’s framed——~Appellants use two separate arguments (TV V) the- e

e A Appellants can t fault the decision below on grounds they never ralsed walved . Lo

ot haven t challenged in their brlef

Flrst Appellants falled to plead any afﬁrmanve defenses argue any afﬁrmanve defenses or. R

s ﬁle a Rule 59(e) with respect to any afﬁrmanve defenses so thelr unclean hands argument is not before, "

‘ f}‘"’the Court Bmm/ye Buz/dm Ine. Coggzm 686 SE 2d 200 202 . 4 386 s c 43 (Ct App 2009)

Second Appellants ask for a new tr1al because A&E dldn t get pald for Mr Srmth s° s1de ]obs =

- :‘:But at. tr1al Appellants conceded that “[ ]e are not askmg Mr Sm1th for proflt and overhead and o

‘ v‘payroll for all hJS side obs > (R p 2363 hnes 25—p 2364 hne 3) Accordmgly, they ve walved the' o

- .ablhty to make that argument here or anywhere else Bonnm‘e v. Sz‘az‘e 277 S C 17 18 282 S E 2d 597 o

= 599 (1981) Exparfe McMz//cm 319 S.C. 331 335 (1995) (1ssue conceded is procedurally barred ”)

Thlrd the Master in- Eqmty held that Appe]lants falled to show damages to support therr" ) R _

e . assertions. Order (R pp 33—34) On appeal they say that the Lower Court “fall[ed] to account for v'

’ the burldlng Mr Srmth performed after he dlscovered therr fraud ‘Br: 38 39 A&E had to- prove its

o damages to the Lower Court Appellants had the same burden RFT Mgmt Co 2. sz/e] & Adams__'l : ‘

LLP 399 S. C 322 335,7328. E 2d 166 173 (2012) The Court held that they produced no ev1dence-"’ -

= of damages sustaJned by the Company” for. the items (a) through (k) n Paragraph 32 of their

Counterclalm (Order, R. p. 33), which mcludes the Dav1$ job. @, both Sealey jobs. (b, k) and the - -

i Condolux job (d) Ia’ Answer atq 32 (R p- 465) Mr. Vereen testlﬁed that he “ha[d] no answer’ onA’ o

: how much- he was- clamnng for Condolux ]ob and he had no 1dea if Mr Snnth made any money off o :

it. Mr ‘Ve':reen Tr (R p 2839) They haven t challenged the Master -in- Eqmty s ﬁndmg that thev dldn’ ‘ " » ,'

' .b meet thelr burden on appeal 0 1t’ s law of the CaS€. Frzpp 396 S C at’ 441 721 S E 2d at 468

Fmally, and most rmportantly, M. Smrth came to Court Wll.ll clean hands and the Master in-- -

,".Equlty had more than enough ev1dence to conclude that he s dlffetently s1tuated than Anpellants "




‘ :::'Appellants arguments center on. two 1ssues (1) srde Jobs and (2) E Srmth and Sons .

e 'B.' Mr Smlth’s 51de )obs harmed no one.

'-':_:Tr (R p 877 lmes 5—p 878 hne 21) Appellants hst (1) bulldrng a fence (2) Workmg on Ms. Dav1s

o home (3) Worklng on Mr Seall’ S ofﬁce “) Workmg on Ms Mann s house, and (5) Worklng on’ Mr

' l‘»‘_""Perez home Br 36 The fence Appellants complaln about was constructed for Burroughs and Chapln_

e by EES under an August 2003 contract Srmth Tr (R p 1045 hne 10—p 1046 hne 8 p: 1160 hnes L

- \.,‘_17 20) The perrmts for that fence were, also obtamed in EES name (zd ) and A&E dldn’t pay a dJrne : - = |

Mr Smrth and Mr Vereen agreed that each Would ﬁmsh any pre exlstmg ]obs under the:-_.;_':{ o

__names of therr own separate compames and at the1r own separate expense Order (R p 19) Sm1th C

“Mvv::i“for the construcnon Id (R p- 1066 hnes 1 11) As for the Dav1s home and Sealey ofﬁce the Court s i ) '

: "ﬁndmg that the Company hcense was used w1th perrmsswn of Smlth and Vereen and no. momes LT

o  were pard to the partres and no expense pmd by the Company is supported by the ev1dence Order_l R

f;.:(R p-33); Srmth Tt. (R p.. 1062 line 16 24) (Davis home) R P 1063, line 10—p 1064, lme 7 R P

1155 hnes 16 19) (Sealey ofﬁce) (R p 1066 hnes 5- 11) Ms. Mann s home was perm1tted in her own- . -

e, Snnth Tr (R p 1886 hnes 1.4). Mz. Smith helped the Manns select subcontractors to buﬂd:

»“-iji-jvltherr house Srmth Tr (R p. 1886 lme ll—p 1887 line 4) He dldnttakeadame £rom Ms Mann he 'i_ :

- _.b'dld her a favor Id She chdn t: have the money to pay 1d.

The Perez house was. never an A&E job, Mr. Perez submrtted the bulldmg perrmt apphcaﬂon, .

'5>1n lns own name before A&E even e‘usted Defs’ Ex 53 (R p- 3313) see a/yo Sm1th Tr. (R p- 1046

llnes 9 14 p 1060 hnes 3 12 p 1861 hne 24—p 1862 hne 5 p: 1884 hnes 10- 15) Appellants

. 'recognrzed that when they omltted 1t from thelr pleadmgs and adnutted at trlal that they were not :

.clarmmg it [] corporate opportunrt[ ). (R p 1867, line 11 13): A&E never pard a d1me on the

: _v_-‘_:_,Perez construcnon or any oftbe other 51de ]obs Smrth Tr (R p 1920, hne 23—p 1921 hne6 p 1937 ) - o

| »"-:(R p 1937, hnesS 11)
Appellants can t achreve reversal by complamrng about ]obs mcludrng those done for free o

' that Mr Vereen was aw are of that Were never A&E s in the ﬁrst place and that drdn t ham A&n

BT

__f'hne l 4) Both Mr Smlth and M. Vereen were Workmg on. non—A&E ]obs durlng the Perez ]ob Id -



i C. _' Appellants can’t fault Mr Smrth for leav1ng, parncularly When they re]ected one;_:f. N, e

- of the very proposals they complam about on appeal

Appellants argue that the Master in- Eqmty completely drsregarded” Mr Srmth s ttme at E

: ,Smlth and Sons Br 35 (c1t1ng Order R P 48) The Order speaks for 1tself that s snnply not true 5 ee .
Order (R pp 33——34) The Master in- Equlty s dec1slon is well supported but we d be rermss in: farhng.__i 3 ;
Cto step back and look at nnphcanons of Appellants argument B01l1ng ‘1t down they re say1ng that: -

o "South Carolma eqmty unsprudence requrres a shareholder 1n a two person cornpany to keep workrng_‘

o 'for that company, even though he knows that h.lS fellow shareholder stole mllhons hed about it when'- o

_ confronted pald krckbacks on company afﬁhated pro ects and showed no 31gn of slowmg down -

e Eqmty dldn 't reunre Mr Smlth to keep worklng so Appellants could contlnue hmng therr pockets

, The Lower Court found that Mr Snnth was entltled to the fourteen weeks of pald vacatlon,- -
leave Order (R p 34) It beheveer Srmths testlmony (Jee Snnth Tr R p- 917 hne 4—p 919 lme -

'-11) not Mr Vereen . F or good reason:. Mr Vereen wrote every check out of A&E A&E pard Mr. .

o : Srmth dunng that tJme Vereen Tr (R ok 2740) Mr Vereen knew he wasn’t at the office Srmth Tr.

‘ (R p-917, hnes 4- 7) And by at least October 4, 2007 (a date menUOned in Mr Srmth’s demand letter, -

B E‘{ 9 R. p 8407) Mr Vereen knew that Mr Snuth wouldn 't work w1th lurn anymore Srmth Tr (R _ B

o p 918 lines 8 15) Why else would he apply to. be A&E’s quahfylng party on October 2, 2007 (formerly_ :
_vonly held by M. srmth)> Def’s Ex 102 (R pp 3353 54) '
| As for the Condolux pro]ect the Lower Court found that rVereen prev1ously re]ected the

- 'constructlon proposal as not bemg profltable ” Order (R p 34) Mr Srmth and Mr Vereen dlscussed-' |

the ]ob and Mr Vereen den twant to. do it. (R p 915 hne 11—p 916 hne 9) Mr Srmth ensured that-:.”

- E. Srmth and Sons marntalned rnsurance and pa1d for every expense (R p 1959 hnes 4- 5 p 1021 o
. lmes 2- 12) M. Vereen dldn twant any part of that ]ob he ‘can t change that now on appeal »

Appellants d1dn t. plead anytthg about the two other ]obs——Madlson Drrve and South Ocean-" .

Boulevard so they can’t fault the Master -in- Eqmty for not menttomng thern To put them in 2

: ‘perspecnve &E spent more on the Vereens dry cleamng over the years (312 673 69 EX 40 R pp-

'12455—56 12459—60 12463 64 12467 68) than the perrmtted cost (not proﬁt) of those )obs Def’s-[v-.

RS . o




: Ex 70 (R p 3329) ($8 800) E‘c 71 (R P 3330) ($1 500) A&E pald nothmg on those )obs 1t chd pay

”for the laundry The obs also occurredm 2008 (Defs Exs 70—71 R - PP- 3329 30) Mr Vereen knew S

5 ;Vf-.that the part1es had parted ways by then—he had already formed Grand Strand Appellants recogmzed i_' ' Lol

- as much below When adrmttmg that they were. not clarrmng the $1 SOO as a corporate opportumty:" . |

e .\_’because it was mApnl 2008. ® p 1965 hnes 7).

Fmally, Appellants argue that the ;udgment 1s mequltable because Mr Srmth mvested "

s ._‘notlnng in A&E Br 37 That $ not true Mr Smith- showed up to work every mormng at the ofﬁce N

: l'_once the ]obs started rolhng m. Srmth Tr. (R p- 878 hnes 18-21; p. 885 hnes 17 25) That rrntlal"«_-f; :

- "_$50 000 contrlbut10n dldn t g1ve them the r1ght to $2 rmlllon of A&E s assets.

e "j'VI-I.- 1 APPELLANTS’ FRAUD WARRANTED PUNITIVE DAMAGES

Flrst tlns 1ssue 1s only preserved as to Mr Vereen the other Appellants chdn t challenge the .

.pumuve damages below See Mot. to Recons1der R. pp- 77, 81) Nlazwz//zm 319 S C at 337 (can t ralse'

A 1ssue “for the ﬁrst time on appeal ) Second the Constltutlon 18 concerned about punmve damage :

f-muluPhcauon not d1v1slon E BMWojN Ammmv Gore 517 U S. 559 580—81 (1996) The pumtlve_ 2

damages awarded were 4% of the amount Appellants damaged A&E There s no- excess1veness‘-\_'l

: -r'argument here Appellants ]ust ask the Court to reverse/ vacate” because the Order dldn t mentlon_':" -
.’-Gore Of course, they are holdmg the Lower Court to sometlnng ofa double standard—Appellants
‘dldn t. rnentlon Gore e1ther Gore s omission was harmless at best. Settmg as1de the award on thls sort ., '
of techmcahty wouldn’t let Appellants off scot free The 1ssue would ]ust be tned agaJn We haven t :

) :.v'.found a smgle case saymg that reversal s reqmred and the de novo standard suggests that forrn over- ‘

B substance approach isn’t correct lecbe// ]r v: Fomf Ins., 686 S.E. 2d 176 183 385 S C 570 (2009)

The Gamb/e factors largely “duphcanve of Gore S, were- dlscussed below Id at 185 Order (R " o

p 56) The Master in- Eqmty dlscussed the reprehens1b1l1ty of Appellants conduct the ﬁrst Gore factor

S _R p 56) The second welghs the chspanty between actual and pumnve damages Mztc/ye// 686 S E.2d

o _ 'at 184 The 4% rat10 speaks for 1tself Th_ls State allows far more in snmlar cases Eg S. C Code §3 39-'. '

- 5 140 (treble darnages unfaJr and deceptjve trade practlces) Fmally, Gores th1rd factor asks for a - N

=3 co_mpanson between the pumnve damages- awarded here versus smnlar cases. Id. 1f any\h;ng,;the awardv o

Lo
)



o was too: lement Eg Brezz/eru [ngbz‘ Tec/y Im 689 S E 2d 301 Ga App 694 (Ga App 2009) ($650 OOOL- -
K ':‘pumnve and $395 OOO actual damages When ofﬁcer mlsappropnated corporate opportunmes)

CONCLUSI ON

For the re‘asons stat’ed‘ the Court should sustam the )udgment If the Court accepts Appellants
L ]omt and several or pumt1ve damages arguments it should remand for a damages heanng only Also

:1f the Court accepts (m part or in full) Appellants ]omt and several arguments 1t st]ll should rule that ‘
- A&E 1s entltled to pre]udgment mterest S0 that 1t may proceed with collectlon efforts agaJnst M. »

L Vereen and the other Appellants Who remam ]omtly—and severally hable '_ o

Respectfully submltted .on August 22 201 8
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