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.- STATEMENT OF ISSUES ON APPEAL

1

The Respondent City disdgfees “with the App'elléint_s": ‘Statement of Issues on Appeal

o pursuant to Rule 2'08"(b)(2),SCACR and would state the issneé on appeal as set forth below:

7

L The Circuit _Court did not érr.in 1ssu1ng summary Judgment ﬁndmg that S. C. Code
: Ann Section 16-11-780 i is 1napphcab1e to th1s case.

hid The C1rcu1t Court d1d not et in issuing summary Judgment that the Respondents'

NAPM and the City of Columbia would -be immune from liability due to the “utility
- worker exception” found in South Carolina Code*of Laws Section 16-11-780(K)(3).

The respondent would argue none of the other “Issues on Appeal” contained in the Appellants’

Initial Brief are properly before this Court. SCACR 208(b) (1) (B).

STATEMENT OF THE CASE

This is an-appeél from an order xof. the. Circuit Court granting summary judgment tg the :
Respondent City of Chlu‘mbia regarding the eause of action brought by the Appellants in this action
and based upon S.C. 'Co'de of L\aws Section 16-11-780. ‘

R lThts action was eommenced on‘Se'pternber 1 1,-20.1 5,and an Amended Complaint was Aﬁled '
on De'ce'mber 16, 2015, and a Second Amended | Comptaint | on J anuafy 13, 2016. The\ set/en
'Appeliants sued ’e‘ight Re.s;po.nden'tsr' asserting canses of action for (a) trespass, (b) gross negli genee
() nuisance, (d) Vlolatlon of S C. Code Ann. §16- 1 1- 780 for “destruction of archaeolog1cal :
'- "structures ” (e) “taklng,” ® negh gence, and () neghgence per se. There was extensive discovery

in this matter, as well as_ a séries of motions. .



o
The C1ty of Columbra ﬁled a mot1on for Summary Judgment as to all causes of action on

October 20, 201 7 and a hearmg was held before the C1rcu1t Court the Honorable J ocelyn Newman '

on January 3 2018 at the Rlchland County Courthouse On Aprrl 27, 2018, the co- Respondent

. North Amer1can P1pel1ne Management (“NAPM”) ﬁled a motlon for summary judgment on the

4
7

- cla1ms ar1s1ng under S. C Code Section. 16 l l 780 and a hearmg was held on that motion on May:
8 201 8 before the Honorable G Thomas Cooper |

All of the motlons Were heard and then taken under advlsement On May 16, 201 8' Tudge N

Cooper 1ssued an order granting NAPM’s motron for summary Judgment on the archaeologlcal

; i':'clalms On May 23, 2018 Judge Newman 1ssued.an order grantlng the C1ty s. motlon for summary

E 5l
e Judgment on the archaeolog1cal clalm but denylng summary Judgment as to the remammg causes

* ofaction.! (R pp- 14 20)

.\«“

" In the May 23,201 8 Order Judge Newman states

o “By Order filed on May 16, 201 8, thls Court’ determmed that the statute upon.which
- Plaintiffs rely for this claim is wholly 1napp11cable to this case. Specifically, the
Court finds that there is no governing: preservation or conservation authority which
. recognizes the alleged. archaeologlcal structures as either archaeologrcal resources
~ or historic structures. Add1t10nally, a plam readmg of S.C. Code Ann. Section 16-
11-780(K)(3) would exempt the parties .in this action from liability under this
. statute. The remainder of the conclusions of law contamed in this Court’s May 16;
2018 [sic] are hereby iricorporated by reference; and the Defendant City of
‘Columbia is entitled to judgment as a matter of law as the Plamtlff’ s cla1ms for
-damages to and destructlon of the archaeologlcal structures”

, Both orders have been appealed in thls matter as to the archaeologlcal cla1ms brought by
7 the Appellants For the purposes of the appeal any reference to the Order of the trial court will '

- be a reference to the Order of Judge Newman wh1ch 1ncorporate the ﬁndmgs and conclus1ons of -

'l Judge Cooper as the law of the case by the trlal court

“, “)‘

! Judge Newman also granted summary Judgment as to the clanns of Plalntrff Pamela COllll’lS but that issue was not
appealed and is not before thlS Court. ¢

~



" STATEMENT OF FACTS

| The Respondent C1ty of Columbla d1sagrees w1th the statement of facts as outl1ned by the
: Appellant In the Appellants In1t1al Brlef the Statement of Facts falsely assumes the existence of
archeologrcal resources on the subject property is not in dlspute However, the Respondents do
vnot agree any hrstorlcal structures exist on the subJect property Based upon the foregomg, the
Respondent C1ty of Columb1a (“The Crty”) would state the followrng as'the facts of the case:
Appellants are landowners and resrdents of parcels of real property located on Castle Road
in the City of Columb1a South‘ Carohna The C1ty owns and operates the sewer l1nes that run
j beneath a portlon of the Appellants. propert1es Each parcel of land has a sewer easement held by .~_
the Clty,\ runmng across a back port1on of each of the propertles between Castle Road and -
approxrmately ﬁfty feet from the banks of the Broad River. The easement grants to the Crty the -
rlght "to construct operate and marntam together w1th the right of 1ngress and egress at all times
for the purpose of constructlng, operating, and mamtammg a sewermam and w1th the r1ght to
remove shmbbery, trees and“other growth from the 'rightiof-way and construction area provided -
that the property w1ll be restored as nearly as pract1cable to its or1g1nal cond1tlon upon complet1on
of the construction and damaged shrubbery and trees W1ll be replaced w1th the same varlety from
nursery stock of a pract1cable size..." (R pp. 123 164) | |
In 2007 Appellant Dav1d Brrnkman dlscovered some large rock arrahgements Wl'llCh he
| beheves to have been old brldge abutments on his property located at 154 Castle Road, Columb1a
South Carolma In order to gather more 1nformat10n Mr Brinkman contacted Dr.J onathan Leader,

South Carolina’s State Archaeologlst to come and 1nspect the rocks Thereafter Mr. Brinkman -

and Dr. Leader continued to keep in contact ona profess1onal and social basis, 1nclud1ng through



~

the1r respective memberships of the Columbla chapter of the Explorer’s Club In May 2008, thef

- South Carolina Archives and History Center dechned Mr Brinkman s request for the brldge
| abutments to be considered for listing on the National Registry,' stating, in short, “,that a great deal -
_more research and archaeological 1nvest1gat10n and assessment will be necessary. ... (R. pp. 58-
59) More spec1f1cally, the ‘State Hlstoric Preservatlon Ofﬁce questioned whether there is a'. -
sufﬁ'c1ent' amount of physwal remains from the ferry and brldge s1te to convey in any tangible way
the history of this area of the river before during and 1mmed1ately followmg the C1v1l War” despite
.‘-an “abundance of documentary materlal” complled and submltted by Mr. Brinkman (R. pp. 58-
59). | | |
‘- Subsequently, “pursuant to a Consent Decree with the U.S. Environmental:vProtection
. Agency, the City engaged in a comprehensiye ,inspection, remediation and maintenance program
foriits_ sewer lines, including the sewerxline running acrOSS'the Appellants’ properties. Aft‘er'anj
inspection of those sewer lines rey'eale_d that “slip lining” maintenance was needed, Defendant:
‘,North American Pipeline Management.(‘fNA'PM”) began clearing' the easements of obstructions,
1nclud1ng vegetation, shrubbery and trees:that had grown over the easements smce the sewer lines
“were installed in the early 1980’s. It is also und1sputed that the entlre portlon of the properties upon
b which NAPM was working ‘was a woode‘d, overgrown portlon of thei property “without

, improyements. K o M

The C_ity hired various contractors tincluding the ‘-other.Respondents in this act_ion)'.to_ :
perform services specific tothis effort such as .clearing of sewer easements, smoke testing, and
v1sual 1nspections of the lines 'constructlon repairs and remedlation of the property after the_ h

completlon of the prOJect However before the prolect s completion Appellants objected to the

work and demanded all work cease; and allRespOndents complied. Respondents were, therefore, '



LN
e

. unable to complete the sl‘ip lining o‘r 'pvost-pr'ojec.t rernediation "o_f the area. To date, this work
remains ineomplete | | - |

Appellants filed their Complalnt on September 11, 2015 -an Amended Complaint on
December 16, 2015 andaSecond Amended Complamt on January 13 2016. The seven Appellants
sued e1ght Respondents, as_sertlng causes=of act1on _for‘. (@) trespass, (b) gross negligence, (c)
-nuisance (D ‘vlolation of S.C. Code Ann .§l.6-l'1-780 for “destruetion of archaeologioal»
structures 7 (e) “taklng,” (f) neghgence and (g) neghgence per se.’

S1x of the Appellants are the owners of real property on Castle Road: Appellants Modesta

‘and David Brlnkman own the property and res1de at 154 Castle Road Appellant J ames Coleman" )

owns the property and re51des at 150 Castle Road Appellants Carl and Karen Foster own the -

property and res1de at 142 Castle Road and Appellant Robert Colhns owns the real property ’
“located at 156 Castle Road which is undeveloped but does not res1de there. A

All of the rema1n1ng causes of act1on agamst the Respondents are pend1ng vylth the trial
court but stayed pursuant to Rule 205 SCACR Followmg the conclusmn of th1s appeal the

remaining issues will be dlsposed below. | '



STANDARD OF REVIEW

| Rule 56(c) of the South Carohna Rules of C1V1l Procedure prov1des that a tr1a1 court may |
grant a motlon for- summary Judgment “1f the pleadmgs depos1t10ns answers to 1nterrogator1es
w and admlss1ons on file, together w1th the afﬁdavrts if any, show that there is no genulne issue as
to any mater1al fact and that the movmg party is entltled to Judgment as a matter of law

. S.CR. C1v P: 56(c) In determlnlng whether any trlable issues of fact ex1st the Court must V1ew

the evidence. and all reasonable 1nferences that may be drawn from the ev1dence in the hght most

favorable to the non- movmg party Brock Bank v. Best Camtal Corp 341 S. C 372 534 S. C 2d

I

688 (2000)

: In order to re51st a motlon for summary Judgment the non- mo/vmg party must come'
i

forward W1th spemﬁc facts showmg genume 1ssues nece551tat1ng trial. NatlonsBank v. Scott Farm

320 S. C 299 302 (1995) When a plamtlff is. faced w1th a defendant ] motlon for summary
judgment that is supported by ev1dence the plamtlff cannot defeat the motlon by relying on the
allegations of his Complalnt but must dlsclose the facts' he 1ntends to rely on by afﬁdavrt or the

proof Shupe v. Settle, 315 S.C. 510,516 (1994) A conclusory statement as to the ultlmate issue

" in a case 1s not sufﬁment to create a. genulne 1ssue of fact for purposes of res1st1ng summary‘
; Judgment Id at 516-517. “The tr1a1 court should grant summary Judgment agalnst a party who |

. failsto make a showmg sufﬁcrent to estabhsh the ex1stence of an essent1al element of the party s

case > Fender and Latham Inc. v. F1rst Umon Nat Bank of S C 316 S.C. 48, 50 (1994)



" ARGUMENTS -

l

1 .THE CIRCUIT COURT DID NOT ERR IN' FINDING SOUTH CAROLINA =
’ CODE OF LAWS SECTION 16 11-780 INAPPLICABLE TO THIS CASE. "

A. THE COURT WAS NOT IN ERROR IN ITS STATUTORY
INTERPRETATION OF SOUTH CAROLINA CODE OF LAWS SECTION '
16 11-780. '

At the heart of thls appeal is S C Code Sectlon 16- 11 780 which was passed by the South

Carolma General Assembly and Wthh reads, in its entirety:

A‘SECTION 16-1 1- 780 Prohtbltton on enterzng certazn lands to dtscover uncover, move,
remove, or attempt to remove archaeological resource defi nztzons - penalty; exception.

(4) As used in this sectzon ‘

(1 ) "Archaeologzcal resource” means all artifacts, relics, burtal objects or material
remains of past human life or activities that are at least one hundred years old and possess
either archaeologtcal or commercial value, .including pieces of pottery, basketry, bottles,
weapons, weapon projectiles, tools, structures or portions of structures, rock paznttngs

rock carvzng, zntaglzos graves or human skeletal materzals

(2) "Archaeological value" means the value of the data assoczated with the archaeologtcal

‘resource. T) his value may be. appratsed in terms of the costs of the retrieval of the scientific

. tnformatton that would have been obtainable prior to the violation.. T, hese costs may

include, but need not belimited to, the cost of preparing a research deszgn, conducting

field work, carrying out laboratory analysis, and preparlng reports as would be necessary .
1o realzze the znformatton potenttal :

3) "Commerczal value" means the fatr market value of the archaeologtcal resource. When

a violation has resulted in damage to the archaeological resource, the Jair market value
may be determined using the condition of the archaeological resource prior to" ‘the

vzolatton fo the extent its prtor condttton can be ascertamed .

-(4) "Cost. of restoratton and repazr means the. sum of the costs iincurred for emergency '
' restoration or repairs 1o an archaeologzcal resource, plus those’ costs projected to be

" necessary to complete restoration and repair, whzch may znclude but need not be ltmzted
to, the costs of the following: : «

C . (a) Reconstructzon of the archaeologtcal resource
; (b) Stabtlzzatton of the archaeologtcal resource
(c) Ground contour reconstructton and surface stabzlzzatzon

s



(d) Physical barriers or other protective devices, necessitated'by the disturbance
of the archaeological resource, to protect it from further disturbance;

(e) Examination and analysis of the archaeological resource, including recording -
remaining archaeological information, where necessitated by disturbance, in
order to salvage remaznzng resources that cannot be otherwise conserved or

o) Preparatzon of reports re_latzng t0 any of the activities descrtbed in this section.

- (5) "Posted lands" means- lands where the State has complzed wzth the notice or warning
requirement which must either be posted or gzven to an offender pursuant to Section 16-
11-600. ~ :

(B) The court may call upon the Oﬂ ice of the. State Archaeologlst to provide evidence to,
asszst in determining, calculating, or computing archaeological value, commercial value,
or the cost of restoratzon and repazr of .an archaeologzcal resource

(©) It is unlawful for a person to wzllfully, knowzngly, or malzczously enter upon the lands .
of another oF the posted lands of the State and disturb or excavate a prehistoric or historic -
o o - . siteforthe purpose of dzscoverzng, uncovering; moving, removzng, or attempting.to remove
_ ‘. an archaeological resource.. -Each unlawful entry and act of disturbance or excavatzon of
R coom a prehzstorzc or hzstorlc szte constttutes " a separate ' and “distinct ojfense
(D) For a fi rst oﬁ"ense a person who vzolates the provzszons of thzs section is guzlty of a.
_misdemeanor and, upon conviction, must be fined, imprisoned, or both, pursuant to the "
jurzsdzctzon of magistrates as provzded in Sectzon 22-3:55 0.

(E) For a.second offense for vzolatlng this. sectzon on thé:same property as the f rst oﬁense
or on another posted property, a person who violates the provisions of this section is guilty
of a misdemeanor and, upon conviction, must be fined not less than one thousand dollars
or. more than three .thousand dollars or imprisoned .not more __than three years, or both.
.

(F ) For a thlrd or subsequent offense for vzolatzng this section on the same property as the
first offense or on another posted property, a person who violates the provisions of this
section is guilty of a felony and, upon conviction, must be f ned not more than five thousand
dollars or zmprzsoned not more than five years or both

(G) For the purposes of subsecttons (E) and (F) of thts sectzon a second, third, or
subsequent offense on the same property as the first offense or on another posted property
“must include no offense that occurs more than ten years after convzctlon for ‘the first

offense.

(H) All equipment and, conveyances zncludzng, but not lzmtted 1o, trazlers motor vehzcles -
and water-going vessels that were used iri connection with felony vzolatzons of this section -

" are subject to forfezture to the State in the same manner as equipment and conveyances are
~ subject to forfezture pursuant to Sectzon 44-53- 520, if the offender either owns the
equipment or conveyance oriis a- reszdent of the equzpment or conveyance owner's

household : : :



(1) All equipment and conveyances subject to confiscation and forfezture under this section
-may be confiscated by. any law enforcement officer as provided in this section. The
confiscating officer. shall deliver the confiscated property immediately to the county or
municipality where the ‘offense occuirred. The county or municipality shall notify the
' registered owner of the confiscated property by certified mail within seventy-two hours of
the confi scation. Upon notice, the registered owner has ten days to request a hearing -

_ before the.court. The confiscation hearing must be held within ten days from the date of
receipt of the request The confiscated property must be returned to the registered owner

if the registered owner shows by a preponderance of the evidence that he did not know the

- confiscated property was used in' the ‘commission of the crime, that he did not give
permission for the confiscated property to be used in the commission.of the crime, and that
the confiscated property had not been used for a prevzous violation of thzs section on the ’
posted land where this oﬁ"ense occurred or other posted land. '

(2) The county' or, munzczpalzty in possesszon of the confi scated property shall provzde
notice by certified mazl of the conf scation to all lzenholders of record within ten days of
the confiscation..* . - :

3) F orfetture of property is subordznate in priority to all valid liens and encumbrances

-(4) A person whose property is subject to forfezture under this section is entltled toa jury
trial if requested. - : . o

() The landowner, in the case of przvate lands, or the State, in the case of state lands may
“bring a civil action for a violation of this section to recover the greater of the
archaeological resource's archaeologzcal value or commercial value, and the cost of
restoration and repair of the site where the archaeologzcal resource was located plus

“attorney's fees and court CosISs. -

J . (J) Nothing contazned in this section shall limit or interfere with a landowner s lawful use
, - of his property or with the state's ability to conduct archaeological investigations or
‘excavations on ezther state lands or przvate lands with the consent of the landowner

(K) Nothzng contazned in thzs sectzon shall lzmzt or mterfere wzth
; ( 1) A landowner s lawful use of hzs property;

)T he lawful acts of a landowners employee, agent, or zndependent contractor
actzng in the scope of and in the course of his employment, agreement, or contract;

“(3) The lawful acts of a utility worker acting in the scope of and in the course of
his employment or

4) The state's ability to conduct archaeologzcal lnvestzgatlons or excavations on
either state lands or private lands with the consent of the landowner.

Because this mattér on appeal is a case of first impression in South Carc_)linai, the above

statute was cited in its entirety to provide sufﬁcient context of legislative intent. No case law
exists interpreting this Statute. In the Trial Court’s order granting summary judgment in this -

~



_matter.,' the Trial' Court construed this statute, specifically, Section‘, 16-11;780(C) to be

inapplicable to the facts and cirCumstancesof the present case. Asa preliminary finding, the
\ X .

trial court found that thls statute is part ‘of South Carolina’s cr1m1nal code The statute is

' located in Title 16 of the' Code (Crlmes and Offenses of the South Carolina Code of Laws) and
» contalns language which is clearly cr1m1nal in nature, specifically the penalty prov1s1ons whlch
provide fora term of impri‘sonment fof offenses

“The prlmary rule of statutory construct1on is to ascertaln and g1ve effect to the 1ntent of

the leg1slature ” Brvant V. State 384 S. C 525 529 683 S E 2d 280 282 (2009) When a statute

is penal in nature 1t fnust be str1ctly construed agamst the State and in favor of the defendant

State v. Blackmon 304 S.C. 270 273 403 S E.2d 660 662 (1991) However “[a]ll rules of

statutory constructlon are subserv1ent to the one that the leg1slat1ve intent must preva1l if it can
be reasonably d1scovered in. the language used, and that language must be. construed in l1ght of
the 1ntended purpose of the statute 7 State v. Sweat 386 S.C. 339 351 688 S.E.2d 569 575 ,

(2010). R

In ascertammg leg1slat1ve 1ntent “a court should not focus on any s1ngle sectlon or

prov1s1on but should cons1der the language of the statute asa whole ” Mld—State Auto Auct1on

of Lex1ngton Inc. v. Altman 324 S C 65 69 476 S.E.2d 690, 692 (1996) Where the statute s

language is plain, unamb1guous and conveys a clear deﬁmte meanmg, the tules of statutory
1nterpretat10n are not needed and the court has no rlght to 1mpose another meanmg Gay V.
,Ar1a11 381 S.C. 341 345 673 S E 2d 418 420 (2009) If the statute is amb1guous, however,

courts must constru‘e the terms of the statute Lester v. S.C. Workers' .Comp. Comm'n 334 S.C.

557 561,514 S E.2d 751 752 (1999) “A statute as a whole must receive practlcal reasonable

and fair interpretation consonaht with the purpose, des1gn, and policy of lawmakers.” Sloan V.
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S.C. Bd of Physrcal Therapy Exam IS, 370 S .C. 452 468 636 S. E 2d 598, 606—07 (2006) In '
| 1nterpret1ng a statute the language of the statute must be read in a sense that harrnomzes with

its subj ect matter and accords w1th its general purpose. H1tach1 Data Sys. Corp v. Leatherman

309 S. C 174, 178, 420 S. E 2d 843 846 (1992) “Any ambrgulty in a statute. should be resolved

_in favor of a Just equrtable and beneﬁ01al operatron of the layv Bennett v Sulhvan S Island

Bd. of Adlustment 313 S. C 455 458 438 S E.2d 273 274 (Ct. App. 1993) Courts will reject

.a statutory 1nterpretatlon that would~lead to a result so plainly absurd that 1t could not have
‘ .-been 1ntended by the Legrslature or would defeat the plam leglslatrve 1ntentron Unrsun Ins

 Co: V. Schm1dt 339 S. C 362, 368 529 S E. 2d 280 283 (2000) The Town ofMt Pleasant v,

Roberts 393 8.C: 332 713 S.E. 2d 278 (S C 2011)

The tr1al court was persuaded by the clear pla1n and unamblguous language of Sect1on 16-

‘11 780(C)

(C) It is unlawful for a person to willfully, knowzngly, or malzczously enter. upon the
lands of another or the posted lands of the State and dzsturb or excavate a prehistoric
~ or historic site for the purpose of dzscoverzng, uncovering, moving, removing, or
attemptzng to remove an archaeologzcal resource. - Each unlawful entry and act of
_ disturbance or excavation of a prehzstorzc or hzstorzc szte constitutes a separate and '’
distinct offense. ~ : '

Where a statute is not amb1guous the rules of constructron do not apply "Under the pla1n
meanrng rule 1t is not the court's place to change the meanmg of’a clear and unamblguous statute

- Jones v. State Farm Mut Auto. Ins. Co., 364 S.C. 222 231 612 S.E. 2d 719 724 (Ct App. 2005)

(c1t1ng Hodges V. Ralney 341 S C 79 533 S. E 2d 578 S. C 2000) Bayle v. South Carolina Dept.

o fTr p 344 S. C at 122, 542 SE. 2d at 739 (Ct App 2001)) "When the terrns of a statute are

'. Aclear the court must apply those terms accordlng to thelr literal meamng Georgla-Carolrna Bail

- Bonds v. -County 'o‘f Aiken, 354 S.C. at 24, 579 S:E.2d at 334 (Ct.App.2003)‘(ci_ting Cooper v.

Moore, 351 §.C. 207, 212, 569-S.E.2d 330, 332 (2002); Holley v. Mount Vernon Mills, Inc., 312
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S.C. 320, 440 S.E.2d 373 (1994); Carolina Alliance for Fair Employment v. S.C.-lDep't of Labor,

‘Licensing, Regulation, 337 SC 476, 523‘ S.E.2d 795 A(Ct.App.l999)'. seeialso Parsons V.

Georgetown Steel 318 S.C. 63, 65, 456 s. E 2d 366 367 (1995) ("Where the terms of a relevant
. -
statute are clear there is no room for construction ") Eagle Contalner v. County of Newberrv, 622

. SE2d733 366SC 611(SC 2005)

The clear reading of the Statute ev.i'dences the legislature’s intent to criminalize individuals

.unlawfully enterlng on the lands of anotherv “for the purpose of” removmg or 1nJur1ng an'

archaeological resource Wthh does not belong to them

The Appellants argument in their 1n1t1al br1ef is wholly w1thout merit. The Appellants
would put forth the. 1dea that the gravamen of the unlawful act outlawed by this:statute is the
cntering on the lands of another. That would tran_sform this statute into a form of crlmlnal trespass,

:analogous to SC Code Ann. Section 16-1 1-620, commonly referred to as “trespassing” or “trespass

after notice”.

But a cursory read1ng of the entlrety of Section 16-11-780 reveals unquestionably that the
gravamen of the crrminal act addressed 1s the disturbing. of an “Archaeologlcal Resource as -
deﬁned by the statute : ‘And because a: vcrimmal statute requires a degree of mens rea,. the
vwrongdoer must have knowledge that the land contams such an archaeological‘resource The -
' legislature s 1ntent in this- act is clear that enterlng onto the lands of another for the purpose of -

v : {
interfering with an archaeological resource is a criminal act. Inasmuch as Appellants brought thl\S
: as civil suit, .t_his‘crirninal statute 1s inapplicable. | |
IL. THE CIRCUIT COURT CORRECTLY INTERPRETED SOUTH CAROLINA

CODE OF LAWS SECTION 16-1-780, THEREFORE THE LIABLITY OF THE
RESPONDENTS FOR “ACTUAL AND CONSTRUCTIVE KNOWLEDGE OF



T
““ f—‘ ) -

THE EXISTENCE OF | HISTORICAL AND ARCHAELOGICAL
RESOURCES” IS NOT BEFORE THE COURT S

The Appellants mcluded m the1r Statement of Issues on Appeal that the Respondents should-’- '

B be hable on other grounds than the statute but that was not argued nor preserved below If th1s o |

g Court upholds the Order of the Trial Court. grantmg summary Judgment on the cause of actlon'

-“based upon the archaeolog1cal resource statute the remammg causes of act1on 1nclud1ng other'_

o grounds for l1ab111ty, wrll be lrt1gated below upon rem1tt1tur '

L. ‘ THE ARCHAELOGICAL RESOURCES HAVE NEVER BEEN DESIGNATED
- " AS HISTORIC ' BY ' ANY. APPLICABLE AND/OR GOVERNING
PRESERVATION OR CONSERVATION AUTHORITY ‘ )
The Appellant s bel1ef that thlS small 51te is h1stor1c desplte never havmg been declared such'

is the Crux of the conﬂlct in thrs 11t1gat10n The Appellants spec1ﬁcally Appellant Br1nkman

1n51sts that the entlrety of the known World should accept as. true his op1n1on that this br1dge

o ) : abutment ex1sts on th1s property. The C1ty of Columb1a in 1ts duty to 1nspect repalr and mamtam

- its sewer llnes hrred contractors ‘and engmeers to preserve the mtegrlty of the Castle Road llne
wh1ch runs adJacent to the Broad Rlver While it is true that the Appellants Would seek to have

the rocks on therr property 1dent1ﬁed as h1stor1c the1r efforts have been fru1tless

As the trial court found “Thereafter in May, 2008 in response to Mr. Brrnkman s request for
l-a llstlng on the Natlonal Regrstry, ‘the South Carolma Archlves and H1story Center - State
: -Preservat1on Ofﬁce (SHPO) determmed among other th1ngs additional research and other steps :

needed to be complete before the s1te could be ehglble for cons1deratron

ERER



The trlal court rehed on. the Letter to Dav1d Brmkman from the State H1stor1c Preservatlon .
V _ Ofﬁce May 30, 2008 wh1ch quest1oned in pertment part
Whether there i§ a "su’fﬁcient' amount‘of' physical remains"from the ferry and’

- brrdge site to convey in any tanglble way the h1story of'this areas of the river before, -
durlng and 1mmed1ately followmg the C1V1l War.” (R. pp. 58 59)

- . . i . - . ,' . . e . . ' ¢

S

In 2015 when the work on th1s pI‘Q]CCt was performed by the Respondents th1s site had - ‘-
‘not been declared h1storlc by SHPO Today, as. thls appeal is con51dered ten years followmg the -
o orlgmal SHPO determ1nat1on the s1te is Stlll not des1gnated as hlstorlc by a person or department ‘o

w1th the authorlty to do s0. . S f; )

CIV. THE TRIAL CObRT NEVER “CONCLUDED THAT DESIGNATION ON THE

- NATIONAL REGISTER WAS A REQUIREMENT FOR SOUTH CAROLINA

CODE OF LAWS SECTION 16- 11-780 TO BE APPLICABLE IN THIS CASE

Any drscuss1on of the Natlonal Reglstry by the trlal court in thrs matter came drrectly from the
. A/ - .

g record of the case specifically the letter from SHPO to Appellant Brmkman The trial court’s -
conclus1on was “no author1tat1ve body has desrgnated ‘this site as hlstorrcally s1gn1ﬁcant and_
~ Plaintiff’s own archaeolog1cal_'expert bellev,e_s ad_dltlonal archaeologlcal, work and research are
‘needed, [thelrefore] Plaintiffs claims‘_d_nder Sectionl_6‘51 1-780 fail as a matter of law.”

It is ax_iomatic that in order to prevail under Section 16-1 1-780 the property must contaihp an
- archaeologlcal resource as defined therein. Having failed to show.-s'uch a resource, the Court was
correct in its‘stat_ementand there was no error of law. *
o Ihis Issne on Appeal 1s not properly before_this Court-therefore and should be stricken. .
V. THE CIRCUIT COURT’S MISSTATEMENT OF THE LAW IS NOT‘

GROUNDS FOR REVERSAL ‘
SHIE
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The 1nclu51on of “for the sole purpose * does n0t7 eliminate the need forthat to be a purpose or

."one purpose The Court was. clear there was no h1storlcal structure S0. thus no purpose of the Clty e
" to d1sturb :1t. ‘ '.
VI. THE ‘CIRCUIT COURT PROPERLY APPLIED THE UTILITY WORKER

- EXCEPTION AS CONTAINED.IN SOUTH CAROLINA CODE OF LAWS.
_ SECTION 16- 11-780(K)(3) T

-~

Section 16-1 1-780(K)(3)f_‘stgiess in pérﬁﬁ et pack ™

(K) Nothmg contamed in thzs sectzon shall llmzt or mterfere wzth ‘
. (3) The lawful acts of a utzltty worker actmg in thie scope of and in the course of A o
hzs employment or o DA R

P

. The .Appellants, in th_e‘ir initial brief, argue,"‘fThe plain language reading of the statute
'indicates that it applies to the personal liability of utility workers who ar'een'gaged in and acting

: wlthin the.ScOpe and court of their employ_ment.”

s

- That 1nterpretat1on is w1thout any merlt In fact the Appellants state, further down in the1r -
* brief, “Presumably, the Leglslature enacted the utlhty worker exceptlon to shield 1nd1v1dual_ -

8 -employees from cr1m1nal l1ab111ty for the destruct1on of archaeolog1cal resource as long as they .

e are actmg w1th1n the scope"of the1r employment That is the clear 1ntentron of the leg1slature -

- but the Appellants want thls Court to rewr1te the statute to provrde that thlS prov151on would

subj ect corporate and mumcrpal entlttes 1n a‘manner wh1ch is. not written 1nto the statute
' ' .

| It is wholly uncontroverted that the only purpose for any person agent or representatwe of
“any of the Respondents or Defendants in th1s act1on for bemg on the property of the Appellantst

was to perform work on the sewer hne of the West Columbia Basin- Sanltary Sewer System

.15



' It is also wholly uncontroverted that 1mmed1ately upon the Appellants alleglng that there was ‘ |

E . a hlstor1c structure on the property, the work ceased

= “Nothmg contamed in thls sectlon shall 11m1t or 1nterfere w1th” ut111ty workers The General -

, Assembly could not have been more. deﬁmte in the1r assertlon that thrs cr1m1nal statute and all

el

' The t'r}i"al"‘ court. was“_.‘ c'orr'e'ctf 1nﬁnd1ngthat 'the"'uAppellants\"_: claims..of 'destruction of -

»ar‘chaeological structures wo‘uld‘fail-'as a'matter o‘f lawunder the provisions of the statute which

Caneg s

;j : protect the act1ons of ut111ty workers 2 The language of the statute is broad and encompassmg, '

\

' "of its prO\zisi'onsz did nottapply to utiliti_e,‘s'.:' The;Wo'rk'dOnein _this case was -utility\‘wbrk‘.

' CONCLUSION

In th1s matter both of the tr1al courts have correctly 1nterpreted the plam meanmg B

- of the language contalned in S C Code Ann Sect10n 16-11 780 The statute 1s clearly a

) crlmmal statute des1gned to protect h1stor1cal and archaeologlcal resources from wrong doers -

who seek to do harm to those sites, but exempts from 11ab111ty 1nadvertent damage caused by

the lawful work of utlhty workers The Trlal Court found approprlately, that the Crty s actions

) were not in v1olat1on of th1s cr1m1nal sect1on and could not lead t0 c1v1l 11ab111ty as alleged by"l: " 5""

* A the Plamt1ffs S

. Judgment on the grounds herem should be AFFIRMED

(

For these reasons the conclus1ons of the tr1a1 courts in the orders grantmg summary o

L
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