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QUESTIONS PRESENTED ON APPEAL

I. THE MASTER IN EQUITY ERRED IN FINDING AS A MATTER OF FACT AND
CONCLUDING AS A MATTER OF LAW THAT HIRD ISLAND BREACHED ITS
CONTRACT WITH LADY BEAUFORT, WHERE LADY BEAUFORT REFUSED TO
CLOSE THE TRANSACTION PRIOR TO THE CLOSING DATE DEADLINE.

II. IN RESPONSE TO HIRD ISLAND AND FENDER’S MOTION TO RECONSIDER THE
AWARD OF ATTORNEY’S FEES TO LADY BEAUFORT ON THE GROUND THAT THE
AWARD OF ATTORNEY’S FEES LACKED EVIDENTIARY SUPPORT, THE MASTER IN
EQUITY ERRED BY SUA SPONTE REOPENING THE CASE IN ORDER TO ALLOW
LADY BEAUFORT TO PRESENT EVIDENCE IN SUPPORT OF ITS CLAIM FOR
ATTORNEY’S FEES.

III. THE COURT ERRED IN AWARDING JUDGMENT AGAINST HIRD ISLAND IN THE
AMOUNT OF $17,500.17 IN FAVOR OF TIDELAND REALTY, WHERE THIS SUM
REPRESENTED THE REAL ESTATE COMMISSION PLUS PRE-JUDGMENT INTEREST
PAYABLE ON THE TRANSACTION BETWEEN HIRD ISLAND AND LADY BEAUFORT,
WHERE HIRD ISLAND DID NOT BREACH THE CONTRACT AND THERE IS NO
EVIDENCE TO SUPPORT THIS FINDING.

IV. THE MASTER IN EQUITY ERRED IN FINDING AND CONCLUDING THAT THE
DEFENDANT FENDER OWED A REAL ESTATE COMMISISON TO TIDELAND REALTY
ON THE TRANSACTION WITH LADY BEAUFORT, WHERE THIS RELIEF WAS NOT
SOUGHT AGAINST FENDER, FENDER WAS NOT A PARTY TO THE CONTRACT,
FENDER NEVER AGREED TO PAY A COMMISSION, AND THERE IS NO EVIDENCE
TO SUPPORT THIS FINDING.

V. THE MASTER IN EQUITY ERRED IN ENTERING JUDGMENT IN FAVOR OF LADY
BEAUFORT AGAINST HIRD ISLAND AND FENDER FOR NEGLIGENT
MISREPRESENTATION WHERE LADY BEAUFORT FAILED TO PROVE BY A
PERPONDERANCE OF THE EVIDENCE THE ELEMENTS OF A CAUSE OF ACTION FOR
NEGLIGENT MISREPRESENTATION.

VI. THE MASTER IN EQUITY ERRED IN ENTERING JUDGMENT AGAINST FENDER
PERSONALLY IN FAVOR OF LADY BEAUFORT FOR BREACH OF CONTRACT
ACCOMPANIED BY A FRAUDULENT ACT WHERE FENDER WAS NEITHER A PARTY
TO THE CONTRACT NOR COMMITTED A F RAUDULENT ACT. ‘

VII. THE MASTER IN EQUITY ERRED IN ENTERING JUDGMENT AGAINST HIRD
ISLAND IN FAVOR OF LADY BEAUFORT FOR BREACH OF CONTRACT
ACCOMPANIED BY A FRAUDULENT ACT WHERE HIRD ISLAND DID NOT BREACH
THE CONTRACT AND/OR DID NOT COMMIT A FRAUDULENT ACT.

iii



STATEMENT OF THE CASE

A. PROCEDURAL BACKGROUND

This action arises out of the alleged breach of an Agreemént to Buy and Sell Real Estate
dated August 19, 2013 wherein Lady Beaufort, LLC (“Lady Beaufort™) cc;ntracted to buy and
Hird Island Investments, Inc. (“Hird Island™) contracted to sell a 2.99 acre parce! of unimproved
real property located in Beaufort County, South Carolina (the “Property”). ROA, pg. 76.

This action was commenced by the filing of a Summons and Complaint in the Beaufort
County Court of Common Pleas on January 7, 2014. ROA, pg. 39. The Complaint was filed on
behalf of Lady Beaufort and Tideland Realty, Inc. (“Tideland Realty™) against Hird Island and
Inverness, LLC (“Inverness”). The Complaint contains four (4) causes of action. The first cause
of action is for breach of contract against Hird Islaﬁd, in which Lady Beaufort seeks damages for
the alleged breach of contract and Tideland Realty seeks the payment of a real estate commission
on the aborted sale. The second cause of action is against Inverness only,. alleging intentional

| interference with the contract betweeﬁ Lady'Be’aufort and Hird Island. The third cause of action
seeks to set aside the deed between Hird Island and Inverness. The fourth cause of action seeks
specific performance of the contract between Lady Beaufort and Hird Island.

On May 11, 2014 Hird Island and Inverness filed their Answers and Counterclaims.
ROA, pp. 44-49. In these responsive pleadings both Lady Beaufort and Inverness denied the
material allegations of the Coﬁplaint.

On May 29, 2014 Lady Beaufort filed an Amended Complaint. ROA, pg. 50. The
Amended Complaint adds allegations of fraud as part of the cause of action to set aside the deed.
On June 11, 2014 Hird Island ﬁled its Answer and Counterclaim to the Amended Complaint,

again denying the material allegations of the Complaint.



On November 24, 201>4 Lady Beaufort Filed its Second Amended Complaint, in which
Inverness was dropped as a defendant and Sherwood N. Fender (“Fender”) was added as a new
defendant. ROA, pg. 60.

In the Second Amended Complaint causes of action are alleged for breach of contract,
breach of contract accompanied by a fraudulent act, fraudulent transfer and negligent
misrepresentation. On November 13, 2014 Hird Island and Fender jointly filed their Answer to
the Second Amended Complaint, denying the material allegations of the Second Amended
Complaint, as well as a Counterclaim alleging that Lady Beaufort breached the contract. ROA,
pg. 66. |

On November 25, 2014 this matter as referred to the Honorable Marvia H. Dukes, III,
Master ih Equity for Beaufort County, South Carolina, for final determination. ROA, pg. 33.

On March 1, 2014 this matter was tried non-jury before Judge Dukes and on May 11,
2617 Judge Dukes entered an Order granting Judgment against Hird Island and Sherwood Fender
in favor of Lady Beaufort in the-amount of $87,578.56 and entering judgment against Hird Island
and Fender in favor of Tideland Realty in the amount of $17,500.17. ROA, pg. 18-32.

On May 19, 2017 Hird Island ﬁléd its Motion to Reconsider the Order dated May 11,
2017. ROA, pg. 70.

On February 14, 2018 Judge Dukes filed his Order Granting in Part and Deﬁying in Part
Hird Island’s Motion to Reconsider. ROA, pg. '13. In accordance with this Order, a hearing was
held before Judge Dukes on July 23, 2018, at which time testimony was taken regarding the
attorney’s fees claimed by Lady Beaufort. As a result of that hearing, on October 26, 2018 Judge

Dukes filed his Order amending his previous judgment, in which he reduced the prior judgment



against Hird Island and Sherwood Fender in favor of Lady Beaufort from $87,578.56 to
$51,511.15. ROA, pp. 1-12.

On November 6, 2018 Hird Island and Fender filed their Notice of Appeal to the South
Carolina Court of Appeals. ROA, pg. 37.

B. FACTUAL SUMMARY

Hird Island owned an unimproved 2.99 acre parcel of property in Beaufort County, South
Carolina located at 9 Sams Point Road. Sherwood Fender, the President of Hird Island, needed
| to sell this property quickly because he was in dire financial straits or, as he put it, he had “gotten
crosswise financially, persbnally.” ROA, pg. 159. He was in arrears on a loan with Palmetto
State Bank and feared foreclosure, plus he was in arrears with taxes owed to the Internal
_ Révenue Service. Id., pp. 160, 164 and 222. Fender approached Matt Trumps, a realtor with
Tideland Realty, and asked Mr. Trumps to approach James Kerr about purchasing the parcel.
Mr. Kerr wés a real estate developer and the sole owner of Lady Beaufort, LLC. Id,, pp. 100 and
102. Mr. Kerr had previously created Lady Beaufort to acquire from Mf. Fender a .34 acre
parcel of propeﬁy that was adjacent to. the subjectvproperty. Since'Lady Beaufost already owned
the adjacent property, Mr. Fender asked Mr. Trumps to approach Mr. Kerr td see if he was
iﬁterested in purchasing the ‘su.bject property. Id., pp. 103-104.

Mr. Trumps subsequently approached Mr. Kerr and told him that Mr. Fender “ﬁéeds to
sell” the subject property. Mr. Kerr desired to purchase the property and, on August 19, 2013 he
executéd, on behalf of Lady Beaufort, an Agreement/Contract to Buy and Sell Real Estate which
was presented to him by Mr. Trumps, which had been executed by Mr. Fender on behalf of Hird
Island the day before, August 18, 2013. Id, pp. 106 and pg. 269. This Contract has a pufchase

price of $260,000.00. It does not contain a financing contingency. /d.



The Contract defines its “Effective Date” as the final date upon which a party to the
contract executes the contract. Id., pg. 269, Section 1(D). As noted, Hird Island executed the
contract on August 18 and Lady Beaufort executed the contract on August 19, 2013. The
“Effective Date” for the contract was, accordingly, August 19, 2013. ROA, pg. 117.

The Contract ﬂnher provides for a “Due Diligence Period”, ending no later than 30
“Business Days” after the original “Effective Date” unless the parties agreed in writing to extend
the Due Diligence Period. Id., Tab 1, Section 12. The Contract defines “Business Day” as “a 24
hour period starting at 10 a.m. (M/Tu/W/Th/Fr) and counted from 10 a.m. of the first business
day following the effective date. Business Days shall not be begin or end oﬁ a Saturday, Sunday
or a Federal legal holiday.” Id., Section 1(E).

The parties stipulated that October 14, 2013 and Septémber 2, 2013 were Fedéral
hblidays (Columbus Day and Labor Day, respectively). ROA, pg. 138.

Lady Beaufort took the position that the Due Diligence Period ended on October 1, 2013.
ROA, pg. 141.

When first presented with the proposed Contract, Mr. Fender questioned the need for 30
days of due diligence, stating “The man who is buying it already owns the other half. He knows
more abouf this property than I do.”, but he agreed to this clause none the less. He stressed,
‘however, that “time has got to be of the essence” because of his pressing financial needs. Id., pg.
223. |

| With resbect to the clqsing deadline, the parties deviated from the stancard, pre-printed
form of the cdntract, and instead inserted the following special clause:

“Closing shall take place within seven (7) days of the end of the due diligence
period.”



ROA, pg. 275, Section 33 (emphasis added). In recognition of the fact that the above closing
deadline references simply “days” (as opposed to “Business Days” utilized in calculating the
Due Diligence Period) Lady Beaufort agreed that the last day to close under a “worse case”
scenario was October 8, 2013. ROA, pg. 199. Accordingly, the closing of the transaction was
scheduled for October 7, 2013. Id, pg. 199 and 141.

With respect to the closing date, the contract provides for “an autbmatic extension of 5
business days for an unsatisfied contingency through no fault of either party.” ROA, pg. 269, 4.
The contract does not define what constitutes an “unsatisfied contingency.”

Finally, | the Contract contains the following provision which is emphasized and
underlined, set forth in the first paragraph on the first page of the Contract:

“Time is of the essence with respect to all provisions of this Contract stipulating
time, deadline, or performance periods.”

ROA, pg. 269, 11(G).

Lady Beaufort hired attorney Carl Rogérs of Charlestoh to represent it in connection with
the closing. ROA, pg. 168. Hird Island hired attorney Derek Gilbert of Beaufort to represent it.

Although the Contract contained no financing contingency clause, Lady Beaufort chose
to obtain a loan to finance the transaction, dealing with Loan Officer Jan Malinowski of Palmetto
State Bank. ROA, pg. 106.-

On Octbber 4" Mr. F ender, on behalf of Hird Island, signed all of the “closing
documents” and delivered them to his attorney, Mr. Gilbert, in anticipation of closing on October
7™ These documents included the Deed to Lady Beaufort, the Seller’s Affidavit, a 1099-S, a
Corporate Resoiution authorizing the sale, and a Power of Attorney authorizing Mr. Gilbert and

his real estate paralegal to execute any documents on behalf of Hird Island necessary to close the



transaction. Id,, .pg. 261-262 and pg. 357. On that same date, these documents were for§varded
by Mr. Gilbert’s office to Carl- Rogers email, with a short cover note stating:

“Carl, in accordance with the contract, please find attached a signed deed and

various affidavits. Our fee for the HUD Statement will be $350. Please forward a

-proposed HUD for our review we are ready to exchange when you are. Thanks,

Christina Wilson, Real Estate Paralegal, Gilbert Law Firm, LLC.”

ROA, pg. 358 (emphasis added).

Lady Beaufort, however, was not willing to close the transaction. In his Order of May
11, 2017 Judge Dukes recites three (3) reasons fof Lady Beaufort’s refusal to close, as follows:

First, Hird Island had been administratively dissolved in its state of incorporation,
Georgia. ROA, pg. 18 Finding of Fact #8.

Second, a Certificate of Tax Compliance referenced in §12-54-124 of the South Carolina
Code of Laws had not been obtainéd. Id,, Finding of Fact #11.

© Third, the Staté of South Carolina had filed a tax lien on the property on Septemﬁer 217,
2013. 1d, Finding of Fact #12. |

Judge Dukes concluded that the above three (3) facts constituted “unsatisfied
contingericies”. within the meaning of the Contract, thereby extending the deadline for closing by
five (5) business days, from October 8 to October 15, 2013. ROA, pg. 21.

Sometime after the Contract was executed on August 19", and before the scheduled
closing date of October 7“‘, Mr. Fender was approached by Robert “Robbie” Sample of Inverness |
whom Mr.‘ Fender had met oncé or twice befo:re. ROA, pg. 161. Severai months earli_er Mr.
Sample >had shown an interest in purchasing this property and wanted to know if it was still
available. Mr. Fender told Mr. Sample that he had “waited too late” and that it was under

contract as he had already sold it to Lady Beaufort. As Mr. Fender explained:



“He (Mr. Sample) said, man, I need that. I said, well, you waited too late. It’s

sold. He said, would you do me a favor? And I said what is that Robbie? He

said, if it doesn’t close, will you let me buy it? I said, sure. It’s for sale. It

always has been. And I said, but you got to be able to move in a hurry because I

got financial issues I got to deal with. So you got to be ready. He said, okay. I

will be ready.”

ROA, pp. 162 and 227-228.

As the closing date approached, Mr. Fender began to have concerns about Lady
Beaufort’s willingness to close the transaction. He questioned why Lady Beaufort was making
an issue of the administrative dissolution, the certificate of compliance, and the recently filed
relatively small tax lien. He was confused when he heard about Lady Beaufort getting a loan
from Palmetto State Bank, as the contract did not call for financing and he understood Lady
Beaufort was paying cash. Finally, Lady Beaufort was insisting that he personally guarantee
some things, which he had refused to do. All of this, as Mr. Fender put it, started to make him
feel a little “paranoid” about the closing. ROA, pp. 225, 230, 232 and 240.

As Mr. Fender feared, the closing with Lady Beaufort never took place. Mr. Kerr of

Lady of Beaufort explained why:

Q. Very ‘good. And when was the closing between Hird Island and Lady Beaufort
scheduled, do you recall?

October 7™ of 2014.
. Okay.

. 13.13.

. Did not.

A.
Q
A
Q. That’s correct. But the contract didn’t close on that date, did it?
A
Q. Okay. And why not?

A

Carl (Rogers) had indicated that he was not recommending that I close
because there were some issues of title. And that he could not get title insurance

7



based on some of the things that had surfaced during that period of time. He can
explain all the details about that, but he did not advise me to close.

Id, pg. 108, line 19 to pg. 109, line 10. Mr. Rogers testified that by the scheduled closing date
the issue regarding the administrative dissolution of Hird Island had been resolved, ROA, pp.
181-182, and the tax lien could have been paid and satisfied at closing, ROA, pp. 201-204, but he
still had an issue with the lack of a certificate of compliance ROA, pg. 183-185.

Mr. Fender testified that he wanted the closing with Lady Beaufort to go through, and
that he wished it would have closed. As he stated:

“I got no reason to not want to sell. . . . It served me no useful purpose to not
close. As a matter of fact, [ was very upset that it wouldn’t.”

Id, pg. 224, lines 16 — 22. When it still hadn’t closed by October 8™ Mr. Fénder let Mr. Sample
of Inverness know that the clpsing had fallen through. Inverness was still inte:estéd in buying
the property, as well as an additional piece of property and indicated it could have the money in
two (2) days. On October 10™ the closing with Inverness occufred, with Inverness purchasing
the subject property for $245,000.00', as well as a second piece of property for $60,000.00 which.
was $40,000 to $50,000 under its market value. ROA, pp. 224, 251, 253, 254 and 259. None of
the “unsatisfied contingencies referenced by Judge Dukes in his Order were impediments to the
Inverness closing. ROA, pg. 229. Thé tax lien was resolved by simply paying it out of the sales
proceeds at closing. ROA, pg. 378, liﬁe 1303. The tax lien was for $480.01, plus $34.00 in
court costs. ROA, pp. 202 and 339.

- When Lady Beaufort learned of the salé to Inverness it promptly filed a lis pendens on

the subject property and commenced this lawsuit against Hird Island and Inverness. Lady

' The $245,000.00 sale to Inverness did not involve a real estate commission, while the $260,000.00 contract with
Lady Beaufort would have involved a $13,000.00 real estate commission. being paid to Tideland Realty.



Beaufort subsequently settled its claim against Inverness by purchasing the subject property from
Inverness for $285,000.00. ROA, pp. 187, 197 and 317

C. STANDARD OF REVIEW

“An action for breach of contract seeking money damages is an action at law.” R & G
Construction, Inc. v. Lowcountry Regional T ransportation Authority, 343-S.C. 424, 430, 540
S.E.2d 113, 117 (Ct. App. 2000). “In an action at law, on appeal of a case tried without a jury,

_the findings of fact of the Judge will not be disturbed upon appeal unless found to be without
evidence which reasonably supports the Judge’s findings. . .. The Judge’s findings are
equivalent to a jury’s findings in a law action.” Townes Associates v. City of Greenville, 266

S.C. 81, 86,221, S.E.2d 773, 775 (1976).



I. THE MASTER IN EQUITY ERRED IN FINDING AS A MATTER OF FACT AND
CONCLUDING AS A MATTER OF LAW THAT HIRD ISLAND BREACHED ITS
CONTRACT WITH LADY BEAUFORT, WHERE LADY BEAUFORT REFUSED TO
CLOSE THE TRANSACTION PRIOR TO THE CLOSING DATE DEADLINE.

The Master in Equity concluded that Hird. Island breached the Contract with Lady
Beaufort by selling the property to a third party, Inverness, on October 10, 2013. In so finding,
the Master in Equity relied upon his conclusion that the Contract with Lady Beaufort did not
expire until October 15, 2015 due to the existence of unsatisfied “contingencies” as of the
original closing deadline of October 8, 2013. ROA, pg. 20 and Finding of Fact #20.

The Master in Equity determined that the “Effective Date” of the Contract was August
19, 2013. Noting that the Contract provided for a due diligence period of 30 “buéiness days” to
begin the day after the “Effective Date” of the Contract, the Master in Equitsl found that the Due
Diligence Period ended on October 1, 2013. Id., Finding of F act #4. The Mastcr_ in Equity theﬁ
noted that the Confract pro~Vided that the closing was to occﬁr seven (7) days after the expiration
of the Due Diligence Period, with a provision allowing an automatic extension of five (5)
business days for unsatisfied “contingencies.” The Master concluded, accordingly, that the
“dropt dead” date for closing on the Contract was October 15, 201.3.. Id., Finding of Fact #5.

In his Order, the Master in Equity never expressly sets forth his conclusion as to the
deadline for closing. He simply recites that closing was to occur seven (7) days after the
expiration of thé'Due Diligence Period, with an automatic extension of five (5) business days for
unsatisfied contingencies, which results in a date of October 15, 2013. Seven (7) days after the
expiration of the Due Diligence Period on Octéber 1, 2013, mandates a deadline for closing of
October 8, 2013. Five (5) business days after Oétober 8, 2013 was October 15, 2013 (October

-12 and 13 being Saturday and Sunday). The Master accordingly believed the Contract closing

deadline, in the absence of unsatisfied contingencies, to be October 8, 2013. This is consistent

10



with the testimony at trial of Lady Beaufort’s attorney, Carl Rogers, who testified that “the
Contract specifies worst case scenario to the buyer’s side that it (closing) would have been
Tuesday, October 8", but we had arranged to have it (closing) done on the 7" ROA, pg. 199,
lines 21 — 24.  This is the position advocated by Lady Beaufort’s trial counsel during‘ the trial
(“the Contract is valid through the end of the day on the 8" (of Qctober).» So it expired on the
9™.”). ROA, pg. 137, lines 16 — 17.

Lady Beaufort refused to close prior to October 8" “because there was some issues of
title.” ROA, pg. 109, lines 4 — 8. The evidence is uncontroverted that the purchase price was
never tendered by Lady Beaufort to Hird Island and, indeed, Palmetto State Bank never released
the funds. ROA, pg. 200. The Master in Equity concluded, however, that there existed three (3)
unsatisﬁed “contingencies” that prevented closing by October 8%, thereby triggering an
aufomatic extension of five (5) business days to October- 15, 2013, so that the sale on October
10" to Inverness occurred while the Contract was still in effect, thereby constituting a breach of
fhe contract. ROA, pp. 19-20, Finding of Fact # 9, 11, 12, 13, and 20, and pg. 21. The Master in
Equity found that these unsatisfied contingengies were: (1) The administrative dissolﬁtion of
Hird Islaﬁd, (2) The provision of ;1 Certificate of Tax Compliance, and (3) The tax lien. Id,, pg.
21.

Initially, it must be noted that a_“cohtingency” is not defined in the Contract. ROA, pp.
269, 134 and 201. The Master in Equity, noting that “contingency” is not a defined term in the
contract, ROA, pg. 21, does not expressly set forth his definition or interpretation of what
constitutes an unsatisfied “contingency.” In his Order, however, the Master does note that the
Contract requires the passage of marketable title, as well as compliance with all local, state and

federal laws, implying that the inability to pass marketable title or the noncompliance with a law

11



would constitute an unsatisfied contingency.- ROA, pg. 22. At the heaﬁﬁg on the Motion to
Reconsider, Lady Beaufort and Tideland Realty’s counsel agreed that an unsatis‘ied contiﬁgency
is something that would héveA “prevented the passage of marketable title” or “things that would
prevent the closing.” Transcript of November 13, 2017, pg. 24, line 20 to pg. 25, Hne 19. The
Master in Equity concluded that Hird Island breached the Contract because the existence of the
three (3) alleged unsatisfied contingencies extended the closing deadline from October 8" to
October 15" | so that Hird Island’s sale of the property to Inverness on October 10™ breached
the contract inasmuch as it was still in full force and effect. The lynchpin of the Master’s
conclusion that Hird Island breached the Contract, accordingly, is his conclusion that there
existed an unsatisﬁed contingency that prevented the closing or the passage of marketable title
on October 8, 2013.

An examination of each of the alleged “contingencies” identified by the Master in Equity
féveals that none of these items prevented closing or the passage of marketable title. |

First, the Master in Equity found that the administrative dissolution of Hird Island in its
state of incorpofation, Georgia, constituted an unsatisfied contingency because the title insurance
company was unwilling to write a policy until this issue was remedied. Finding of Fact #8 and
#9. This was error. -

As previously noted, Hird Island is a Georgia corporation authorized to do business in
South Carolina. Its corborate charter was administratively forfeited by the Georgia Secretary of
State. ROA, pp. 171-172 and 281. This infonnation was publically available online. Id, pg.
173, lines 15 — .17. Initially, this fact was of concern to Mr. Rogers’ title insurance company.
Id, pg. 174, lines 16 — 22. Upon doing further research, however, Mr. Rogers and his title

insurance company discovered that this was not an impediment to closing or the passage of
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marketable title. Specifically, Georgia has a statute which provides that a corporation that is
administratively dissolved continues its corporate existence for the purpose of any business
necessary to wind up and liquidate its business and affairs. Georgia Code Ann. §14-2-1421(c).
South Carolina has a nearly identical statute. See S.C. Code Ann. §33-14-210(d). According to
Lady Beaufort’s closing attorney, Carl Rogers, these statutes resolved this issue and satisfied the
title insurance company. ROA, pp. 181-182.

The second unsatisfied “contingency” relied upon by the Master in Equity involved the
absence of a Certificate of Tax Compliance. Noting that the Contract requires the parties to
comply with all local, state and federal laws, the Master in Equity found that “pursuant to S.C.
Code §12-54-124, if a piece of property constitutes more than a majority of the assets of a
compé.ny, a Certificate of Tax Compliance must be obtained by the seller from the South
- Carolina Department of Revenue.” Finding of Fact #11, emphasis added. Section 12-54-124,
however, does not mandate the provision of a Certificate of Tax Cor‘np‘liance.. In pertinent part, -
§12-54-124 provides as follows:

“In the case of the transfer of a majority of the assets of a business . . . any tax

generated by the business which was due on or before the date of any part of the

transfer constitutes a lien against the assets in the hands of a purchaser, or any .

other transferee, until the taxes are paid. ... This section does not apply if the

purchaser receives a Certificate of Compliance from the Department stating that

all tax returns have been filed and all taxes generated by the business have been

paid. The Certificate of Compliance is valid if it is obtained in no more than

thirty days before the sale or transfer.”

S.C. Code Ann. §12-54-124 (emphasis added). According to the plain language of the statute,
the absence of a Certificate of Compliance does not prevent a closing or prevent the passage of

marketable title. In other words, a Certificate of Compliance is not a prerequisite to the ability to

convey marketable title.

13



Contrary to what the Master in Equity found, Attorney Derek Gilbert declined to agree
that it is “customary” to obtain a Certificate of Tax Compliance, agreeing simply that it is done
“quite frequently” and only “if the'buyer asks for it”. ‘Significantly, he did not testify that it is
the seller’s responsibility to obtain it. The statute expressly states that it is not the seller, but
rather the purchaser who réceives the Certificate of Compliance from the Department. As Mr.
Gilbert testified, it is the buyer who needs to ask for it, presumably from the Department as the
statute expressly states. |

Moreover, if a Certificate of Tax Compliance was material to Lady Beaufort, and Lady
Beaufort wanted to impose the duty of obtaining a Certificate on Hird Island, it would have been
very easy for Lady Beaufort to have inserted such a clause into the Contract. Lady Beaufort
failed to do so.

In short, ‘a Certificate of Compliance was not a prerequisite to the passage of mari(etable '
title ﬁor did it preyent closing. Lady Beaufort could have tendered the purchase price, in which

~case Hird Island would have passed good and marketaBle title via the already executed General
Warranty Deed to Lady Beaufort.

| It is worth noting that, by executing the General Warranty Deed, Hird Island certified that

it was passing good and marketable title, free of liens and encumbrahces, to Lady Beaufort. “A

South Carolina" Geﬁeral Warranty Deed embraées all of the following five covené.nts usually

inserted in fee simple conveyances by English conveyors: (1) That thé seller is seized in fee; (2)

That he has a right to convey; (3) That the purchase;, his heirs and assigns‘, shall quietly enjoy

the land; (4) That the land is free from all encumbrances; and (5) For further assurances. The

first and second covenants have the same effect as the third and fourth covenants.” Black v.

Patel, 352 S.C. 76, 78-79, 572 S.E.2d 295, 297 (Ct.App. 2002).
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The third and final unsatisfied “contingency” relied upon by the Master in Equity was the
tax lien filed by the State of South Carolina on September 27, 2013. ROA, pg. 19, Findings of
Fact #12 and #13. This lien was filed after the Contract was executed on August 19" and before
the closing deadline of October 8". The lien is for $480.01, plus court costs of $34.00. It was a
matter of public record and discovered by Attorney Carl Rogers when, as a matter of routine, he
checked the title prior to closing. ROA, pp. 85-101 to 102. This is somefhing that would have
been taken care of by simpiy paying it at closing out of the closing proceeds. Id., pg. 203-204. In
fact, this is what was done when thé property was sold on October 10™ to Inverness. ROA, pg.
378, line 1303. In short, the tax lien was handled in the same way that any other lien, such as an
existing mortgage or line of-credit is routinely handled, by simply satisfying it at closing.

In sum, the administrative dissolution of Hird Island did not prevent the passage of
marketable title, inasmuch as the statutes of both Georgia and South Carolina expressly authorize
fhe continued corporate existence of Hird Island for the purpose of disposing of its assets. Lady
Beaufort’s closing attorney expressly conceded that this issue, initially of concern, was
completely resolved prior to the closing deadline.

Likewise, a Certificate of Compliance is not a requirement to the péssage of marketable
title. If fhe buyér wanted if, the buyerv could have obtained it. If the buyer wanted to i)ut the
burden on the seller of obtaining it, it could have so provided in the Contract. In any event, its
absence did not prevent the paésage of marketable title.

Finally, the small tax lien did not prevent the passage of marketable title inasmuch as this
lien, like any other lien that exists on a piece of property, is the type of lien routinely paid and
satisfied at closing, which, in fact, is what was ultimately done when the property was sold to

Inverness.
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The Master in Equity, accordingly, erred in finding that there were unsatisfied
contingencies that prevented the closing from‘occurring on October 8", thereby automatically
extending the closing deadline to October 15™. Since the Contract expired under its own terms
on October 8™, Hird Island did not breach the Contract when it sold the property to Inverness on

October 10™ when the Lady Beaufort Contract was no longer in force or effect.
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II. IN RESPONSE TO HIRD ISLAND AND FENDER’S MOTION TO RECONSIDER
THE AWARD OF ATTORNEY’S FEES TO LADY BEAUFORT ON THE GROUND
THAT THE AWARD OF ATTORNEY’S FEES LACKED EVIDENTIARY SUPPORT,
THE MASTER IN EQUITY ERRED IN SUA SPONTE REOPENING THE CASE IN
ORDER TO ALLOW LADY BEAUFORT TO PRESENT EVIDENCE IN SUPPORT OF
ITS CLAIM FOR ATTORNEY’S FEES.

At trial, Mr. Kerr testified that he had paid $53,924.21 in attorney’s fees.? He did not
elaborate on to whom he paid these fees, or what work these fees represented. ROA, pg. 115,
line 21 to pg. 116, line 2. Additionally, two (2) Affidavits were admitted into evidence without
objection. ROA, pp. 279-280 and pg. 264, line 20 to pg. 265, line 6. In very summary fashion,
these Affidavits simply recite that the total attorney’s fees and costs associated with the legal
services provided by Carl Rogers was $7,857.00 and the total attbrney’s fees and costs and
associated with the legal representation provided by Michelle Endemann of the Andrew K.
Epting, Jr. Law Firm was $46,067.41. ROA, pg. 278.

In his Order filed May 11, 2017, the Master in Equity made the following finding with
respect to attorney’s fees and costs:

Lady Beaufort has also expended $53,924.41 in attorney’s fees and costs in order

to obtain the property it lost because of the Defendants’ conduct. (See Plaintiff’s

Exhibit 2). Attorney’s fees are provided for in the contract (See Plaintiff’s

Exhibit 1). ‘

ROA, pg. 25. In awarding jﬁdgment against Hird Island and Fender in favor of Lady Beaufort,
the Master in Equity included this figure in the total judgment amount of $87,578.56.

In their Motion to Reconsider filed May 19, 2017, Hird Island and Fender requested that

the Master in Equity reconsider the award of attorney’s fees on the following ground:

“In the event the Court does not alter or amend its findings of Defendants’
liability, Defendants contest the finding of damages. (Order, pp. 8-9). Attorney’s

? At the hearing on attorney’s fees held after Hird Island and Fender’s Motion to Reconsider, it was discovered that
this testimony by Mr. Kerr was untrue. He had not paid $53,924.41 in attorney’s fees. In truth, had only paid
$17,857.00. This was one reason the judgment in favor of Lady Beaufort was reduced. See Order Amending
Judgment, October 26, 2018. ROA, pp. 1-12.
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fees and costs should not be recoverable because the Court should not find in

'Lady Beaufort’s favor. Alternatively, the amount is excessive and the Court did

not make any findings of fact as to the factors in determining an award of
attorney’s fees. See Blumberg v. Nealco, 310 S.C. 492, 494, 427 S.E.2d 659, 660
(“There are six (6) factors to consider in determining an award of attorney’s fees:
(1) nature, extent and difficulty of the legal services rendered; (2) time and labor
devoted to the case; (3) professional standing of counsel; (4) contingency of
compensation; (5) fee customarily charged in the locality for similar services; and
(6) beneficial results obtained.”).

ROA, pg. 74, Ground #16.

- As noted above, the sum total of all evidence introduced by Lady Beaufort dﬁring the
trial of this case regarding attorney’s fees was Mr. Kerr’s simple statement that he had paid
$53,924.41 in attorney’s fees, and the two (2) conclusory Affidavits from Mr. Rogers and Ms.
Endemann setting forth their total attorney’s fees and costs, which comprise the $53,924.41.
Absolutely no evidence was introduced or proffered regarding at least five (5) of the six (6)
factors enumerated in Blumberg v. Nealco, supra. More specifically, there vas no evidence
regarding a nature, extent and difficulty of the legal services rendered, there was no itemization.
of the time and labor devoted to the case, there was no evidence regarding the professional
standing of counsel, there was no evidence regarding any contingency of compensation, and
there was no evidence regarding the fee éustomarily charged in the locality for similar services.

Upon considering Hird Island and Fender’s Motion to Reconsider, the Master in Equity
agreed that “in order to award attorney’s fees and costs I must consider the six (6) factors
enumerated in Blumberg v. Nealco.” ROA, pg. 16. The Master in Equity likewise agreed with
Hird Island and Fender that “there is currently an insufficient evidentiary basis upon which I can
consider fhe Blumberg v. Nealco factors.” Id. ‘Rather than vacate the award of attorney’s fees, -

~ however, the Master in Equity, sua sponte, “ordered that the record in this case should be

reopened and the hearing reconvened, limited to the issue of that element of damages claimed by
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the Plaintiff Lady Beaufort consisting of attorney’s fees and costs in the amount of $53,924.41.”
Ild, pg. 16.

The Master in Equity erred in reopening the record, sua sponte, in order to allow Lady
Beaufort to supply an evidentiary basis for its claimed attorney’s fees and costs, particularly
where Lady Beaufort had the opportunity to supply this evidentiary basis during the trial, but
failed to do so. ‘

In Southérn Railway Co. v. Coltex, Inc., 285 S.C. 213, 329 S.E.2d 736 (1985) the South
Carolina Suprerﬁe Court held that a trial judge cannot, ex mero motu, order :: new trial on a
ground not raised by a party. Neither Lady Beaufort, nor Hird Island and Fender, had requested
- that a .new trial be had on the.issue of attorney’s fees. To the contrary, Hird Island and Fender
argued that attorney’s fees and costs “should not be recoverable” because the Court did not make
any findings of fact as to the factors required by Blumberg v. Nealco in determining an award of
attorney’s fees. ROA, pg. 74, 915. It was, of course, impossible for the Court to make any such
findings of fact; as there was no evidentiary basis in the record that would have supported such
ﬁndings. No party had moved before the Court to reopen the record in order to allow Lady
Beaufo_rt to submit evidence §vhich it was fully capable of submitting during the original trial. In
Southern Railwdy Co. v. Coltex, Inc. the South V'Caro"lina Supreme Court stated the following:

The sole issue is whether a trial judge ex mero motu can grant a new trial on a
ground not raised by a party. We hold he cannot.

Id,, Southern Railway Co. v. Coltex, Inc., 285 S.C. 213,214, 329 S.E.2d 736, 737 (1985).

This is not a case where a new trial is granted based upon newly discovered evidence.
The “evidence” in this case was fully available at the time of trial. See, e.g., Spreeuw v. Barker,
385 S.C. 45, 63, 682 S.E.2d 843, 852 (Ct. App. 2009) (a new trial on the basis of newly

discovered evidence is warranted only when the newly discovered evidence, among other things,
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is evidence that has been discovered since the trial and could not have been discovered before the
trial.). Lady Beaufort simply chose, or failed, to introduce any evidence regarding the Blumberg
v. Nealco factors.

In his May 17, 2013 Order the Master in Equity erred in awarding attorney’s fees to Lady
Beaufort without setting forth any findings of fact regarding the six (6) factors required by
Blumberg v Nealco. In fairﬁess to His Honor, it would have been impossible for him to set forth
such findings of fact, inasmuch as Lady Beaufort failed to introduce any evidence regarding
these mandatory factors. When Hird Island and Fender, in their Motion to Reconsider, brought
this to the Court’s attention, the Court agreed that his Order was deficient and that the award of
attorney’s fees was not supported by the evidence. Rather than strike the attorney’s fees award,
as requested by Hird Island and Fender in their Motion to Reconsider, the Court sua s'pont'e,
reopenéd the record, in effect giving Lady Beaufort a second bite at the apple which it had not
requésted. The Court erred as a matter of law in ex mero motu granting a new trial whére this

was not requested by either party.
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III. THE COURT ERRED IN AWARDING JUDGMENT AGAINST HIRD ISLAND IN
THE AMOUNT OF $17,500.17 IN FAVOR OF TIDELAND REALTY, WHERE THIS
SUM REPRESENTED THE REAL ESTATE COMMISSION PLUS PRE-JUDGMENT
INTEREST PAYABLE ON THE TRANSACTION BETWEEN HIRD ISLAND AND
LADY BEAUFORT, WHERE HIRD ISLAND DID NOT BREACH THE CONTRACT
AND THERE IS NO EVIDENCE TO SUPPORT THIS FIGURE.

The Master in Equity found that “as a result of the Defendants’ conduct, Tideland was
not paid the real estate commission that it earned and which was provided for in the Contract.
Accordingly, Tideland has suffered damages in the amount of $13,000.00.f’ ROA, pg. 25. The
Master in Equity, accordingly, awarded judgment “against Hird Island and Sherwood Fender in
the amount of $17,500.17, representing actual damages and pre-judgment interest in favor of
Tideland Realty.” ROA, pg. 26.

As noted in Argument I, supra, Hird Island did not breach the contract. The deadline for
closing on the Contract expired on October 8, 2017 and Lady Beaufort refused to close the
transaction by the closing deadline date. Since Hird Island did not breach the contract, the
Master in Equity erred in concluding that Hird Island should pay the real estate commission that
otherwise would have been owed on the transaction.

Finally, thére is simply no evidence that Hird Island agreed to pay a 5% commission to

Tideland Realty.
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IV. THE MASTER IN EQUITY ERRED IN FINDING AND CONCLUDING THAT THE
DEFENDANT FENDER OWED A REAL ESTATE COMMISISON TO TIDELAND
REALTY ON THE TRANSACTION WITH LADY BEAUFORT.

As noted in Arguments I and III, supra, the Master in Equity awardéd judgment against
Sherwood Fender personally in the amount of $17,500.17, representing actual damages and pre-
judgment interest in favor of Tideland Realty; based upon a $13,000.00 commission Tideland
Realty allegedly would have been owed on the Contract between Hird Island and Lady Beaufort
if the transaction has closed. This was error, for several reasons.

First, as previously noted, Hird Island did not breach the contract. By the time Hird
Island sold the property to Inverness on October 10", the closing deadline on the Contract with
Lady Beaufort 6f October 8" had already expired.

| Second, Fender was not a party to the contract between Hird Island and Lady Beaufort. In
apparent recognition of this fact, Lady Beaufort’s cause of action vfor breach of contract was
against Hird Island only. ROA; pg. 39-43. 'The Master in Equity did not find that Fender
breached aﬁy contract. ROA, pg. 18-32.

Third, the only allegation in the Second Amended Complaint regarding any commission
owed to Tideland Realty is directed against Hird Island, and only Hird Island. See ROA, pg. 61,
913. There isn’t even an allegation that Fender persohally .ovlved any commission.

Finally, there ié absolutely no evidence that Fender ever personally” guaranteed or
i)romised to pay a real estate commission of any kind to Tideland Realty. The Master’s Order
fails to set forth an explanation or justification of any kind as to why Fender is personally
responsible for payment of an alleged real estate commission on the transaction between Hird

Island and Lady Beaufort. In fact, the evidence is to the contrary, inasmuch as Fender repeatedly
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testified that he expressly refused to personally guarantee any of the dbligations of Hird Island.
ROA, pp. 230 and 242.
It was accordingly error to find that Fender was personally responsible for an alleged real

estate commission.
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V. THE MASTER IN EQUITY ERRED IN ENTERING JUDGMENT IN FAVOR OF
LADY BEAUFORT AGAINST HIRD ISLAND AND FENDER FOR NEGLIGENT
MISREPRESENTATION WHERE LADY BEAUFORT FAILED TO PROVE BY A
PERPONDERANCE OF THE EVIDENCE THE ELEMENTS OF A CAUSE OF ACTION
FOR NEGLIGENT MISREPRESENTATION.

To estabiish liability for negligent misrepresentation, the Plaintiff must shov;l by a
preponderance of the evidenc-e: (1) The Defendant_made a false representation to the Plaintiff;
(2) The Defendant had a peeuniary interest in making the representation; (3) The Defendant
owed a duty of care to see that he communicéted truthful information to the Plaintiff; (4) The
Defendant breached that duty by failing to exercise due care; (5) The Plaintiff justifiably relied
on the representations; and (6) The Plaintiff suffered a pecuniary loss as the proximate result of
his reliance on the representation. Quail Hill, LLC v. County of Richland, 387 S.C. 223, 240,
692 S.E.2d 499, 508 (2010).

' ‘Signiﬁcantly, “evidence of a mere broken promise is not sufﬁcien’; to prove negligent
mi.srepresentati-on.”. Sauner v. Public Service Authority of South Carolina, 354 S.C. 397, 407,
581 S.E.2d 161, 166 (2003). | |

Ordinarily,—to be actionable, a statement must relate to a present or preexisting fact, and
cannot be predicated on unfulfilled promises or statements as future events. Davis v. Upton, 250
S.C. 288, 291, 1457 S.E.2d 567, 568 (1967).

The “mere breach of contract does not constitute fréud.”. Adams v. G.J. Creel & Sons,
Inc., 320 S.C. 274, 2717, 465‘ S.E.2d 84, 85 (1995). “Evidence of mere non-performance of a
promise is not eufﬁcient to establish either fraud or a lack of intent to perform.” Woods v. State,

314 S.C. 501, 506, 431 S.E.2d 260, 263 (Ct.App. 1993) (citation omitted). “An inference of a

lack of intent to perforin a promise can only be made when nonobservance of a promise is
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coupled with other evidenqe.” Turner v. Milliman, 392 S.C. 116, 123, 708 S.E.2d 766, 770
(2011).

In the case at bar, the Master in Equity concluded that Mr. Fender was responsible for
negligent misrepresentation because he “represented to Plaintiffs that he was a willing seller and
scheduled the closing to occur on October 7, 2013, with full knowledge of the dissolution of Hird
Island and the issue it presented for the title insurance company. ROA, pg. 23.

There is absolutely no evidence tending to suggest that Mr. Fender was not a “willing
seller.” To the contrary, he was anxious to close. It was his idea to have Mr Trumps approach

| Lady Beaufort aBout purchasing the property. He owed money on a loan and tuxes and needed
the money that the sale would generate. ROA, pg. 223. He wanted to close and had every
feasqn to want to sell. Id, pg. 224. He was very upset when Lady Beaufort failed to close on the
transaction. Id., pg. 224.

The Master in Equity concluded that Mr. Fender’s knowledge regarding the dissoiution
of Hird Island constituted a negligent misrepresentation. This dissolutioﬁ, however, was a matter
of public record, eaéily accessible online, and equally available to Lady Beaufort. ROA, pp.
171-172 and pg. 281.

In any evlent, as previously noted herein, the administrative dissolution of Hird Island.did
not impede in the slightest Hird Island’s ability to pass marketable title to the property to Lady
Beaufort. Lady Beaufort’s own closing attorney, Carl Rogers, admitted that any issue regarding
this administrative dissolution had been resolved prior to the closing deadline. ROA, pg. 205
and 208. As Mr. Kerr of Lédy Beaufort candidly admitted during trial, the only evidence of any
“bad‘faith” on the part of either Hird Island or Mr. Fender was Lady Beaufort’s belief (albeit

erroneous) that its contract was still in full force and effect when Hird Island sold the property to
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Inverness on October 10. Even if this belief were accurate, it would simply be a breach of

contract and did not involve any negligent misrepresentation.
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VI. THE MASTER IN EQUITY ERRED IN ENTERING JUDGMENT AGAINST
FENDER PERSONALLY IN FAVOR OF LADY BEAUFORT FOR BREACH OF
CONTRACT ACCOMPANIED BY A FRAUDULENT ACT WHERE FENDER WAS
NEITHER A PARTY TO THE CONTRACT NOR COMMITTED A FRAUDULENT
ACT.

The Master in Equity erred in entering judgment against Fender personally on the cause
of action for breach of contract accompanied by a fraudulent act. Lady Beaufort failed to prove
the essential elements of a cause of action for breach of contract accompanied by a fraudulent
act.

In order to state a claim for breach of contract accompanied by a fraudulent act, the
Plaintiff must plead facts establishing three (3) éiements: (1) A breach of contract; (2) Fraudulent
intent relating to the breaching of the contract and not merely to its making; and (3) A fraudulent
a‘ct‘ accompé.nying the 'breach. “Harper v. Ethfidge, 290 S.C. 112, 119, 348 S.E.2d 374, 378 (Ct;
App. 1986). “The fraudulent act is any act characterized byv dishonesty in fact, unfair dealing, or
the unlawful api)ropriation of another’s property by design.

In discussing the cause of action fof breach of contract accompanied by a fraudulent act,
t'he" Master in Equity stated that “Hird Island was in breach of the contract'when‘ it failed to
remedy the issues raised by Plaintiffs concerning dissolution of the corporation and tax
compliance.” ROA, pg. 24. As previously noted, neither the dissolution of the corporation nor
the tax compliahce certificate were issues that peeded to be “femedied,” as neither impaired the
marketability of the title nor pre\bzented‘the closing from occurring prior to the deadline. In ény
event, as the Master 'noted, the contract was with Hird Island, not with Fender. It is legally
impossible for Fender to personally breach a contract to which he is not a party. Accordingly,

with respect to Mr. Fender, the breach of contract essential element of a cause for breach of

contract acconipanied by a fraudulent act cannot be satisfied.
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A cause of action for breach of contract accompanied by a fraudulent act requires more
than a simple breach of contract. As the cause of action expréssly states, it must be accompanied
by a fraudulent act. In finding a fraudulent act, or fraudulent intent, the Master in Equity found
that the “sale of the property to Inverness while the contract was still pending and while the
lawyers were still negotiating to close the transaction, constitutes dishonesty in fact and unfair
dealing.” ROA, pg. 25. Asv pfeviously noted, the sale of property to Inverness occurred after the
contract had expired. Even if the contract had not expired, the sale of the property to Inverness
constituted a simple breach of contract. Even if everything that Lady Beaufort claims was true,
the sale to Inverness constituted a simple breach of contract, not fraud.

The Master in Equity points to the fact that the lawyers continued to negotiateva potential
sale to Lady Beaufort even after the Contract expired on October 8", ceasing negotiations .only
on October 10™ when the sale to Invefness occurred. This is not evidence of fraud or dishoneéty;
As Mr. Fender téstiﬁed, he never had any contract with Invemeés. ROA, pg. 251. If thevsale to
Inverness had not gone through, or were delayed, the fact that negotiations with Lady Beaufort
continued even after the Contract expired is simply evidence of Mr. F ender’s'willingneés to go
forward with the Contract if Lady Beaufort could be convinced to go forward with the closing
and in the event the sale to Inverness did not occur. The fact that Mr. Fender’s attorney was -
“still negotiating to close the transaction,” as the Master in Equity found, ié evidence of Mr.
Fender’s good faith, not bad faith, as it shows he was still attempting, even after the closing

deadline had passed, to convince Lady Beaufort to move forward and close the sale with him.
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VII. THE MASTER IN EQUITY ERRED IN ENTERING JUDGMENT AGAINST HIRD
ISLAND IN FAVOR OF LADY BEAUFORT FOR BREACH OF CONTRACT
ACCOMPANIED BY A FRAUDULENT ACT WHERE HIRD ISLAND DID NOT
BREACH THE CONTRACT AND/OR DID NOT COMMIT A FRAUDULENT ACT.

The Master in Equity erred in erttering judgment agairtst Hird Island on the cause of
action for breach of contract accompanied by a fraudulent act. As noted earlier in Argument I,
supra, Hird Island did not breach the contract. Additionally, any alleged breach of contract was
not accompanied by a fraudulent act.

In order to state a claim for breach of contract accompanied by a fraudulent act, the
Plaintiff must plead facts establishing three (3) elements: (1) A breach of contract; (2) Fraudulent
intent relating to the breaching of the contract and not merely to its making; and (3) A fraudulent
act accompanying the breach. Harper v. Ethridge, 290 S.C. 112, 119, 348 S.E.2d 374, 378
(Ct.App. 1986).

As noted in Argument I, supra, Hird Island did not breach the contract. To the contrary,
Lady Beaufort breached the contract by failing and refusing to close by the closing date deadline
of October 8, 2013 because it erroneously believed that a certificate of compliance was neceésary
in ortlef to obtain marketable title and it believed tlte burden of providing the certificate was on
Hird Island. When Hird Island subsequently soid the property to Invemgss, the contract with
Lady Beaufort had expired, and there was no breach of that contract by Hird‘Island. Without the
breach of a conttact, there can be no breach of a contract accompanied by a fraudulent act.

Additionally, even if the breach of contract element could be satisfied, the Plaintiff failed
to prove the remaining elements, i.e., fraudulent intent relating to the breaching of the contract
and a fraudulent act accompanying the breach. In finding a fraudulent act, or fraudulent intent,

the Master in Equity concluded that the “sale of the property to Inverness while the Contract was

still pending and while the lawyers were still negotiating to close the transaction, constitutes
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dishonesty in fact and unfair dealing.” ROA, pg. 25. Even if, as the Master found, the Contract
wifh Lady Beaufort was still alive and well at the time of the sale of the property to Inverness,
this act does not equate to a fraudulent act or fraudulent intent. At best, it ié simply the act which
constitutes the breach of contract. There was no fraud involved.

CONCLUSION

- It is, accordingly, respectfully requested that the Orders of the Beaufort County Master in
Equity be reversed, and that judgment be entered in favor of the Appellants/Respondents, Hird
Island Investments, Inc. and Sherwood N. Fender.

MOSS, KUHN & FLEMING, P.A.

Post Office Drawer 507
Beaufort, South Carolina 29901
(843)524-3373 - Telephone
' - (843)524-1302 - Facsimile
Beaufort, South Carolina Email: fred@mossandkuhn.com
May 15, 2019

Attorneys for the Appellants/Respondents
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Lady Beaufort; LLC & »
Tideland Realty, Inc. Respondents/Appellants,

Vvs.
Hird Island Investments, Inc., Sherwood N. Fender,

Addison D. Fender, Martha B. Fender, William B. Bowen,
Lady Kemmerlin, LLC, Brickyard Holdings, Inc. and

A&K Holding Co., LLC, ~ Defendants,
AND | |
William M. Bowen, | : Third-Party Plaintiff,
.
James S. Kerf and Matt Trufnps, | Third-Party Defendants,
Of Which Hird Island Investments, Iﬁc. | : _
and Sherwood N. Fender are Appellants/Respondents.
CERTICIATE OF COUNSEL

The undersighed hereby certifies that the Final Brief of Appellants/Respondents and the

Final Brief of Appellants/Réspondents R_eplYing to Final Brief of Respondents/Appellants



complies with Rule 211(b), SCARC.

MOSS, KUHN & FLEM?, P.A.

. Fred’ Kubin Jr:
1501 North Street
Post Office Drawer 507
Beaufort, South Carolina 29901
(843)524-3373 - Telephone
(843)524-1302 - Facsimile

Beaufort, South Carolina : Email: fred@mossandkuhn.com
May 15, 2019

Attorneys for the Appellants/Respohdents



