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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SIXTH JUDICIAL CIRCUIT
COUNTY OF CHESTER ) C/A NUMBER: 16-CP-12-00342

Whitney Jackson, Individually, and as
Guardian ad Litem for Jordan B ,a
minor under the age of eighteen (18) years,

Plaintiff,
ORDER GRANTING DEFENDANT
vS. 3 CLAUDIA DEAN’S MOTION FOR
_ SUMMARY JUDGMENT

Allen Clack and Claudia Dean,

Defendants.

I. =~ INTRODUCTION
- This matter came: before the Court on September 5, 2018, for-a hearing on a Motion for

Stmmary: Judgment submitted on behalft of Defendant- Claudia-Dean (“Dean). Based upon the

- record before the ‘Court:and the -arguments made-by- counsel," Dean’s Motion for Summary

Judgment is hereby: GRANTED . . "
“ S FINDINGS'OF FACT - ©
- Plaintiff Whitney ‘Jackson;/Individually, an_d' as Guardian ‘ad’ Litem for Jordan B

.(hereina»ﬁer “the- Minor”); a minor-tnder the age of-eighteen (18) years (hereinafter “Plaintiff”)
alléges that thé Minér was injuréd in a drowning incident-at-a pool:party held at Dean’s home. On
May 24, 2014, the:minor was alleged to‘have been taken to Dean’s home by his baseball coach
Defendant Allen Clack.:'While at:thé!party; the mirior was alleged to be a licensee. of Dean and the
rhinor was alleged to have sunk to the bottom of a pool and suffered injury. Specifically, Plaintiff
alleges that Dean caused Plaiﬁtiff sAinjuries by: allowing the Minor to' go ‘swim‘ming‘knowing the

L
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Minor could not swim;-in failing to monitor the Minor while the Minor was in the pool; in failing
to inspect the premises; and, in creating an unsafe condition.

Based upon the record submitted to the Court I make the following relevant findings of
fact: 1) I find Dean was at the beach on the date of the incident-and not presént at the pobl party
held at her home; 2) I ﬁnd Jackson nor the minor ever informed ’anyone that the Minor allegedly
could not swim; ar’id 3)1 find thzﬁ‘ fhé 'n'e;a'r '&fbwning incident took in the shallow end of the pool.

o o ~(;;OAN5(‘3&(LUSIONS OF LAW
a. Applicable law

Summary judgment is appropriate when “the pleadings, depositions, answers to
interrogatories, and admissions on:file, together with the affidavits, if any, show that there is no
‘génuine issue as to any material fact and that the moving party is entitled-to a judgment as a matter of
law.”? SCRCP 56(c). .When .a party -makes _gg,“‘gnotion for, summary Jjudgment that.is_supperted by

evidence; the:adverse party-may not rest on the allegations of:the Complaint to overcome the motion

Mid-Carolina Oil, Inc., 303 S.C: 127, 399:S:B:2d 163 (Ct. App. 1990); Dyer v. Moss, 284 S.C. 208,

325 S:E.2d-69.(Ct. App: 1985). The:-nonmoving party mustmake.an affirmative effort toi set forth

specific facts showing that there is a genuine:issue for trial in order to overcome a summary judgment

.motion. Bavghman v.: American:Tel. &.Tel.Co., 306.5.C.:101;410.S.E.2d. 537 (1991). Moreover,
while a.court must view the facts.in a light most favorable to the non-moving party, “a court cannot
ignore factsiunfavorable to that party and it must determine whether a verdict for the party opposing
the motion would,,be reasonably possible under the facts.” Bloom v. Ravoira, 339 S.C. 417, 423 (2000)

(internal citations and quotation marks omitted).
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The elements for a cause of action for the tort of negligence are: (1) a duty owed to the
plaintiff by the defendant, (2) a breach of that duty by the defendant, and (3) damages proximately

resulting from the breach of duty. Bishop v. South Carolina Dep't of Mental Health, 331 S.C. 79,

502 S.E.2d 78 (1998); Rickborn v. Liberty Life Ins. Co., 321 S.C. 291, 468 S.E.2d 292 (1996).

Negligence is not actionable unless it is the proximate cause of the plaintiff's injury.

Hanselmann v. McCardle, 275 S.C. 46, 267 S.E.2d 531 (1980). Proximate cause requires proof of

(1) causation in fact and (2) legal cause. Rush v. Blanchard, 310 S.C. 375,,426 S.E.2d 802 (1993);

Oliver v. South Carolina Dep't oinghWavs & Pub. Transp., 309 S.C. 313,422 S.E.2d 128 (1992).

“Causation in fact is proved by establishing the injury would not have' occurred ‘but for’ the

defendant's negligence:” Bramlette v. Charter-Medical-Columbia, 302 S.C. 68, 72, 393.S.E.2d
914, 916:(1990): Legal cause isproved by establishing foreseeability, i.e., that the injury occurred
as a natural and-probable consequence of the defendant's negligence. Id. at 72, 393 S:E.2d.at.:916.

See also Young v. Tide Craft:Inc., 270 S.C. 453, 242 S.E.2d 671 (1978);: Stone v. Bethea, 251

S.C.157, 161 S:E:2d:171 (1968). Although foreseeability of some injury from an act or omission
is a prerequisite to the plaintiff establishing proximate cause, it is not-necessary for-the:defendant

to have contemplated the particular event:which occurred. Greenville Mem'l Auditerium vt Martin,

301°S.C. 242,391 S:E:2d 546:(1990): Rather, it is-sufficient if the defendant:should have foreseen
that his negligence would probably.cause injury to someone. /d. .

The duty-a landowner may owe to a person present on her property varies based;on the
category of the person on-her land; If the person entering on to her land is a social guest they are
termed a licensee.: ‘A licensee is a person who.is privileged to enter upon land by virtue.of the
possessor's consent. The possessor-is under no-obligation to exercise care to ‘make the premises

safe for his reception, and is under no duty toward him...” Neil v. Byrum, 288 S.C. 472,473, 343
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S.E.2d 615, 616 (1986). There are two exceptions to this rule imposing upon a possessor a duty
to “use reasonable care to discover [the person entering] and avoid injury to himin carrying on
activities upon the Jand™and to “use reasonable care to warn [the person entering] of any concealed
dangerous conditions.” Id.. - S
b. Application of facts to law
Dean is Valleged to have allowed the minor to'swim in the pool knowing, that the minor
could not swim. However, it'is the unrefuted testimony of Dean and Clack, that Dean was not
present on the day of 'the party having taken a trip to the'beach. Therefore, she did not allow-the
‘minor to swim. In addition, Jackson and the minor admitted that they did not inform anyone that
the miinor couldrnot swim. Thus,:there Iis no merit to the allegations that anyone could-have
knowingly allowéd the minor to:swim knowing that he could not, much less someone-who was not
evén’present:: . R R T
.- Dedn isalso alléged to have failed foimonitor the Mitior whilé he was in the pool.. However,
as with the previous allegations,; Dean was not present at the pool party'and therefore this allegation
alsofails a‘s‘fit‘WOuld have been an impossibility for Dean to monitér.. '+ -
v " Plaintiff:alleges that' Déan failed to inspect:thé :premi‘ses and created an unsafe condition.
‘However, Plaintiff has introduced no evidence that an inspection-of the :premises would-have
prevented any injury to the Minor: Indeed, Plaintiff'has introduced no; evidence that.there-was an
unsafe condition on the property that contributed to the Minor’s. injuries. Jackson argued in her
deposition and J ackson’s‘. counsel argued at the hearing that Dean should have had: markings on
the side of the pool or rope delineating the depth of the pool so. as.to warn-of the deep end.

However, as the minor has no memory of the aceident, it is the:uncontroverted testimony of Clack

that the incident occurred in the shallow end of the pool. Therefore, any arguments related to
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markings, warnings or barriers that should have or could have been in place to wam or mark the
deep end of the pool are irrelevant as the Minor’s injuries were suffered in the shallow end of the
pool.

Finally, Plaintiff’s attorney argued at the hearing that as a licensee, Defendant had an
absolute duty to avoid injury to the licensee in carrying on activities on the land. Plaintiff’s
attorney argued that because the Minor suffered an injury on Defendant’s land that Defendant had
breached her duty to the Minor. The Court finds this argument to b.e without merit. Plaintiff’s
counsel’s argument overstates the duty a landowner owes to a licensee. The court finds that
because the Minor was a licensee, Dean owed the Minor no duty no duty excepf: ‘aj avoici mjury
to the licensee in carrying on activities on the land and b) to warn of concealed dangerous

conditions. Neil v. Byrum, 288 S.C. 472,473, 343 S.E.2d 615, 616 (1986). I find that neither

duty is applicable to the facts of this case as there is no evidence that Dean wass¢arrying on
aétivities ‘on her land that could‘potentially cause harm. In addition, I find that the >pool 1snot a
concealed condition as it is both open and obvious. o
NOW, THEREFORE, based upon the foregoing,
IT IS HEREBY ORDERED that summary judgment be entered in favor of Defendant
Dean in the above-captioned action. This Order does not end Plaintiffs’ claim against Defendant
Clack.

AND IT IS SO ORDERED.

The Honorable John C. Hayes, I1I
Presiding Circuit Court Judge

September ,2018
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Case Caption:

Chester Common Pieas

Whitney ‘J ackson iﬁdividually aﬁd as GAL for , plaintiff, ét al VS
Allan Cla}ck ) defendant, et al ‘

2016CP1200342

Order/Summary Judgment

v So Ordered

;jﬁsv’/J'q.h?h’{ C. Hayéé 11T 20219 ‘

HEE T
My

Electronically signed on 2018-09-10 06:37:30 page 6 of 6 *
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IN THE COURT OF COMMON PLEAS
FOR THE SIXTH JUDICIAL.CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF CHESTER

Whitney Jackson individually and as ‘
Guardian ad Litem for JordanB == . a
Minor under the age of eighteen (18) years,

Plaintiffs,

)

)

)

)

)

)

)

)

)

) ORDER

V. )

)

Allen Clack and Claudia Dean, )
)
)
)

Defendants.

This matter comes before this Court on Plaintiffs’ Motion to Reconsider the Court’s Order
granting Defendant Dean’s Motion for Summary Judgment.

‘Based on the wititten motion of-the Plaintiffs, this Court hereby sets-aside its September 10,
2018 order and issues this Order denying Defendant Dean’s Motion for Summary Judgment.

TR " FACTS/PROCEDURAL HISTORY o

This civil action was:brotght on behalf:of the Plaintiffs for injuries the minor Plaintiff, -

Jordan B -, sustained on May 24,2014 when he drowned and-became unresponsive during a
pool party on thé property: of Defendant: Claudiai Dean. The minor-Plaintiff had been brought to
‘the residence of Defendant Dean by Defendant-Clack whoris also-a party:to this:lawsuit. Defendant
Dean testified in her deposition that she had two weeks’ notice of the pool party; that she had
warned Stephanie Dobbs who was throwing the party to “make suré that-there are plenty.of people
watching the kids”; that her swimming pool had hooks for a rope to delineate the deep end from
‘the shallow end of her pool; and; that she did not have such a rope on her pool on the date of the

accident.

CASE LAW/ANALYSIS

I. Standard of Review

“In determining wheéthier any triable issue'of fact exists, the evidence and all inferences that
can reasonably be drawn therefrom must be Viewed in the light most favorable to the nonmoving

party.” Singleton v. Sherer, 377 S.C. 185, 659 S.E.2d 196 (Ct. App. ?;QOS) (citiﬁg Catawba Indian
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Tribe of South-Carolina v. State, 372:S.C. 519, 642 S.E.2d 751 (2007)). “The judgment sought
shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and admissions
on file, together with the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a matter of law.” South Carolina Rules
of Civil Procedure, Rule 56(c). “Summary judgment is not appropriate where further inqﬁiry into
the facts of the case is desirable to clarify the application of the law. Singleton v. Sherer, 377 S.C.
185, 659 S.E.2d 196 (Ct. App. 2008) (citing Gadson v. Hembree, 364 S.C 316, 613 S.E. 2d 533
(2005) and Montgomery v. CSX Transp., Inc., 362 S.C. 529, 608 S.E.2d 440 (Ct. App. 2004))
“Even when there is no dispute as to evidentiafy facts, but only as to the conclusions or inferences
to be drawn from them, summary judgment should be denied.” Id. (citing Monigomery v. CSX
Transp., Inc., 362 S.C. 529, 608 S.E.2d 440 (Ct. App. 2004).‘ “The party seeking summary
-judgment has the burden of:clearly establishing the absence of a genuine issue of material fact.”
Singleton, 377 S.C. 185 (citing Bradley v:-Doe, 374 S.C. 622,.649 S.E.2d 153 (Ct. App. 2007)).
“Summary judgment is a drastic remedy and should be cautiously invoked to ensure that a litigant

is not improperly deprived of a trial on disputed factual issues.” Singleton, 377 S.C. 185 (citing

Helena Chem. Co. v.*Allianz Underwriters Ins: Co., 357 S:C: 631,594 S.E.2d 455 (2004) Hawkzns"

. szy ofGreenvzlle 358:S.€:280,-594 S.F.2d 557 (Ct. App: 2004)):

R [I]n-case's’fapp’lylng,.the:preponder’ane’e;of the evidence burden.of proof, the non-moving
‘party is‘only requited to-submit: aimere scintilla: of :evidence in order to withstand a motion for
‘summary Judgment ** Hancock v. Mid-South Management Co., Inc., 673 S.E.2d 801, 381 S.C. 326
'(2009): T RSEEES \

I .Owner’s:Duty:té Child Llcensee

" o“[ATi} OWHET OF OCCUpier of [ - “may be liable for injirries to children of tender yéars,

whether licensees-or trespassers, in either of two situations.” Lynch v. Motel Enterprises, Inc., 248
S.C. 490, 493, 151 S.E.2d 435 (1966) (emphasis added). The second situation stated in Lynch was

where [a dangerous thing] so left exposed that [children] are likely
to come in contact w1th it, and where the1r commg in contact with

it i1s obviously dangerous to them the person so exposing the
dangerous thing should reasonably anticipate the injury that is
likely to. happen to them, from its being so exposed, and is
- bound to take reasonable pains to guard it, so as to prevent
mjury to them. Id. (quoting Everett v. White, 245 S.C. 331, 140
S.E2d 582 (1965)) (emphasis added) :

2
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“The owners and occupiers of real property are held by the law in some respects to a
different standard of liability in cases of injuries to children, coming upon their premises, from
that under which they stand with respect to adult persons.” Franks v. Southern Cotton Oil Co., 19
S.C. 10, 58 S.E. 960 (1907) (quoting Thompson on Neg. § 1024).

“[A] property owner may owe a heightened duty to children beyond that owed to adult
licensees or trespassers where a dangerous instrumentality is involved.” Dennis by Evans v.
Timmons, 313 S.C. 338, 340, 437 S.E.2d 138, 140 (Ct. App. 1993) (citing Lynch v. Motel
Enterprises, Inc., 248 S.C. 490, 494, 151 S.E.2d 435, 436 (1966). An occupier “must take into
account childish impulses and propensities in keeping the premises reasonablyA safe.” Hughes v.
Children’s Clinic, P.A., 269 S.C. 389, 237 S.E.2d 753 (1977) (emphasis added).

CONCLUSION

It is clear from Defendant Dean’s testimony that she anticipated the harm that could have

come to any child and did come to the minor Plaintiff swimming in her pool. This Court finds that
a swimming pool is a dangerous instrumentality; and, therefore Defendant Dean had a heightened

duty and was bound to take “reasonable pains to guard” her pool. Lynch, 248 S.C. 490. Defendant

. Dean in her own deposition testified that she had warned Ms. Dobbs to have sufficient supervision

of the children, that her p(;ol had hooks for a rope to delineate the shallow end from the deep end,
and that she did not have a rope in her pool the day of the accident. These are facts that can lead
to several inferences as to the duty and breach of duty of Defendant Dean and should be left to the
consideration of a jury. One such inference being that Defendant Dean did breach her heightened
duty to children she knew would be swimming in her pool by failing to-have a rope in the pool. A
jury could reasonably determine that that breach of duty was a proximate cause of the minor
Plaintiff’s injuries; and, that Defendant Dean had anticipated harm to children swimming in her
pool.

The instant case is a suit lying in negligence and the burden of proof placed on the Plaintiffs
is a preponderance of the evidence. Therefore, the Plaintiffs need only establish a mere scintilla
of evidence as to. genuine issues of facts or inferences that can be made therefrom. Viewing the
facts in the light most favorable to the Plaintiffs, this Court finds that the Plaintiffs have exhibited

a mere scintilla of evidence such to survive summary judgment as to Defendant Dean.
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10

ORDER
Therefore, IT IS ORDERED AND ADJUDGED, that Plaintiffs’ Motion to Reconsider is
hereby GRANTED. "
Therefore, IT IS ORDERED AND .ADJUDGED, that. Defendant .Dean’s Motion for
Summary Judgment is hereby DENIED. '
AND IT IS SO ORDERED.
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Chester Common Pleas

Whitney Jackson individually and as GAL for , plaintiff, et al VS
Allan Clack , defendant, et al

2016CP1200342

Order/Other

_ So Ordered

s/John C, Hayes 12049 ..
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SIXTH JUDICIAL CIRCUIT
COUNTY OF CHESTER ) C/A NUMBER: 16-CP-12-00342

Whitney Jackson, Individually, and as
Guardian ad Litem for Jordan B La
minor under the age of eighteen (18) years,

 Plaintiff,
ORDER

VS.

Allen Clack and Claudia.Dean,

Defendants. TR .
This matter originally came before the Court on September 5, 2018, for a hearing on a

Motion for Summary Judgment submitted on behalf of Defendant Claudia Dean (“Dean”). The
Court later granted Defendant Dean’s Motion for Summary Judgment by Order dated September
10, 2018. Thereafter, Plaintiff file a Motioti to Reconsider which the Court granted by Order dated
Sep;ember 21, 2018.. Ho@éver, "up0n’édditionalt ?éﬂection the; Court has determined that it erred

in granting the Motion to Reconsider and that Dean did all that is required of a swimming pool

S

v

owner under the circumstances. Therefore, the Court l{éréby sets aside its Or‘dérndilited'sséptémber
21, 2018 and reinstates its Order dated September 10, 2018 granting Summary Judgment in favor

of Dean.

IT IS HEREBY ORDERED that summary judgment be entered in favor of Defendant

Dean in the above-captioned action. This Order does not end Plaintiffs’ claim against Defendant

Clack.

AND IT IS SO ORDERED.

The Honorable John C. Hayes, 111
Presiding Circuit Court Judge

September , 2018
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So‘ Qrderggl

~s/John C.-Hayes III 2049

Electronically signed on 2018-09-27 08:59:15  page 2 of 2
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: ) SIXTH JUDICIAL CIRCUIT
COUNTY OF CHESTER ) C/A NUMBER: 16-CP-12-00342

Whitney Jackson, Individually, and as
Guardian ad Litem for Jordan B a
minor under the age of eighteen (18) years,

Plaintiff,
ORDER

VS.

Allen Clack and Cle_}gdia D‘eap,v

Defendants. i e .
This matter originally came before the Court on -September 5, 2018, for a hearing on a

Motion for Summary Judgment submitted on behalf of Defendant Claﬁdia Dean (“Dean”). The
Court later granted Defendant Dean’s Motion for Summary Judgment by Order dated September

10, 2018. Thereafter, Plaintiff file a Motlon‘to ﬁécbnsider which the Court granted by Qrder dated

September 21, 2018. However, upon additional reflection the Court determined that it erred in
@

granting the Motion to Reconsider, and by Order dated September 27, 2018, set aside its Order

dated September 21, 2018 and reinstated its Order dated September 10, 2018 granting Summary
Judgment in favor of Dean. Whereupon, Plaintiff filed another Motion to Reconsider on October
3, 2018. The Court now finds ﬂ-latv its Order dated September 27, 2018 fully and adeqUétely
disposes of the issues raised in Plaintiff’s October 3; 2018 Motion to Reconsider.
IT IS HEREBY ORDERED that Plaintiff’s October 3, 2018 Motion to Reconsider is
denied. This Order does not end Plaintiff’s claim against Defendant Clack.

AND IT IS SO ORDERED.

The Honorable John C. Hayes, III
Presiding Circuit Court Judge

October , 2018
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Case Caption: Whitney Jackson individually and as GAL for , plaintiff, et al VS |

Allan Clack , defendant, et al
Case Number: 2016CP1200342
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E

So Ordered

s/lohn C. Hayes ITT 2049

Electronically signed oh’2018.—10-08 13:45:22 page 2 of2‘
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE SIXTH JUDICIAL CIRCUIT
COUNTY OF CHESTER ) ' '
) Civil Action No.: 2016-CP-12-00342
Whitney Jackson, Individually, and as )
Guardian ad Litem for Jordan B ,a )
Minor under the age of eighteen (18) years, ) AMENDED ORDER FOR APPOINTMENT
Plaintiff(s), ) OF GUARDIAN AD LITEM
)
)
vs. )
‘ )
Allan Clack and Claudia Dean, )
Defendant(s). )
' )

It appearing from the Petition attached hereto that the f}uardiah ad Litem previdﬁélSl |
appointed in this matter is now deceased, and that the appointment of a successor Guardian ad
Litem is needed in order to bring and/or conﬁéﬁe any action necessary against the Defendants
responsible for damages tqyt};;e‘ mmor ‘hggeiﬁ. “

And it further appears that Dorothy M. J aglfsqr%, the maternal g‘raltldmo"ch’ewrl anc{ tgmporary
custodian of thé minor child, Jordan B: -+ -, would lbe ”a proper person to beb sé ai;péiﬁff;d, itis
therefore,

ORDERED that the said Dorothy M. Jackson be, and she hereby is, appointed as
Guardian ad Litem for Jordan B: - . a minor child under the age of eighteén (18) years, to
institute and do whatevef necessary to protect the rights of said minor and in any action that may
be brought on his behalf.

AND IT IS SO ORDERED.

Sue K. Carpenter, Clerk of Court
Chester County

Chester, South Carolina
October __ , 2018
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Chester Common Pleas

Case Caption: Whitney Jackson individually and as GAL for , plaintiff, et al VS
Allan Clack , defendant, et al

Case Number: 2016CP1200342

Type: Order/Appointment Of Guardian Ad Litem

So Ordered

pob
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF CHESTER )
Whitney Jackson, Individually, and as ) Q 9 (.OC/P )@OD%‘*‘ =
Guardian ad Litem for Jordan B. - a ) P~ .
minor under the age of eighteen (18) years, ) -3 f 3‘8
) — &
Plaintiff, ) - § A
) fs <3
Vs, ) COMPLAINT i1 U So
. ) {(Jury Trial Requested) w3 RS mé—}
Allan Ciack and Claudia Dean, ) v o=
) w T
Defendants. )

The Plaintiff, complaining of the Defendants herein, allcges:
1. That the Plaintiff, Whitney Jackson, is a resident of the County of Chester, State of South
r.

Carolina; and that the Plaintiff is the duly appointed Guardian ad Litem for the minor, Jordan B.
2. That, upon information and behef the Defendants Allan Clack and Claudia Dean, are

residents of the County of Chester, State of South Carohna .
3. Thatithe minor Plzuntlff, Jordan B: = -, Was born on
| 4. That the minor Plaintiff, Jordan B , was unable to swim.
5. That on May 24, 2014, Dorothy Jackson, -Grandmether of the minor Plaintiff, Jordan
B, carried the minor Plaintiff to the home of the Defendant, Allan Clack, located in the County

of Chester, State of South Carolina, to play with Defendant Clack’s son.
6. That Defendant Clack later called Dorothy Jackson, Grandmether of the minor Plaintiff,

~, and asked if he could take the minor Plaintiff to- the home of Defendant Claudia Dean,
to go swirnming in

Jordan B
located in the Countv of Chester, State of South Carolma for a bmhday party and

Defendant Dean’s swimming pool.

7. That Defendant Clack was informed that the minor Plaintiff, Jordan B. , could not

swim and that he should return the minor Plaintiff to the home of the Grandmother’s sister.
8.  That on May 24, 2014, Defendant Clack transported the minor Plaintiff to the home of the
Defendant, Claudia Dean, for a birthday party and swimming in Defendant Dean’s swimining pool.
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9. Thaton May 24, 2014, the minor Plaintiff was a licensee of Defendant, Claudia Dean, at
her home located in the County of Chester, Siate of South Carolina; that the minor Plaintiff was
allowed to enter the swimming pool and sank to the bottom of the pool causing him severe and painful
bodily injuries.

10.  That as a result of the above, the minor Plaintiff suffered injuries in and about his body, all
of which has and will cause him to undergo much physical pain and suffering, has and will cause him
to have to spend money on medical services, and will cause him fo be permanently injured.

11.  That the Plaintiff, Whitney Jackson, is the mother of the minor Plaintiff, Jordan B |
and has incurred medical expense as a result of -iﬁjuﬁés to Jordan B in the accident on May 24,
2014 . v ‘

12, A. That the Defendant, Allan Clack, was willful, wanton, negligent, grossly negligent,
careless, and reckless in the following particulars, to-wit;

(a) in allowing the minor Plaintiff to go swimming knowing the minor Plaintiff
could not swim;

(b) in faxhng to monitor the minor Plaintiff while the minor Plaintiff was in the
swunmmg pool;

(c) in failing to inspect the premises;

(d) in creating an unsafe condition; and,

(e) such particulars as the évidence at trial may show;

#B. That the Defendant, Claudia Dean, was willful, wanton, negligent, grossly neghgent,

careless and reck]ess in the following particulars, to-wit;

(@) in al!owmg the minor Plaintiff to go swimming knowing the minor Plaintiff
could not swim;
-'(b) in fallmg to monitor the minor Plaintiff while the minor Plaintiff was in the

,‘ smmmmg pool;
< (¢) in failing to inspect the premises;
(d) in‘'creating an unsafe condition; and,
{e) such particulars as the evidence at trial may show;
All of which were the direct and proximate cause of the injuries and damages suffered by the Plaintiffs
herein, said acts being in violation of the case and statute laws of the State of South Carolina.
I3. That the Plaintiffs are informed and believe they are entitled to judgment against the
Defendants for actual damages in the amount to be determined by a jury, and an appropriate amount of

punitive damages,
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. WHEREFORE, Plaintiffs pray for judgment against the Defendants for actual damages in the
amount to be determined by a jury; an appropriate amount of punitive damages; for the costs of this
action; and for such other and furthér relief as this Court may deem just and proper,

: . - . BARRY B. GEORGE
o PAIGE B. GEORGE . .
' *"ATTORNEY FOR THE PLAINTIFFS
1419 Bull:Street -~ :
Columbia, South Carclina 29201
(803) 254-7222 "

August 16, 2016

W s = .

R 30 i vy r : ’r":
T o= mE

=y gu. (5] N3

;0 rn@

ﬁm? D Bhu At} -Q_‘-_‘»

A o
n F*A}i { iuv Qg
- — - ';U“ 5--3‘.-‘1
Lt

)

20

TN L e




STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) SIXTH JUDICIAL CIRCUIT
COUNTY OF CHESTER

) C/A NUMBER: 16-CP-12-00342
Whitney Jackson, Individually, and as

Guardian ad Litem for JordanB ,a
minor under the age of eighteen {18) years
Plaintiff, ANSWER ON BEHALF OF 5 _ .
DEFENDANT CLAUDIA DEAN & Lf;‘n
vS. T B Oz
(Jury Trial Demandedy— | -
Allen Clack and Claudia Dean, { w IR
. ‘ : _ S
i v “o
De_fendants.‘ _ O W :g %
o ey
=

The Defendant, Claudia Dean, by and through her undersigned attomeys. hereby answers

the Complaint of the Pl'éintiffzas \f?(.)‘lyixbwy

FOR A FIRST DEFENSE

in said Complaint is demed N
: 2 | The Defendant is without mformanon sufﬁélem to admit or ééﬁy the allegations

contained in Paragraph One (1) of the Complaint

3. As to the allega’uons contained in Paragraph Two (2) of the Complamt “the

Defendant admits that she is a remdent of Chester County, however, Defendant is without

mformatlon suﬁicxent to admlt or deny thie remalmng alleganons contamed in Paragraph Two (2)
of the Complamt , :

4. The 'Defendant is without mformahon sufficient to admit or deny the allcgatxons

contained in Paragraphs Three (3), Four {4), Five (5), Six (6) and Seven (7) of the Complamt

The Defendant admﬁs upon mfonnatxon and bellef the allegations contained in
Paragraph Eight (8) of the Complaint.

6. As to the allegations contained in Paragraph Nine (9) of the Complaint, Defendant

admits that she allowed her daughter-in-law 1o host a birthday party at the pool located on her

Except as'is heremafter spemfically admltted each and every allegatxon contained

A ZEIRTL
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whatsoever .

property while the Defendant was out of town on the date alleged and that, upon information and
belief, the minor Plaintiff had a near drowning incident while doing handstands in the shailow
cnd of the pool. Defendant denies the remaining allegations conléiﬁed in P'afggfaph Ni‘r{v; (:9':)\‘f;ot
consistent herewith.

7 The Defendant is withoiit information sufficient to'admit or deny the allegations
contained in Pa{agraghs Ten (10) and Eleven (11) of the Complaint.

8 As the allegations contained in Paragraph Twcive"ﬁ'fl) :éubpé.ft A, with

' éubparagrapﬁs a through e, those allegations do not pertain to this Défendant and as such no

response is required.

5. 'The Defendant denies the allegations contained in Paragraph Twelve (12) subpart

B, with subparagraphs a through e.

. 10. . The Defendant denies the allegations contained in Paragraph Thirteen (13) of the

R N

Complaint.

R N R

1. As to the f nai unnumbered Paragraph of the Complamt, con51st1ng of the prayer .

Lk

for judgment, the Defendant denies that the Plamnff is entltled to judgment or any rehef

e R e

" FOR A SECOND DEFENSE

CE Rt T e T Gie e ere - IR TR st L - o

iridts

120 Ami jnjmies..._and ..damages _sustained, by ,__thc.,xfainor Pl"ﬁihﬁﬁ" as. set foxth in;; the

Coxnplamt upon information and belief, were due to and caused by the sole neghgence

PARATE S

reck]essness w1Hfulness and wantonness of the mmor Plamtlff in one or more of the foliowmo

Yol s

particulars: ,

o B N o

{a) 1In failing to observe any, defect, obstructlon or unsafe condition on the
~'premises, if any thére whs;

()  In swimming when the Plaintiff knew he coild not swim;

" (¢) In failing to Keep a proper lockout and observe: canditions existing on the
premises; and



(d) In such other particulars as may be shown at trial;
all in violation of the statutes and laws of the State of South Carolina, and by reason thereof,
. Plaintiff is not entitled to recover from the Defendant.

FOR A THIRD DEFENSE

13.  Any injuries and damages sustained by the Plaintiffs as set forth in the Complaint,
ppon information and belief, were due to and caused by the sole negligence, recklessness,
willfulness and wantonness of the Plaintiff, Whitney Jackson in one or more of tl'le following

-particulars:

(a)  Inallowing the minor Plaintiff to atiend a swimming party, when she knew
the minor Plainﬁff could not swim;

(b) In such other pamcularb as ma} be shown at tnal;
all in vxolanon of the statutes and laws of the State of South Carohna, and by Teason thereot

\,(

Plaintiff is not entitled o recover from the Defendant

;

- FORA FOURTH DEFENSE - f

!

14. Any 1n3unes and damages as were allegedly sustamed by the Plamuffs at the t1me

and place alleged in the Complamt 1f any, upon mformatlon and behef were due to and

ey e T SO
¢5\ : IR T

proximately caused by the neghgenee recldessncss wdlfulness and wantonness of the Plamtiﬁ‘s

}«'* ,»»(r"

wluch contmbuted more than ﬁfcv (50%) percent to cause the accxdent and the Plamtlffs resu]hng

S S e

1n_1unes a.nd damages 1f any, in one or more of the foilovwng pamculars as heretofore set forth in the
Second a:nd Thlrd Defenses stated above, whlch allcgatlons are reaileged and mcorporated herem by
reference, and therefore the Defendant has no hablhty to the Plamtlﬁ‘s |

PR RN e .. ‘ . - BN

FOR A FIFT H DEFENSE

15. Even assuming the Defendam was careless negligent, grossly neghgent, wﬂlful
€,~ {7y
wanton or reckless in any respect, which is expressly denied, and even if any such conduct on her

part operated as a greater than ﬁﬁy' (50%) percent cause of the accident and the Plaintiff's resulting

injuries and damages, if any, which is also expressly denied, the Defendant is entitled to a
3
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determination as to the percentage which the Plaintiffs negligent, grossly negligent, reckless and
willful conduct contributed to this accident and to a reduction of any amount awarded to her by an
amount equal to the percentage of her own negligent, grossly negligent, reckless, willful and.wanton

conduct.

FOR A FIFTH DEFENSE

16.  That if any injury or damage was sustained as alleged in the Plaintiff's Complaint,

ithen the Plaintiffs were fully informed of the risk arising out of and connected with the alleged

incident, which risk was assumed by the Plaintiffs and for which the Defendant is not liable and the

:Defendant pleads assumption of risk as a bar to this action.

FOR A SD&TH DEFENSE

17. That the Plaintiff’s Cormplamt fails to state a cialm upon whlch relief can be granted

and therefore should be dlsmlssed pursuant to Rule 12 of the S C R C P

FORA SEVENTH DEFENSE ”

18. The Defendant would show that the Plamtlﬂ' is barred from recovery because if any

¥ "‘:,’,A e: Ty owae cer L m sre e gw
S ST P '! . ;:!': i

defects or unsafe ccmdmon ex:sted on Defendant s property as al!eged in the Complamt such
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defects were open and obwous
it o " TR L . PR SR .x s‘i ! ',:;_7. ot N

FOR AN EIGHTH DEFENSE ‘

. 19 ) Any injunes and damages sustamed by t};e vPlamuffs ansmg out of the mc;.dent
refened to u; the Compiamt reeeiied eolely upon mfonnatlon and behef f’ro;;the sole acts and
‘omnssklen‘s‘tl)f aﬂtl'n‘rd party wh1ch sole acts or omissions or intervening acts or orexss:ons \;.reee the
proxnmate cause of any mjunee or damages | suetamed by the Plamhﬁ’s ani:l therefore the

Defendant has no hablhty to the Plammfs and the Complalnt should be dxsm:ssed with

prejudwe

FOR A NINTH DEFENSE



20.  The Defendant pleads the Recreation Use Statute as a complete bar to Plaintiff’s

claims in this case,

FOR A TENTH DEFENSE

21.  Any claim on b;half of the PlaintffS for punitive damages is bén‘ed by the
provisions of the United States and the South Carclina Constitutions.

22.  That Plaintiff’s claim for punitive damages violates both the Fourteen& Amendment
of the United States Constitutioﬁ_ and Article 1, Séétion 3, of the South Carolina Constitution in that
tﬁe_ jury's unfgtered power t0 award punitive damages in aﬁy amount it chooses is wholly devoid of

2 ﬁqeaningful"standard and 1s incoﬁsistent wit‘}}due process guarantees.

23.  That Plaintiff's claim for punitive d\a.r'h‘éges’;;iviolates the Fifth, Sixth and Fourteenth
Amendments of the United Statcs Céﬂsfitu;iép and Agtic‘ic 1, Section 3 of the South Carolina
Constitution, for éven if it could B'é”axguéd that' a standard governing the imposition of punitive
damages exists, this standard is void for vagueness.

24, That the Plaintif’s claim for punitive damages violates the equal pro;téction clause
of the Fourteenth Amendment of the United States Constitution and Article 1, Section 3 of the
South Carolina Constitution, in that the amount of punitive damages is based upon the wealth of the

Defendants.

25. That the Plaintiffs claim for punitive damages violates the Federal doctrine of
separation of powers and Article 1, Section 8 of the South Can)\lina Constitution for the reason that
punitive damages are a creation of the judicial branch of gbvemment which invades the province of
ﬂle.legislaﬁve branch of government.

FOR AN ELEVENTH DEFENSE

26.  That Defendant reserves and do not waive any additional or further defenses as

may be revealed by additional information that may be acquired in discovery or otherwise.

25



WHEREFORE, having fully answered the Piaiﬁtii’i;s Complaint, the Defendant demands

that the same be dismissed, with costs, and for such other and further relief as the Court deems

just and proper.

"::, i e
. HOWSER, NEWMAN & BESLEY,LLCT} = fig
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/ G 59
o
U og
2, 1508 WashxngtoZ’Street : =
PO Box 12009 '

Columbia, South Ca;olma 2921 ]
(803) 758-6000"
ATTORNEYS FOR THE DEFENDANT
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STATE OF SOUTH CAROLINA
COURT OF COMMON PLEAS
COUNTY OF CHESTER
2016-CP-12-342
Dorothy Jackson, et al.
Vs.

Allen Clack and Claudia Dean

Chester, South Carolina

September 5, 2018

Before the Honorable John C. Hayes

_APPEARANCES
For the Plaintiffs: Barry George

For the Defendants: George Hanna

Reported by: Michael C. Watkins

- Official Court Reporter
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MR. HANNA: My name is George Hanna, I'm here on behalf
of defendant Claudia Dean who is the moving party. I filed
a memo yesterday but I'm not sure if it got -- I've brought
an extra copy of the —- it's deposition testimony, it's
really not the beefy, it's only about four pages.

THE COURT; And you represent who?

MR. HANNA: I represent Claudia Dean. This is a cause
of action —- a little boy named Jordan B was in the
custody —— or not the custody, but was visiting with
defendant Clack and apparently went to a party at Ms. Dean's
house where she had a'pobl. ‘Ms. Dean would have been out of
town at the time and basically ‘I think it was, without
gétting>too complicated, her ex =- her son's ex-wife's son -
who is like a stepson to her, anyway was having a birthday
party at the pool and iﬁvited various people to come. Mr.
Clack Was invited and somehow Mr. B ° ended “up “going to
the pool. While he was at the pool he had a near drowning
incident which is what this lawsuit is about. The plaintiff
has brought -- has made various allegations against Ms. Dean
and we're moving for summary Jjudgment as a matter, of law
because none of those -- there is no genuine issue of
material fact as related to any of those. The first
allegation against Ms. Dean is that she allowed Mr. B
to swim in her pool knowing that he couldn't swim. And the

undisputed testimony in the case is; A, Mrs. Dean wasn't
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there. She was Myrtle Beach that week and wasn't at the
party at all. B, Mr. B . nor his guardian ever told
anybody that the boy couldn't swim. So because he never
told anybody he couldn't swim nobody at the pool party
possibly could have knowingly allowed him to swim not

knowing that. Second of all, Ms. Dean wasn't even there so

- she couldn't have possibly allowed that to happen, I think

that's undisputed, there's no question about that. A second
allegation against Mrs. Dean is that she failed to monitor
the minor while he was in the pool. Again, Mrs.lDean was
not present, she was out of town. This pool partybwas being

held by her daughter-in-law, or ex-daughter—-in-law and a

onar i
W e

bHHQh,Of parents_that were there. She wasﬁﬂﬁ even therég,
therefore it wasn't possible for her to have been monitoring

this child while he was in the pool. They also allege that

she_failed to. inspect the premises and created an unsafe

condition. There is no evidence that has been introduced
into thevrecord at all that any inspection would have
prevented an injury to him. Mrs. Jackson, who was the
guardian of the minor, in her deposition stated that there
should have been markings or some kind of rope showing which
side of the pool was the deep end versus the shallow end.
That's the only allegation I'm aware of about the condition
of the pool. And the undisputed testimony in the case 1is

that this near drowning incident occurred in the shallow end
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of the pool, therefore whether there were markings or not is

totally irrelevant because the kid was in the shallow end to

begin with. It's not like he was fooled into thinking that
he was in the deep end somehow. The whole thing happened in
the shallow end, undisputed testimony, no one can say
otherwise, and so I don't think there is any way that this
allegation of negligence can hold. And then finally‘there's
some allegation about him being a licensee. But the law

related to licensees is they have no duty to inspect the

‘ premises, they only have a duty to avoid injury to the

licensee, or‘to warn of dangeroﬁs or concealéd conditions.
The;éhwere no dangers or éonéealéd conditions, the pdbl:A
itself was open and obvious. There's just no allegatibn at
ali.that would éupport é.verdict égainéf”Mré. Dean, who
wasn't there.‘ Basically What this is is it happened on her
property while she was not present, and'ﬁhatéVer'happéned

there is not her business it would be our position in the

case. Thank you.

THE COURT: All right. Yes, sir?

MR. GEORGE: Yes, sir. My name is Barry George from
the Richland County bar. The prbblem is that whole defense
is that she Wasn't there. Well, she should have been there.
In the deposition of Ms. Dean she knew about this party
pdssibly'two weeks before it happened, to know that somebody

is going to bring children to your home to use your pool and
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you abandon the house instead of staying there and seeing
that everything was going right you go to the beach. That's
what she did. 2nd then she was asked what instructions did
you give to the person who was supposed to be watching over
this pool. She didn't give her any instructions. She said
just make sure there's enough people here to watch the
children. She did not inquire how many kids are going to be
there, who is going to come with them, who 1is goiog to be
watching them. She did absolutely notﬁing but abandon the
property. And I asked Ms. Dean, 1 said, "Yout swimming

pocl, how deep is it on the deep end? How déep’-— what is

“the depth? Eight and a half feet. On the shallow end of

‘the pool how much is it? Three and a half feet. Now,

Ms. Dean, you have on your pool a plaoe that you can hook

ropes to divide the shallow from the deep, and these —— this

rope has floats on it in case somebody is hav1ng trouble

they can catch on to the float I said, "Did you have
those floats knowing these chlldren were coming over there
to swim in this pool, did you have these floats in the

pool?"™ She said, "I hadn't had those floats in the pool for

over two years." So she did not inquiré who was going to be
watching the children. She did —- knowing for two weeks
that they were coming over thereb—— I asked her, "What kind

of safety equipment did you have at the pool knowing these

children were coming over there? I had none." And she kept
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saying, "I wasn't there." Well, that's the whole case, she
should have been there. This kid was ten years old. 2And in

his deposition the question was asked, "Did anybody ever ask

- you could you swim?" Nobody ever asked him that. In his

deposition he said there was no pareﬁtal supervision at the
pococl. That's in his depééition. So we have a>ten year old
kid who was laying at the bottém of a pool. They thought he
was dead, and then fhey finally got him up, had to air-vac

him‘to Charlotte and the? brought hiﬁ back and he stayed in
the hospital for about five days. Now;.when they tried to

call Ms. Déankto tell her whatuhad happened she was/at the

beach. She found out about this the next day and —- but she

was called to tell her what had happened, but she said

because her dog had died she was not taking any calls. Sco

what she did was she did create an unsafe condition here.

She has a swimming pool, which can be dangerous especially

for children, she knew théy,were cémiﬁg, ghé took no
precaution to protéct_thémi' She did not give aﬁy
instructions to the éeople who were supposed to be in charge
of it after she left, none. She didn't say, "Check the
children, see can they‘swim. Check with their parents. Who
is coming? Héw many people afe going to‘be watching these
children?" None of that was dohe by Ms. Dean. She cén't
say just because I am not there I'm not responsible. She

can't stick her head in the sand and dodge her



10
11
12

13

14

15

16

17

18

19

20

21

22

23

24

25

responsibility for this kid, and that's our position. Not
only do we think you should deny this motion, we think at
trial we would probably get a directed verdict against
Ms. Dean.

THE COURT: Well, have you got some law on all of those
to support that argument? Have you got any case law?

MR. GEORGE: No, sir, I don't have any. But ﬁhere's
some here about —— in this brief that says -—

THE COURT: You're talking about --—

MR. GEORGE: I'm going to read you some —-—

THE COURT: But the Brief you're reading is on behalf

of Ms. Dean. ‘ D

MR. GEORGE: T know, but this is the law on the duty
owed to a licensee.

THE COURT: Whose brief is it, that's what I wanted to
know.

MR. GEORGE: The law applies to him and me as the same
I would think.

THE COURT: I understand, I just wanted to know whose
brief it was.

MR. GEORGE: It was his, sir.

THE COURT: What does it Say?

MR. GEORGE: It sayé,;"A licensee has no duty except to
avoid injury to the licensee in carrying on activities on

the land." .So they do have a duty to see that this person
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was not hurt on the land, that's the law that we have here.

‘THE COURT: All right. Any follow-up?

MR. HANNA: I would simply note that, A, there is —-
he's alleging a bunch of duties that my client is owed
without being ablé to cite a single statute or any case law
at all to suppért the idea that there was a dupy~gh§t,she
should have been thére, that she should have inquired. She
did say that the parents had to be there and there were. In
fact, there were five or six parents around, and the reason
this kid is alive today is because they were there
monitoringﬂand they'pu}}ed the kid qut of the pool. In

fact, there was an EMTAand a nurse there that revived the

child immediately upon getting him out of the pool. Also,

the idea agéin, the markings in the pool is a red her;ing
because the.chil@ wag.in the shallow end when it happened,
there was no question there. And then finally I would note
that the caring on activities on the land reﬁers to doing .
some activity-on your land that might harm some other, it
doesn't mean you_have an absolute right or duty to prevent
injury to people on your land. And on that I would rest my
case. Thank you.

THE COURT: . Mr. Qgprge;—j

MR. GEORGE: Yes, Your Honor.

THE COURT: -—- briefly?

MR. GEORGE: The rule is we think we have a legitimate



jury question heré. The law is if .the plaintiff has a mere
scintilla of evidence the case must go to a jury. And not
only do we think we have a mere scintilla here, we think we
have more than that, we think we have a legitimate jury
question here.

 THE QQQRT:  311 right. TI'11 take it under advisement
then. Thank you both.

(End cf the hearing.)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SIXTH JUDPICIAL CIRCUIT

COUNTY OF CHESTER ) C/A NUMBER: 16-CP-12-00342
Whitney Jackson, Individually, and as
Guardian ad Litem for Jordan B. -
minor under the age of eighteen (18) years,
Plaintiff, _ ,
DEFENDANT CLAUDIA DEAN’S
Vs, MOTION FOR SUMMARY
B , JUDGMENT AGAINST PLAINTIFF’S .
Allen Clack and Claudia Dean, : COMPLAINT : s;.? §= ~
| ~ 8§ &=
Defendants, £ - \,;’_%J
m & 53
O > oA
)

PLEASE TAKE NO’ﬁCE that the Defendant, Claudia Dean, by and thfpugh., 2
undersigned attorneys, will move before the Presiding Judge of the Court of Common I’Pas o?3
tenth (IOth) day after service hereof or at such time and place 45'is‘convenient to the Court and
counsel for an Order grannng this Defendant’s Moﬁon for Summary Judgment against the
Complaint of Plaintiff Whitney Jackson, Individually, and as Guardian ad Litem for .Iordan
Br » @ minor under the age of eighteen (18) years, pursuant to Rule 56 of the South Carolma

Rules of Civil Procedure, as to the within action because there arc no genuine issues of matenal

facts and because this Defendant is entitled to judgment as a matter of law.

This motion is based upon the féiiowing grounds: 1) the Plaintiffs have not presented any
evidence to support the contention that Defendant Dean contributed to the cause of the accident; 2)
the testim§ny that Defendant Dean did not contribute to the cause of the accident is unrefuted. This
Motion is further based upon the pleadings, the discovery responses of the partics, the depositioﬁs”

taken in this case or which may be taken and any affidavits and/or memorandum of law to be filed

by this Defendant.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

o o ) SIXTH JUDICIAL CIRCUIT
‘COUNTY OF CHESTER p) C/ANUMBER: 16-CP-12-00342
Whitney Jackson, Individually, and. as
‘Guardian ad Litem for Jordan B A
minor upder the age of eighteen (18) years,
Plaintiff;
: DEFE. DNDANT CLAUDIA DEAN 'S
Vs, . MDMORANDUM IN SUPPORT OF
e MOTION FOR SUMMARY
Allen Clagk and Claudia D'ean, N 7 . JUDGMENT
v Defendants o ‘

This Défexgdant,-_ Claudia Dean; (“Defendant™), by and through her undersigned attorneys,

‘1ﬁ6~ve’s B'éfore tfi{e Eijre“siding Judge of the Comrt of Common Pleas, Sixth udicial Circuit, for an

% i\’t

@1de1 glantmg Defendant’s Motlon for Sunimary Judgment, puisuant 1o Rule 56, S.C.R. CIv. P,

Cas to the w1th1n action, because Plaintiff has failed to pxoduce evidence sufficient to iaise a

genuine jssue of material fact regarding whether this Defendant coniributed in any way to the
accident and Plaintiff’s resulting injuries.

STATEMENT OF FACTS

Plaintiff Whitney v._Tac?ks'on, Individually, and as Guardian ad Litem for Jordan B
(hereinafter “the thqf’?, g minor under.the ége 'of‘ ei:gfhteén (18) years (hereinafter "‘Plaiﬁtiﬂ’")
alleges that the Minor was injured in a drowning incident at a pool paity held at Defendant
Claudia Dean’s home. On May 24, 2014, the miner was alleged to have been tdken to Dean’s
hotne by his baseball coach Defendant Allent Clack. Plaintiff’s Complairit § 5-8. While at the
party, the minor was alleged to be a licensee of Dean and the minor was alleged to have satik to

the boftem of a pool and suffered injury. Plaintiffs ;Gomplai‘n:t 1 9. Specifically, Plaintiff alleges

t
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that Defendant Dean caused Plaintiffs injuiies by: allowing the Minor to go swimming knowing

the Minor could not swim; in failing to monitor the Minor while the Minor was in'the pool; i

failing to inspect the pl'emfses; and, in creafing an unéafe condition.

Written discovery has been exchanged by the parties and the deposition of the Minoi;
Dorothy Jackson, the Minor’s grandmother; Claudia Deany and, Allen Clack have- been taken,
With-discovery coriiplféted, Defendant Dearn has moved for SIInim,ai‘y‘juagﬁient becatise there are:
hjo_ genuine issiies of material facts and because this Defendant is entitled-to _] udgiient a§ a matter of

law

SUMMARY JUD GMENT STANDARD
Summary judgment is appropriate “whete* “the pleadings, depositions, answeis fo
interrogatories, and adniissions on file, together with’the affidavits; if any, show that there is no

entinié jssue ‘as to-any matetialtfact and thit the méving Party IS entitled to'a judginent as a

maiter of Taw.” SIC. R Civiy 36(c). While fhe party secking suchd fudgmisit carties the initial

burden of ’d‘émohstféﬁiigfﬂié absenée of ‘any -génuine issue of material’ fact,” Baughi’:_iéﬁ V.

Ainierican Tel, and Fel. Co., 306'S.C. 101, 115, 410'S:B.24°537, 545 (1991) (citing Celotex Corp: -

v. Catrett, 477 U.S. 317 (1986)), and “all evidexicé and inferences drawn from the evidence muist

be viewed in thé hght most-favorable to the non-meving paity[,]” Belton v. Circinnatisliis. Co.,

360 °SC; 575, 578, 602 SE.2d 389, 391 (2004)" (citing' Osbdtne v. Adam, 346 S.C. 4,7, 650"

S.E.2d 319, 321 (2001)), “[t]he ‘trial court should grant suminary j udgrhent dgainst a party who

‘has failéd to make a showing sifficient to establishithe existerice of an‘esséntial elerhent of the

patty’s case.” Hawis v. Rose’s Stores, Tc, 315 S.C. 344, 346, 433 SB.2d 905, 906 (Cf. App.

1993). «
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A question of law, not fact, exists “when only one reasonable inference, not just one

inference, but oné reasonable inference, can be deduced from the evidence.” Young v. Hyman

Motors, 199 S.C. 233, 19-S.E.2d 109, 113 (1942) (citing National Bank v. Thomas J. Barrett, Jr.,

& Co., 173 S.C. 1, 174 S.E. 581, 582 (1 934)). Although “an issue must be submitted to the jury
whenever there is material evidence tending to establish the issue in the mind of a reasonable

juror[,]. this tule does not authorize fhe subniission of speculative, theoretical and hypothetical

views to the jury.” Stall v. Pioneer Machinery, Ine., & Timberjack; Inc., 329 S.C. 448, 461, 494

S.E.2d 835, 841 (Ct. App. 1997). Accordingly, “when only one reasonable inference can be.:

deduced from the evidence, the question becomes. one of law for the court [because] verdicts

may not be permitted to rest upon.suimnise, corjecture, ot speculation.” 7d.

o ,W}’ FN R I R

:::::

. The elemeats for.a.cause of action for, the: tort of negligenge arer (1) a duty owed to;the .
plaintiff .by. the defendant, (2) .a-breach of. that .duty by the,.defendant; and -(3). damages,,.

proximately 1esultlng from the breach of d juty.._‘.B_i"s'h__"o,_p: V. _Sqnt'hIG.ar‘olina;;D, ep't of Mental Health,.

331 §:C. 79, 502 $..24 78 (1998); Rickbornove Liberty Life Tns: o, 321 5.G. 291, 468.8.5.2d -

292(1996) R S LN P I SNV YO S LR A A TR

AR N S

Neghgence ls not. actlonable unless 1t is the proximate. causc of the. plam’uﬂ‘s 1*1_]u1y _

Hanselmann V. McCardle 275 S. C 46 267 S. E 2d 531 (1980) =T31oxnnate ‘cause requites proof’ .

of (1) causation in fact and (2) legal cause. Rush v. Blanchard, 310 S.C. 375, 426 S.E.2d 802

(1993); Oliver v. South Carolina Dep't of Highways.& Pub. Trausp., 309 S.C. 313, 422 §E.2d

128 (1992). “Causation in fact-is-proved by-establishing the injury would not have occuried “but.

for' the defendant's negligence.” Bramlette v. Chatfei-Medical-Columbia, 302 S.C. 68, 72, 393.

S:E.2d 914, 916 (1990). Legal cause is proved by. establishing foieseeability, i, that the injury
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occurred as a natural and probable consequence of the defendant's negligence. Id. at 72, 393

S.E.2d at 916. See also Youtig v. Tide Craft, Inc., 270 S.C. 453, 242 S.E.2d 671 (1978); Stone v.

Bethea, 251 S.C. 157, 161 S.E.2d 171 (1968). Although foreseeability of some injury from an act

or omission is a p_rereq_tﬁgite; to. the plaintiff establishing proximate cause, it is not necessaty for

the defendant to have contemplated the particular event which occured. Greenville Mem'l

Auditorivm v. Martin, 301 S.C. 242, 391 S.E.2d 546 (19,:9.0). Rather, it is sufficient if ‘the

defendant shmﬂd have foreseen that his negligence would probably cause injury to someone. Id.

The duty a landowner may owe to a person present on her property vaties based on the.

é’atcgqu of the person on her land. If the person enteriiig on to her land is a social guest they ére

tei‘me.d a.licensee. A l-icense-,e is a person whc_) is privileged to enter upen land by virt_uc of the

possessm 's; consent The- possessm 1s undel no obhgatlon to exercise care to make the pxemlses

safe f01 lus 1ecept10n aqd is ‘undel 10. duty toward lnm Nell V. Bymn 288 S C 472 473

s

343 S E 2d 615 616 (1986) The1e are two exceptions to thls rule i 1mposmg upon apossessm a

duty to “use reas_o'ﬁabl-evca_'xjg to discover [-the peison ertering] and avoid injury to him in carrying

ORI

on -a.ctivities upon the l-anc ? and. tg “usq reasonable care to wam [the person entering] of any

concealed dangelous condmons » Id

i

I. ) Plamtxff Has Failed as a Matter of Law to Make a Showmg Sufﬁcxent to
- 'mstablish Negligénce'oni the Pait of Defendant Dean

Dean is alleged to have allowed the miihor to swim in the pool knowing that thé minor

could not Swin. ﬂowé\ger, it is the unrefuted féstimoﬂ-y of Dean and -Clack, that Dean was not

_prﬁ.sént on the ﬂay of the party having ta‘_ixién a tip to the beach (Deposition of Claudia Dean’ P

10 I 74-25: P, 11 L'1-I3; Deposition -bﬁé‘lan Clack P 28 I 21-23). Therefore, she did not allow

the miiior to swin. Tn addition, Jacksor and the miifior admitted thaf they did infoi anyone that

the minor could not swim. (Dorothy. Jackson Depositions P. 21 L 6-8; P. 24 L 8-9; Jordan

A

F
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B .deposiz‘ign'-.P-'. 44, L6-12). Therefore, there is no merit to the allegations that anyone
could hiave knowing{f ‘alloweid. the minot to swim knowing that he could not, much less someone
who Was ﬁ'ot e’vc;n pfé‘s.en.t

Dean is also "al'le.g“'ed to have failed to monitor the Minor while he was in the pool.

However, as with the previous allegations, Dean was not present at the pool party and ther'e'foré

 this allegation also fails as it would have been an impossibility for. Dean to monitor.

A

. Plaintiff alleges that Dean failed to inspect the premises and created an unsafe condition.
However, Plaintiff has introduced no evidence that an inspection of the premises would have
preVénﬂted"a'uy injuiy to the Minor. Indeed, Plaintiffhas introduced no evidence that there was an

unsafe c&nditio’n on the property that contributed to the Minor’s injuries. Iacksoﬁ'afgtied in her

deposmon that Dean should have had malkmos on the side of the pool or 10pe delmeatmc the

depth of the pool 50 as to warn of the deep end. (Deposmon of 1 Dor ofhy Jac?rson P 39 10-1 5)

Howevel as ’che fnifior has no memmy of the acmdent 1t is the uncontrovelted testlmony of

Clacic thatthe incideﬁt occuued 1n thé shallow e:n'd' of the 'po.‘o'l (Dé};‘ofs"ii'lijoiz'bf Jordm‘i B P

were :s,uffe_red:in the .shagllow end of the pqcl.
- Finally, as Plaintiff has argued that the Minor was a licensee, Dean owed the Minor no

duty to inspect the premises. See Neil v. Byrum, 288 S.C. 472, 473, 343 SE2d 615, 616 (1 986)

(holdirig that a Jandowner owes a licensee no duty except to a) avoid injury to the licensee in

catiying on activities on the land and b) to warn of concealed dangerous conditions). The duty
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of a landowner to inspect is only owed to invitees. See Shipes v. Piggly Wiggly St. Andrews,

Inc., 269 S.C. 479, 238 S.E.2d 167 (1977).

CONCLUSION

Defendaiit Deai is entitled to suminary Ajudglﬁ_ent" on all of Plaintiffs claims because
Plaintiff has failed to present evidence that Defsn&ant Dean breached a duty owed to Defendant
and that said breach caused the Mixi_or’.s illjﬁl‘i'es; because Plaintiffs have not produced any
evidence to create a question of fact as to whether Dean: negligently caused the Minor’s injuies.
For the foregoing reasons, Defendant respectfully requests that this Cowrt grant Defendant’s

Motion for Summary Judgment and that this Court entei’ an Oider disniissing Plaintiff’s claims

against Defendant.

HOWS Y@M & BESLEY, L.L.C.

. BY: > / ' / ,‘ :

" Gedrge V. Hafina, IV T
1508 Washixgton Street
Post Offieg Box 12009
Columbia, South Carolina 29211
(803) 75 8%600f0 .

~r ATTORNEYS FOR DEFENDANT CLAUDIA DEAN
Aug_ustl 2018 N
s Y #g
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Jordan B.

Jackson-v. Clack, éf nl

page 41

the May 24th date of '147

Yes, I have.
And you had been. over tHexe to pley ’«_.d.th nis
c]_-{ildrgn?

Yes. Yés, sit.

Wag it one son .in pa:hicu’lar?

I played Wwith hoth of them.

oKay. Was one of them about your age?

Yes.

'And-w'liiéh ané W35 that?

ﬂhug_ra'fy?

Okay - Whugray? And the other one was older o
younger?

Younger:

okay. S0 up to bofore the 14th -- exduse T€

pefors May of 114 -- 24 Hay of 14, roughly ho#
meny times had you beed o his hquse’i’ -

gne. -- one time.

a1l xight. Hiad he ever -~ had Coach Alan ever
taken you with the family :ﬁnyw}'\_e._l‘:c- alse -~
Yes.

.- other than te and Erom basebsll?

fhexe did he take you?

e went to the l’-’ncan reét_é'\irant-. and*thit was it.

- page 42
okay-
22nd of My of 1142

1 don't recall-

The 24th of Hay of 'lyﬂl.‘yas‘qamsét\ir.day.
Yes. ik was: ‘
-And ‘you wexe. not playing pall that-dey?
}Ic;, 1 wasn!t. -

And yot'xe telling us that you ‘eal)ed Coath Alan?
ves, 1 did.

To get permission to comé over there?

Ves, sir- ) '

apd aid yoi talk to Bime

Yes, T -aid. ’

And whab ald you ask him?

I asked Goach Alan way I -~ ngoach Alan, ©aY I
_p'l'ea";é f:bmz; pygr to yonr house £or°a 11tt1e while?”
and nis anawer '\-1':_1:}? .
Yes-
.-okay> %3 did you establish 2 time. you Yere. going
to show up? . :

‘1 said, #1111 be’ there in a llttle piti®

i1 xight. Roughly what tima 8id you ¢ éall hin?
Teelve o'clock:

fisalve ©" cloé}f‘{

‘Yes, sir.

so aid you.all play baseball the 24rd ox the

1%
g A
3 Q.
4 B
5 Q-
6

7

g A.
S

16 %
11 B
12 &

.13.- A.

1a ©-
15

16'_ A.
17 Q
18 A
19 o.
20

o1 A-
23’ 2
23

24 M

g B.
6 Q.
7
.8
.
10 B
a1
32 M
13 ©-
14
15

116
Jor >

18

19 &
20 M
21 %

22 A

§outhern Reporting; Inc.

okay-

Page 11 (d1-449)
12/19/2.017

page 43
Roughly what ginie ‘@id you show UD?
12:10.
And your grandmother dropped you off?
Yes, sir.
Yow, @id your grandma gome into the house, or did
coagh come out to the cax, OF aid you just -- how
ajd that go about?
I went -- WY grandma I.had got out of Y
grnndmother's. car and 1zngcked on the door.
oXay. and who came to the dagor?
Coach Alan.
2nd "took you into the house?
Yes.
He didn't go out 'E.lo the car and’ talk to the
-grandnother OF anything like ‘that?.

I doh't recall.

Yo, he‘:v-didn't.
1'm _gozry?‘

I don't :':c'c‘al-lk.
okay. so. you 81l played jin the house about-a h;lf
hour i;oughiy? R

Yes. Yes. sir.

jnd ‘then how -~ how did-ycu #ind out that coach
Alan ami his Eamily was agoing somewhére Ql_se?

Coachl I\Ian Sald he‘s 1eav:mg i A Jittle it to 9O

to a podl party.

sot beén invived to & pool jpm"::y?.
Ho, six.
You asked to qo?

Yes, 1-did.

Well, vhen you asked to go, 4id yo‘\l': tell the goach, .

wCoach, I can't gwim, but I wint ‘to’ go' to this pool
patr,y‘? ’ .
o, did not: tcll hin I ‘éouldr’t swin.

So you d).dn't -- you dldn'k tell him you .couldnlt

swid? PRI
Mo, sn:.
AL rlght, So you asked more thaa onée at the

nouse? In cthnr words -- rells 1t me put it €his
way. then you askédlfhe‘,lirﬁt time, what .was his
ansuer? '

3 -thivk he mxg‘ht havc said ~-- he prohably sald,

. “You have l:o call yonr crnndmother “first."?

oxay. Hell. who ca’}.lea Grandna? B .

1-aid.
And Who ralked €0 Grandma?
1 aid.

And vhat: did yow say: to Gi:agidma? . ) o
T said., rGrandma Dot ©an I «- may I-90 to the poofl;

party; with coach Alan?®

w_\_sjw.soufhern‘repqrﬁnig:ﬁet




Déad man's float.

Jordan B, Page 15 (57 - 60)
Jackson v. Ciack, et al. "12/1972017
Page 57 Page 59
1 Q- -- dnd then all thé guys .say, "Let'a gef back in"? 1 you do?
2 A.  Yes. o Al You just -- I .guess you just like lay flat and go
3 @. And nothing unusual with that? 3 like that {indicates). Just J\.a'y: £lat 1ike.
4 A Yo. 1 4 @ 80 you're floating on your stomach?
5 . bid you junp in or walk down the staix;? 5 Al Yas, sir,
6 R I jum;:gd in on the shallow end. g 9 And you -- somebody'a callihg it a dead nan's
7 @ You kelep Using the woxd shelleg énd. | g £10af, and you put your face iu the water? .
8 1{. Yes. 8 A, Yes. Ygs, sir.
9 Q. Why -- why do you keep using that definition? 9 Q. To where itig ~- youx head’s -- the water's kind of
10 A. Because, sir, it was the shallow end. I juwped 10 up to your edrs of what?
11 into -- 11 A Yeah, up to ydur ears.
12 ©. Right. But you don't know which end you got hurt 12 - Okay. So what did the coach dé wxjo)ng,?
13 in, do you? T ) ' 13 }.\, The, coach? -
14 2. Yo, T 14 Q¢ Yeéah.
15 @ Okay. If I told you everybody ;ls‘c is g_f:i_f\g_ to say 15 &. The‘gp'acl'x didn't - ‘hié d—ifln't ask me could T swim.
i6 . you got hurk ‘in the shallow end, are y’oi‘i g;ing ‘to 16 ;Q. ) But you didn’t tell Him yo‘t'x-'couidn'.;:. swin eil}:e;,
17 - dispute that? ’ 17 did you?
i8 MR, GEORGE: Object to the form of that 18 HMR. GEORGE: Let him answex ‘the question
19 cugstion. W& haven't had any t;.stimény_ of 19 instead of arguing witl‘i him. )
20 that. ) R FTS MR. BELL: I thought -- G
21 MR. BELL: I understand. ’ : MR. GEORGE: Let him answexr the question.
22 Q. Answer the qu.e_x_at‘i:on‘_. ;rhis 1; a d;pa;atxon Do you Answer the question.
53 understand? T C He didn't ask me could I ayim. And there wig -=
24 A YEs w " - B o4 there was real.lyvx}‘o ga)fer;t;al.'su';;e“n'iai;on around the
25; Q. H_as. a_x,xyiquy avar E:pld xch y°s';‘, wexe in the d,;g,p:m;n';l; : 25 pool -~ ) w'
e e .. Page 58 | Y Page 60
A.  Yes. " ’ T 1 Q. -No parénta]'. supervision? e
Q. Who? ‘2 ‘A. -Supervision around the pool, sir.‘
A. Darby. T t3 Q. How many g@qltfawfr:: thgxfe?
Q' Who!s, . Daiby?. . o ’ . ‘4 A.  Maybe five. ' o ‘ :
a. COa.cI_.;;Alm}s son. . B ’ o 5 Q.  Okay. -But you nevér told thé coach“)"ou couldn't
Q. When d13 he say thafz .‘6 swin, did you? o ‘ . v
A. whehever I was.at Ehe hospital. AT Y4 Ai. Wo,.T gidnte, sir. o :
R. - Okay...Well, .you have no »recc;n;cl:ic;n:au to what g @ Okay. Well; wljxaﬁ ca:used you ‘_tc;‘gqai‘: hurt;? Have vou
’ happened? o B i z_ 9 got anyj‘;".dgfg_? . . ’ ‘
A.  No, sir, R I9g A. Tell Nit I probably couldn‘t swim, o - :
Q. Did you evér. do any hanc} _stand:d&‘.ltlj }mb.lr hsad 11 2. I'm gorry? s
o under wator and your ga_e!: up 5:n the air while you 12 A. ’l‘e'l'_l him X -< tell him I couldn't swim.
were there -— v ia Q- I understand that. But what .cavﬂsng:ly'you to ingest
A I don't.recall. 14 waterz ) '
Q. -=/befare you lost memory? 115 R, I-don't keow.
A. I don't recall. e 116 @ Okay. Did apy -: a1 anybody hold yoit urider the
Q. Did you ever put your face iunder’ #;&gr while you . [|4% wWater? o .
were there before you lost t::h'is mamory? _A 18 A j{q, sir: i
A. Yes, six. v b a 19 9. Here.you ail plfi;'i-n.g‘ ‘enough ;;i;gﬁhbuéiﬁ_g’t'o whére
Q. .and'what éaused you to put yc;urtfien’ under witer?z 20 E2 Hagtgyg&'ing rather physical with anyone?
A.  Just playing dround. h o ; 21 A. : Fo, sir, S
Q. - wWhat type of 'pl'a}ji’nj would You da Eo put your face éz Q. Okay. So what's the last ‘t"hin'g you  ramember before
tndex water? 123 being in the ghbui‘ariu,e? )
Al Dead man's float. 24 A. X don't r_gmguibe;: nothing 'él'se_. !
Q. Describe that for me. ‘What do .25 Q. Well, what do you last remember beafore the

£03,749,8100

Soutlieri Reporting, Inc.
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Jordan k-«

Jackson v.

Clack, et al.

Page 16 (61 - 64)
12/19/2017

VBN AW A W N R
b

Page 61
acbulance thing is what I'm saylng?
G=tting back inte the pool.

Getting back into the pool after the pizza?

Yes, .six.

You don't know how long you'd been :hack in the pool
Wwhen you got pulled out?
No, sik:

So again, the next thing you rememher is .pélng in

Page 63
4 Q. She did, ox your Zegular D did, your regular
2 doctor didz
3 A. Mo, she did.
4 Q. Hs. Ormond stbsciibed you some slesping pills?
5 A. I thirnk s0.
6 Q,: Okay. Well, do you renenbex ‘thém giving you &
7 £loztation device --'

g K mo,

‘Ehe ambulance? g Q- -~ to sleep in the bed with you? Or do you
410 B. That's -- yes, sir. 14 remember that talk? )
11 8- And .do you xemecber going to Chsxlotte? 19 K. She recommended -- she recomménded me buying a
13 A. Yes, sir. ‘ . floatie,
13 2. Your aunt was thera first? 13 Q: A floatie?
14 B Yes, sir. 14 A. Yes. Yes, she did.
15 8. She gave you eome type of explanation, Whéx_e does {5 Q. Did you never get one?
16 -she live? 16 ‘A Mo, I never got. ‘one.
19 A- TIn Rotk Hil1. 17 ©- So you didn’t have anything in your bed to --
i8 @- Okay. She gave you seme type of -- she'wasn't at 18 A Ho. Mo, sir.
19 the party, was she? . 19 @. -~ grab hold of or ahything Aike. that? ALL xight.
50 A. Yo., L e 50 Well, the second visit losks like it's June 23rd
2] 9. ALl xight: #nd then who came iﬁ;sgconﬁ?' R said 'you!d been sleeping better, decreasing
22 A. My grandmother. . o } 22 nightmaires. Does that sound right?
23 @ ‘Okay. She wasnlt -at the paxty, ‘your grandmother? 23 A. Yes. Yes, it does.
24 A. Yes. Grandhother and Cozch Alan wa.é there. ) ‘a4 Q- Third visik, Auggst 23rd of 114, do you remember
_és Q. I-undarstand. But I said she wasn:u-;é Ehé'.baxﬁy - {28 that visit &t all?
Page 62 ’ Page 64
’ 1 - the pool party? ’.S <o Rt ’i A. -I don't knoi. -
2 A Yes, she wag not at the party. ) ) Y 2 ‘9. sald you wére sad. Do you reumember Why you were
3 0. Okay. Did she éver tell you what she 't?fouéﬁt 3 s2d?
a happened? g A Ho, sir.
5 A Ho. . - . Sald, "He was gone Exom -- £Xom his mothar for a
g Q@  Sb youw stayed im the hoséita]&:éﬁr ;;hr' days." You' g Lnon’th whilé he was in foster care.” Do you
7 then left the hospitil, And-4albhas Whed yéu went 5+ govigtbyr what thab as about? '
8 to see Teresa Ommond who '-". . AR o ‘8 A. .;{es, sir. !
g A. Yes. 9 Q. That happened im August of 1142
30 2- I know hexr. . 10 A- Yes, sir.
B S g aERE 1 X
31 A.  Yés, sir. SEs AT Thit was making you sad?
Z-!.Z Q. She's -in Lancaster. And 'I'midcrsl:ux{d».t!gg!: Fou Yés, sids
) ‘j_3 prohably mever seen the ngte‘ A e "Clie__n!: did state he went swizming and is not
14 ggl;s: brdu_g‘ht to court, .she's going to s2y that you 14 ha;ling any wore.nightmares.? So you got -B_ac;i in
is 15 the pool after August?
16 A 16 A Yes, sir.
17 Q- ' 17 Q. Okay. Son, I apoldgizé; hmt yoit Brought the
18.‘ E inci&eht.bﬁ".‘i‘/z{; 18 lawsuit. Yim havinq tao :get these questions out of
119 AL - ‘Yés. A o ) i9 you. Do you want té take a little bieik?
1a0 ro. Jvae w0 ]gor K. (shikes head side o sides)
{31 2. T ' 21 Q- Okey. it alaé mentioned. that you siere nok having
- 22 2. and what ‘did :she do to help alleviate or get rid &t 22 -any Bore nightmires. Was that trite?
| 23 the riightmares? 23 R, ¥és, six.
| 34 A She -- she talked to we about it, and she gave we - 24., Q. Wall, 1f you didn't have any more nightmares @s of
25 - and éhe prescribed me With some steeping pills. 25 Kugiist 23zd -- and T. ﬁn’_w;}aro'tana you were being
803.749.8100 Southern"Reporti'ng, Inc. www.Soutliernreportingaet
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‘Alan Clack Page 6'(21-24)
Jacksonv. Clack, et al. 12/19/2017
Page 21 Page 23
1 A At the time there was -- there was three of us 1 You wexe alerted by your son?
2. sitting from we ‘to you from whére hz was at, sir. 2 A. They were all -s{tting thare doing hand stands and
3 Q. And-were you all -up on the deck, or wexe you all 3 splashing, -sir:
4 .down on ‘the 'pool deck? 4 Q. And the question was you did‘ not- see. anything wrong
5 A. There %as two of us sitting right bsside the deck 5 with hin? ’
6 on the deck, and there was a lady sitting on the 6 A, lo, sir, T didn't.
L) concrete- right below us. 7 Q. 2nd you didn't notice anybﬁix}g wrong -with "him until
g R wWeil, explain to né if you were from me to you, 8 your son hollered, *Hé's not coming up®?
9 what's that? Bight feet? 9 A Yes, sir. That's vhen I was into the watexr.
10 A- Eight to.ten fer, sir. 10 Q- A1l right. S6 when you got im the water and got
11 Q- How did he drown? 11 him out, what was his cpndit;fbn-?
12 A-  He wasg sitting theré doing Hand stdnds with my -two 12 A. Hevas unresponsive.
13 .sons. And they came up and said, "He's not.coming 13 d. Was he breathing at all?
14 up.® And before they said that, I was in ‘the pool, 14 A, sir, you'll have t'o'-g_sfc réhe g:ei'i:'iéi’eh EMT that vas
15 -six. 15 there with wus. )
16 Q. so how iong was he under water? .'LS. Q. Well, I'm talkiﬁg ~- who gof .HinAO\ft: of Ethe watier?
17' A Maybe. five seconds, ten seconds. 17 A. T got him out of the watar and handed him to a
18 @- "sc_w he drowned in five seconds? 18 nurse and a fj_rst respondcr. te
19 A Yes, ";ir._ - 19 Has he conscious Nhen you got: hin out?
20 0. Is that yaur -~ is that ycur testin’;ony, that he was 26 Sir, it happeried sofdst, I ;-‘-, i snatched 'Vlflin'x xl_'r_i&e;:
21 in the pool under for five seconds: when he drowned? 21 - the arm and he was _éﬁxéigﬂté :B\x,'thof' tHs water to
25 A.  Right abouf that Eime, sir. ” 22 ' Diiayne. I
23 . Okay. 2And then you -- you dxdn't see hin ~-- was he 23 Q. 2nd what haopcned to him -~ Hhe.n you took hm out
24 on the bottwn ot the poal? ' 24 of the Hater. what did you dc with hin?
25. a. When I jumped in and got hlm” ' 25 ‘a, 'Ihey laxd hln flat‘ a;ld p»r "rmed o CE’R.
i., ‘.l:.. - R . . . Page 22 - ) o - . Page 24
4 Q. Ycah. ’ L 1 Q. And’ \‘tl‘hé‘ were these paople?
2 i\ He was sitting st;azght up; and I gra.l::bed h:u:n by 2 1?. D‘arayne Shell and onok Wade. ) v
3 the arm and pulled hi_m out. 3 Q. Who -- S.a Dw;yne Shell a. fxlend of yonrs?
4 Q- hau he on the bottum of l:he pool? . 4 A- Borh of them are, sn‘, he was al: a end‘s party
5 A- He was on thé shallow end at the bottcm cf ch; 5 Q. And Nhu was the ol:haz: peraon f; re? D'aayns Snell
7 ©. A1l xight. So this happened at the shallo-v cnd° 7 A Brodk Hade. ) ' '
8 ‘A_. Righl: l:}u:re were the shal‘oa end‘s got the l:.ttle ‘g Q. }{o;l‘lox;g have yo: i:noym D'ﬂayné shell?‘ N
9 bu..,p, sir, a ance pxobab].ly “t:h:u:d gr;éei: sn:. ) e
1.0 ;Q. X think there's been some testimony there wa: a 10 Q. How Long have ‘ycu known : Bxook: Nade? ;
11 ' quea'ticnv_‘tl?a.l: 1?5?\,‘1'35 in tlge c:le_eg e}md. : 1.1V1}. ’ Pr’obably since l'ugh school, sn:. ' '
ig A. W, sir, 12.‘ Q: wWhat does she do?
i3 Q- But he was not in the deep gné?» 13 'B_. She f9 a nurse. ’
14 A. He was ‘Tight' !::here where the }xu'gng goes dowr. 44 Q- Ni:eru'3 : B
15 @ Okay. s, theru any )und - t‘hat pool, does the ’ 15 A- In Noxth Ca:.:olzma.
16 _pool hava a place for ‘a hcok for a zope with £1oa|:s ‘ 16 Q. Rnd whnt dia Hx:. Shel}. du? -
i .
17 on it to, diy._{de the - the deep 17 a. - S;r, he performed CPR 'ro wit 'a__t:‘e__ Far
18 a'h::_llgw end? 18 to ask him: : .
19 :A. I can't testify to that, -&i%. o 19 Q.. Did he have the equipmen there?"
20 Q- Was theérs a rope up that day? Has it anyl:hins" 20 .A' He had a bag in his ttuck . };et“h " -'_sir,'
21 : tba}"g pp’\‘{:he: ?99?.;9 1 g the deep end Erom the 219. What kind of truck did he havé?
22 ! :'ah_afll.o';' end? . ' 22 :A hpi_c'k_'u_p truck. ’
23 A. I can't remember, sir. 23 q. Did ﬁ_a have an ambulance, or Just ‘a.re:gulaz.'
24 Q. So you were thers cight to ten feet £ro:x hi\:, :nd 24 wehicle? : a
25 you didn't bee theré was anything wronq wit‘h hio? 125 }'X.- He had hIS regular personal truck.
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Alan Clack Page 7 (25 - 28)
Jackson v. Clack; et al. 12/19/2017
Page 25 Page 27
1 Q. And vwhere did -- after he performed this CPR-un 1 A, Yes, sir, he could. I sat there and vatched, h_im{
2 Joxdan, what happened then? 2 air.
3 A. While they were doing that the ambulance was 3 9. Is .thvi}s‘ ti\e» first time y-o(x ‘ever maw Jordan in a --
. 4 called, and heé was back alive beforé the ambulam;e 4 in.a E'w.ln:ning pool? ! .
5 . got there. Or back responsive. 5 A. Yes, slr, 1!: is. -
§ Q- Are you talking a:!;oul: the helicoptex? 6 Q. Okay. anl, 1E you stated —éa-ilzcr thak yau iwere
7 A. Yo, 'sir, the -ribulande ‘c'em".e. 7 responsible for tha sxfaty of ';rérd_an Bowser qinqe
g 9. .The arbulance cade first? 3 You were the one that tock him to the pool --
g A. ‘Uh-huh. g A. Yes, sir,
10 2 Mhan did the helxcopter get :.nvolvcd 4in this? 1-6 Q. -- then «- -and };e drowned wﬁile he wae in your --
11 A. I'm pot suré when they did call them. !ou'd have 11 you had the responsibility of ;hi;zl. y‘éu f_ailed in
12 to check the records. 4 1é R your reap;x;;ibiiityy dld;x"ﬁ ;ou, sir? :
13 o. Were you there -- did you see the hé;icopter?, ) 13t ) ﬁ ‘I don*t béldeve I aid, sir. '
14 A- Yes, gir. I was :irig_'l\t-..ther'e‘ \‘.'*,i;:h Jordan ‘Béz-{ser. 1; 6 Weu, why did he drnrm? )
15 Q. Ydu ‘iia’re ‘theré at the Dean h’ox:c wh,e;\ >Q':/he ambulanca ‘ Ie ha six feet wnder?
> 16 - cane nnd when the helicoptex: cr_me? . ) Uh-huh.
17 A Yes, sir. X didn't leava um:xl the hel:.copt:er took 1'} :A. Mo, he's not, sir.
18 off. And T went to get l-!s. Darcthy Jackson. 18 Q. He did drown, didnit he?
19 9. What was your convcrsati.on 1ike w:xth Ms. Jaokson 119' A He may have been unconscious or whatever for a few
. 20 bétweén whén you picked hex up at fier house and the 26'" ‘ 'sccor;ds. Bur. .he was bzought back to life.
21 hospital? » . ) £ (fJ. ‘S‘o" i..!‘: wz:s ”y.our x:aesponsibility to see tha!: e was
! 22 A She wag ‘very 'ralaxed. I asked hexy if ve needed to 2 ) supposnd. to be gafe, zight‘l R o
23 call Jordan's mot'}‘xﬂe"r uholI ~f‘ad no, xdea wh; she was. 23§ - Ye;; g ‘ T T
- 24 ' And she sdys, _"No, ye don\'t 'n d to get: her Y 2,; 9. Okay. But he was nnl‘.-s;‘a'f'b'”' vas i:'é’f“; :
25 involved.® And when we gct: t:o :’he) 1nters;;ce, her 2_5:_1“3, . He was —- he was safe. sn‘: RS
. = Vi N . L
- ... Page 26| Page 28
1 daughter called her. Ahiy g?t”;’;n:co it. )'rh)ey hung 1 (‘2. y.ou call being pu;ling out of the water,
2 3 up. Or thtney hung up on Hs. Jackscn. Two ;)r é ; gi.ving CPI.{‘nafe? . . ’ - ’
3, . three i ‘utes later -she called back hollanng. She 3 1;\ 8ir, aceidents happen every day. “do they not,. six?
4 ‘ handed wme the phénfe aﬁd she ta‘ked to 'mev for a 4 :Q. Hot‘ K:lt Ai:biz'ebody
5 segond. "hen she went ba.ck to Doxothy. She hung 5 ! I:ilxeyn )dc;p".
6 , up on her again. About: ‘Five ainutes 1a§ter she, p i Okay. 8o you testify all accidents ave avoidable?
7 ; callcd aga).n ‘hysterlcal. 1 as}. d Ms. D:)rc;thy o I -; ‘ 1 i o o
~ 8 ‘need to go to h/rt:le Heach and gct hez. And l;oth g8 2 Well, if -yo_ﬁ:' ;s;sugg i.ég_;potx_‘s’iﬁllit.y for a tt_,exi_-ye_é’r- '
9 of them said no. . o q ; ol.d cbxld, i:hen you assuna :qsponsihility fox “him.
16 ©- Did you.have any converaatmn w;.th Joxdanis x:mﬁxér? } Yes, sir. Tt A . o
41 A. Whitney? . T Wheh did you Falk to Hs. baan about this?
3 Q. Yesh. ‘ 12 A.  About the agcident? {
13 A, Yeés, sir. I just said T did. 13 Q. Yedh. ' ’
14 Q. Okay. -And what was that' convezsa:ion about? 14. A. It was ‘a few ':d"ay’s later. .
15 A, Shé. asked me what h,atppvem‘:d..: I 3:5;1% }‘1e;'. And she ‘ 15° Q Hh;t ;:;;e:he o _s'é’ of that éon&qfqaﬁ‘ép?
16 sai'.:d_. ;oma-thi:qg a'boucA him su;'iyzmix:xg‘. Jf s'af[é 4"h'eil, ' 16 A “éfe aéicéd Hhaﬁfﬂﬁpehéd, 4nd we told her. I think
17 Ms. Dorothy said he could swim, and He s ;am for two 17 she ‘aéiuéii}:' spoke fo Stephanie prior. .
18 or three hours.® s 18 Q. So.this incident took place at Ms. Déan's home,
19 Q So you l:éld.a'nga:r-x';'qq,thQr - ’ 1é : . ! T
20 A Yes, 'siz. i . 20 A. PR N e
zi 6. ~~ in fx;bnt of Ms. &;ckgon ;- 21 Q And ;t;u had n;h;:c;inv_;a_x‘a‘ast:'_i;;lwvitl.-nflﬁr'aboiit this
22 A.  Yes, six. 122 ¢ incident until two days later? .
23 @. -- thdt he had beer; awinming? 23 A. She wis out of town, sir.
24 A Yas, sir. 24 Q. Whybua; ﬁ)t;;é? ‘ )
55 ©. 8o your testimony d:s that Joxdan could pwim? éS A. sir, {)uill ‘have to ask her.
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Page3 (9-12)

Claudia Dean !
Jackson y, Clack, et al. - 12/1972017
Page 9 Page 11
i A Scott -- Jeffrey Scott. 1 A I had left for the beach. I had a dog that 1'd had
2 Q. $ihere does Ma. Dobbs live now? 2 for 13 years. And we were supposed to go to the
3 A pardon me? 3 beach the dey before. 1 didn‘t go hecause she weant
4 Q- Where does she live? 4 into renal failure. They told me i could bring hex
' 5 A I havé no clue. 5 ~ hore and' ler_ her spend the night. And I took her
6 Q. pid sho work when she was with your husband? 6 " b:x k"t‘.hc nexr_ day and they put her to sleep and we
7 A wich my ~husband? 7
8 Q. I mean wit}\ your pon? 8 Q.‘ dScfuhore v":ﬁ:o you on May the 24th, 20147
g A. Yes, she did. g A " At the bea;:h.
10 @ Rhére did -she work? 30 Q- You \:lare at what beach?
i1 ». She worked for the county. i 11 A Su?fé de -- I mean .Garden City at Dunes Two.
! 12 Q. Doing wyhat? 12 Q. “So you were at the beach alsc on that day?
13 A. She now is with the coromer's department. 13 A» I vas.
14 ©. with who? 14 Q- Okay. When didyou £ixst £ind out about this
15 A- Corofier. She's the 'd'eguty coronér or -- O 15 incident that had happened at your homa?
16 coroner's assistant or sorethi-r_xv_:“;. Itm not exactly 16 B- Stephanie had called my ,phgne that day, but I was
17 suxe. 17 distraught over Ky dog and I .¢idn't answer any
18 Q. 1= she -~ are they divorced now? 18 telephoné calls., And I found cut the next day.
19 B. Yes. They were divorced a iong t'i'.i:'-.gfag'd'_. _‘Then 19 - So you di;iq;t: know about it until the 25th?
. 20 they got back together. . . . “Correct. ’
21 ©@- On May the 24th, 2014, were they togethet at that ' ' 51 0. E:: you Fad had what, a waok, two weeks notice that
22 time? 22 they were going to have this pool party at your
23 Al They wers together, hut not paxried. . 23 l?ggfa?
% Yes'i

So they waré

& divoxced, but they wéxe -- t‘hey‘wnre -

jve Stephanie Dobba about

25 - 25 Q- What instruction did you g
i . _bPage 12
1 A. Together.
2 9 Together. Okay. wheén did you fixst fin'd_ out about. 9 R The same as T glve every tiwe we've had one; make
3 this pool paxty on May 24th, 20142 3 sure that thexe are plenty- of pecple watching the
4 R T'm not sure. It was maybe a heek or two hefore. 4 Xids. .
5 Shie hiad asked me if che could havé ix:. \;' it .
,;, {1 g 9 Where was -= where was she 1iving at k::he bin:{a? ) ,‘ ‘ ;
7 A Pardon me? - Raded N 'thisipeol that you have, how 1ong is it, malam?
g Q. Where was she Living at the tize? g Ar Itls 40. )
-g A With wy . son, Jeffrey Scott Dean. 9 Q. ;md how nmany gall;oﬂs ‘of wWater does it hold?
10 @- I Blackstock? -
13 A Im Blackstock.
1p Q- 2And how many children did they hnva?
13 A. Hone.. 1‘3 Q. At l:ha divxng boaxd what is the .depth: there?
14 Q- They had no children? 14 3. Bight and a Half feet.
15 B. o, v o T . - 15 @ And at the shallow paxt. what is the- depth thexe?
iG Q. Hell., who wan havxng r.he puul party? Y’ 16 A X beiiave it's tﬁ:eg «- three and I half feet. .
17 A Sbephanie fbr iandon. 17 Q- And I have some plctufes Here that I was looking
18 @ And wha is London? 48 at. IE Iocks like there is a place ed this qu.]_.
19 K. Pe's Vs graxixdson by associacxcn. . . 119 . for some kind of Xope ox fomgthing Yo put across
20 9 Thatts pot her ch:.ld? . 20 “ vd:'.'.w;ﬁii_ng the shallow 'Esom- the deep. Is that
23 A. I 1 her child. 21 correct?
22 Q. IE 4s her child? 292 A That's correct. But you can also tell becaude it's
-é3 A. Yes. But ikt's rot my son's child. 23 a lazy L. And the way the L's shaped is shillow to
24 Q- okay. Mnd what was your -- whexa wére you on the 24 the deep.
2.5 day of this pool parcty? 25 2 What I'm say!ng is. thut'. at the pool thare is =
$03.749.8100 Souithern Reporting, Inc. www_..southérnreportmg;'n_et
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Page 6 (21 -24)

Dorothy Jackson
Jackson v. Clack, etal. . 12/18/2017
Page 21 Page 23
1 trunks could be pxovided for Joxrdan -- . Okay. So'but do you think that the adults should
9 A.  Yes, Mr. Clack said that. have asked the child? Because like I said again,
3 Q. ~- the ent‘izet_y of your objections to him going to I'm not there. I'm not even there to tell them
4 the _pool party were satisfied: at that point? that:.
5 A. Yes. Except you have comnunicated with him over your
6 Q. When during these text messages did you tell Mr. pﬁgnc.
7 Clack that Jordan coulda't swim? i Should the adult have asked the child, or should
e
g A 1 aian‘e. " thie child have told the adult? '
g 2- Here you aware that Joxdan couldn't s‘_s_v_im? Q. So you don't think you were under -any reason. to

10 A- Yes. 10 volunteer that informaticn to people that wexe

41 @- Did you have any congerns aﬁou; Joxdan going to a 11 going to be'sz._\gervfsingj your grandkid?

12 pool party and him not baing able to swim? 12 A.  If it vas dsked.

13 A. No. ' 13 Q- Why woild you have limitéd yourself to only if they

14 ©: PG you think it's a zisk sending a ¥id ko a pool 14 msked if it was important? If my kid has diabetes

15 paxty that doesn't know how to swim? 15 -

16 A. No, not redlly. 16 MR. GEORGE: Object ~- object to the form of

17 Q- Do you think itfs rezsonable to let people 17 the question.

18 supervising a pool party knaw that one of the 18 Q. If my kid --

19 children there cantt B%ﬂllij? . {1ie k'_iI{'; GEORGE: It's argumentative and not calling

20 A, I wasn't there. 20 for an ansier. You‘re making a statement.

21 2- I'm going to xepeat the question. j‘.L’E y;ap" ra 2f1 QV. If my kid has. dizbetes., I'm going to let the folks
' 22 sending your kid to a pool party, do you thidk it's 29 kiow if thére's a particular susceptibility to that
: 23 redasonzhle to leét anybody at ;h'g‘p"'o_ql party know . 23 - kid, especially if he's going to be in an

24 that kid can’t swim? ) RS ) E‘; v 'en\_'cironment vhere he --

25 A. Nt feally. 25 A. Okay. M'_r:. Clack asked -

. ) 5 rPage % A or o e Page 24
1 9 You don't. t:bink itfs important to let them “kriows™ 1 HR. GEORGE: Let me make my objection. Hy
2 A. I mean, that question wae naver-asked. It was 2 cbjection is to the zelevancy of the guestion.
3 never asked. 3 It*s not important what ‘Mr. Eddy v.lculd de.
4 Q. You aléo didn't volunteer the infornation? 4 That's not -- that!s not a question that!s
5 A. Ha. . 1 :-, “' ;‘“ M 5—:’ L :5 T éiding to Be angwered in this court. That's my
[ Q. Genezally np_cakiﬂg, would yi'm'm_:)( 2 kld th'as:_ cgn"t, 6 ) o)j:jection.
7 'swim is in a moreé dangexous pc.;s;i'tionzilt\“z& p',ool’.y than' | 7 0.)  voi stinl have to ansier the q\ib_fst’ion_.
8 ‘a kia éna_; can swim? g A when Mr. Clack asked me could he go, he didn't ask
9. A. Eossibly: g me could he swim, and I didn‘t voluntesr.

‘3.9 Q- Po you think a kid that can't-swim.in ’a‘ip'a. | Po you think that 4£ you had voluntesred that

11 a greater xifk if the people ‘Bupervis ‘ :ﬁéfomntzon xt Jordan would have still drowned that

12' know that he doesn't krow how ¢ . fday?

a3 was & complicatéd miestion. Do you want me to I .cannot answer that.

1; rephrase that one? i4 Q- Do you think it would have been less '1_A :

15 A. ’ Yeah, asn that ggain i5 to drown?

16 © ’ 8o we-ve gal: two points. ' 16 MR, CEORGE; Objection to the form of the

17 A UR-huh 137 question.

18 2 - Same- kid 1s in ho!;h pools. This kld 18 A. I can't ansver that either.

19 We have ndults 19 @, Why can't you answsr that question?

20 supe"vising hoth poola. In ohe pool allv the adults 20 A s hypothetical.

21 know that that kid doesn't know how to swim, In {971 @ Let's make it a hypothetical then.

22 tha-othéx pool none &f the adults know that the kid oo MR. GEORGE: Objection. Mo zélevance,

2'3 Qoesni't know how to swim. Which of those _popis is 23 Q. In this hypothetical do you think it would have

24 the child at a greater tisk of haxming himself in 24 besn less lli,kc_ly for him to drown if he vould have

25 the pool? é's nade arr'ybééy_' aware of his inability to awim?
803.749.:8100 Southérn Reporting, Lic. www.southernréfortiignet
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Dorothy Jackson Page 10 (37- 40
Jacksou v. Clack, et al. 12/19/2017
Page 37 ’ ' Page 3%
1 Q. .50 baesides tha hospital, $eeing Dr. Shropshire, 1 9- Pid Claudia Dean ever mail you an invitetion .or in
2 seeing the. thexapist -- 2 an_o.ther way communicate with you that Jordan was
3 A. Therapist. 3 invited over to a pool party?
4 Q. -=— and Dr. Parsons, -Were there any othexr 4 A. No.
5 interventions for Jordan? 5 0. Do you kaow where Claudia Dean's house ‘187
6 A-  Yes. He vas sent to a neurclogical therapist & A-  o.
i Aifferent Froa Is, Oxmond. She -- T forget: what 7 Q. In what way do. You ‘think Cl;iudla'n'e_an contributed
8 her nage vas. But sha worked on' the neurological 8 to the injuries that your son alleges?
9 back .side of ‘therapy. She was a psycholagist, but 9 .A. Other than the ‘fact that it was her pool,
10 ‘she deAlt wore with' T guess- nexves or the -- the 110 2-  Is there anything that you think Claudia Dean could
11 way the brain worked. 11 have. done to avoid the injuries to your son?
iz Q. Did she ever give Jordan a diagnosis? 12 A.  She could have had ropes up,. som2 markings on the
13 A, I'm sure she did. Hut I never saw it. 13 pool to let -- let them know -~ let pecple and
14 Q- How long did-he see the xi'eixtclthez_"apik‘t as you :maid? 14 where the shallow end was and Hhere the deep-: nﬂ '
i-S A. Once. Orce. 15 - was.
16 8- any other doctors? 16‘ Q. Have you ever been to her poé)l? .
17 B. Tdo. 17 A. 1Mo

18 @9 Did you take Joxdan to ses -Dr. Shropshire xfter thas 18 @- Do you know if there are or are not, mnasutcnents :Ln
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19 hospital? - 19 the pool that. indicate where therc's khe deep end
20 A Yes, 20 ‘and theé shallaw end? .
121 0. .pia Jordanta éot’her' .aeﬁe'r;d dn bhar visde?: . 21 A. I'saw a picture. 2
22 A.  she msy have bacn at uork. Usually I aid all the 22 .9.  Hava you &€en pictures of the complétke 9:?{?}?? —_— s
-23.“ bak: k:.ds !:o l:he docter. .23 vA. Yes, o
24 Q.. would -~ 194 Q. 9o .you do know whather or not thére are markings 51:;- b
25 ‘ ) '5? . ths pool that tell you whether ox xmt you‘re in t';xe
. N . ” B LA RESIA B .
S ' Page 38 | .. ' e = Page 40
1 a. _ Yes. Yes. o C . 1 - decpiend,ox the shallow endz Sl gLt oo
P é. - Ras i;Ieto‘Aréa.n's{ noﬁi_ier prfesant ‘at that visit? 2 A- I didn’t see any.
3 A. She probably was ak work. 3 Q. Okay, Whose picture is this that -~ thef you've
4°Q. Did you take Jordan to any of his appo1ntmenta with 4 X looked a!: befors?
5 Teresa, the tharabist? .f T ) 5 ~h{- ~ My attomey
6 B AIL of then . . Ce £°9- Do you know how he acquited-Ehat picturer . . ’
7 Q. Did yé!.; take J‘o:::da.n to the rest of the BNT Vigite? . 7 R X have no idea. )
8- B. - Yes, . ot P ) g- ¥.. Is thexe anything else you think I nhould know s e
9 Q. And you took Yordan to the neurotherap‘st? 9. a'boul: this ‘Situation An l:hu case’
- 10 A Yes. o o I R 10 A HMo.
] 11 Q. qkayf Hexe.you péylr'xg these bi_l'j.’s? 1 Q. How do you think Joxdan is doing these. dgy:?' : N
12 A }io.‘ o 12 A.  He's -- he s doing’ well,
ja3 e Who- was .paying thqsa.}ai).ls'?‘ . 13 Q. How a0 you think hxi health ial:o:mg these days?
14 A. Medicald and his wmother's job. Hex joh -- she had |14 A. He's doing well. ) . .
is - 1ngu;;"a.h'f:¢ on-hef §ob. 15 €. ’ How- do yéir think hi;s"ta_ttng;s_s _j:a doix'\g, l;fxes_i_e ~i‘:la,y’.s? ‘
16 Q- Have you had .-.ny converaations thh Alan Clack . He's do.mg‘well T gy
15 - after the day that he drovu ycu to the ho:pital? 17 "Q. How do you think his mood - arxd anxiety is doing
i8 A. No. E 1‘8 : ' these days? ' >
19 Q. Do you know who Claidia -Daén- is? ' o 19 A ’ _Lt's -- 1t's @ up and doun sxtuat;mn goge ?ags A
20 &- Yo. : o c : 20 o ha's cheerful Thenr there &te -days- when -he's mot. ‘
21 Q. Have ybu evér'met"éla'uai'a;nea'.xi? ) 21 9- Hf;w 0ld is hey ; . i
22 Al -Ho:_ 22 A__. i_-l_é's a3,
23 Q. Did dl;g'd_i,a Dean ever ‘communicate with yokx ‘to 23- Q. Gould it be usual ‘at thé .age of 13 gettj{hg ready
24 _i-m‘u‘.t'e Jordan over to A pool. paYty? 24 for a lot of changes go;.ng on in lee -and nociety
To5 AL No. o - ) '2_5 “to have moods thal: g0 Up -and dom?
803.749.8100  Southern Reporiing, Tuc, .u_'ww.so_utiitriireporﬁx'_ng.uet
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MOTION TO RECONSIDER

Allen Clack and Claudia Dean,

Defendants.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE SIXTH JUDICIAL CIRCUIT
COUNTY OF CHESTER )
)
Whitney Jackson individually and as ) -
Guardian ad Litem for Jordan B ,a )
* Minor under the age of eighteen (18) years, )
)
Plaintiffs, )
) NOTICE OF MOTION AND
V. )
)
)
)
)
) .

TO:  George V. Hanna, IV, ESQUIRE, ATTORNEY FOR DEFENDANT DEAN

| YOU WILL PLEASE TAKE NOTICE that Plaintiffs by and through their undersigned
counsel will‘iove before the Honorable John C Hayes Presiding Judge erth Jud1c1a1 Crrcurt
on the tenth-(10%) day: after servrce hereofior as soon as thereafter‘as counsel may be heard for an
Order settmg asrde ‘the Court’s ‘Order entered September 10, 2018 grantlng Defendant Dean s
Motlon for Summary Judgment: Plamtlffs recerved notice of the Court E order on September 10
2018. . , . ;
STANDARD OFREVIEW . .. . .

“In determining whether- any tnable issue of fact exrsts the evrdence and all mferences that

can reasonably be drawn therefrom must be Vrewed in the hght most favorable to the nonmovmg

party.” Sznglez‘on v. Sherer, 377 S.C. 185 659 S E.2d 196 (Ct App 2008) (crtmg Caz‘awba Indian
Tribe of South Carolina:v: State, 372 S C. 519 642 S. E 2d 751 (2007)) “The Judgment sought
shall be rendered forthwith if the pleadrngs deposrtrons answers to mterrogatorres and admissions
on file, together w1th the afﬁdav1ts 1f any, show that there is no genume 1ssue as to, any matenal
fact and that the moving party is entitled to a Judgment as'a matter of law.” South Carolina Rules
of szzZ Procedure, Rule 56(c). “Summary Judgment is not appropriate where further inquiry into
the facts of the case is desrrable to clarify the apphcatlon of the law. Szngleton V. Sherer 377S.C.
185, 659 S.E.2d 196 (Ct. App. 2008) (citing Gadson v. Hembree, 364 S.C 316, 613 S. E.2d 533
(2005) and Montgomery v. CSX Transp., ]rtc., 362tS.C. 529, 608 S.E.2d 440 (Ct. App. 2004))

“Even when there is no dispute as to evidentiary facts, but only as to the conclusions or inferences
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to be drawn from them, summary judgment should be denied.” Id. (citing Montgomery v. CSX
Transp., Inc., 362 S.C. 529, 608 S.E.2d 440 (Ct. App. 2004). “The party seeking suminary
judgment has the burden of clearly establishing the absence of a genuine issue of material fact.”
Singleton, 377 S.C. 185 (citing Bradley v. Doe, 374 S.C. 622, 649 S.E.2d 153 (Ct. App. 2007)).

“Summary judgment is a drastic remedy and should be cautiously invoked to ensure that a
litigant is not improperly deprived of a trial on disputed factual issues.” Singleton, 377 S.C. 185
(citing Helena Chem. Co. v. Allianz Underwriters Ins. Co., 357 S.C. 631, 594 S.E.2d 455 (2004);
Hawkins v. City of Greenville, 358 S.C. 280, 594 S.E.2d 557 (Ct. App. 2004)).

“[I]n cases applying the preponderance of the evidence burden of proof, the non-
moving party is only required to submit a mere scintilla of évidence in order to withstand a
motion for summary judgment.” Hancockv. Mid-South Managemeni Co., Inc., 673 S.E.2d 801,
381 S.C. 326 (2009) |

| LAW/ANAILYS‘IS |

. The Court in Hancock estabhshed that only a mere scm’ulla of evidence is requlred to get

! e

past sunnnafy Judgment Id. The c1V11 action in Hancock was a prennses 11ab111ty action in which
the plaintiff was injured When she trlpped and fell in a parking lot in dlsrepan Id. The dep051t10n
testimony of the plalntlff in Hancock was that the p1a1nt1ff had “trlpped on a rock or something to
that effect.” Id. The lower court granted summary Judgment ﬁndmg that the change in the
elevation of the parking lot caused Petitioner’s fall ‘that the change in elevation was ot a
dangerous condition, and that even it was a dangerous cond1t10n Respondent had no duty to warn
since the elevation change was an open and obvious condltlon » Jd. The Court of Appeals affirmed
the lower court Id In add1t10n to concludmg that a mere scmtﬂla of evidence is all that is need
to survive summary Judgment the Supreme Court reversed the Court of Appeals finding
“Respondent knew or should have known that a dangerous condmon existed” and that
“Respondent should have anticipated the harm” /d. '
The following is an excerpt from the deposition of Jordan B : the minor Plaintiff:

Q:  Has anybody ever told you were in the deep end? |

A Yes. - .

Q:  Who?

A Darby.

57
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QR

A

Who’s Darby?
Coach Alan’s son.
When did he say that?

Whenever I was at the hospital.

(Depo. Jordan B: ¢ 57:25 — 58:7 (December 19, 2017); see Exhibit 1)

Claudia Dean is the owner of the property where the incident that makes the basis of this

lawsuit took place. The following are excerpts from her deposition:

Q:.

A

. S0 you had had what, a week, two weeks notice that they

were going to have this pool party at your house?

Yes. ‘ v

What insttuetiton did you give Stephanie Debbs aboht havihg
this pool party? |
The same as I give every time We’ve had one; make sure

;that there are plenty of people watchmg the kids.

(Depo Claudla Dean ll 21— 12 4 (December 19 2017) (emphas1s added) see Exh1b1t 2)

Q-

g l1ke there is a place on thlS pool from some kmd of rope or

2

>

‘ That .S correct. But you can also tell because 1t sa lazy L

And I have some p1ctures here that I was lookmg at It IOoks ‘4 o

‘ somethmg to put across d1v1d1ng the shallow from the deep

iR

Is that correct” e

And the way the L’s shaped is shallow to the deep B
What I’'m saying is that at the pool there 1sa place to separate

~ the shallow portion fro‘m the deep portion; is that correct?'

Yes.

There wasn’t ope on the day of thls a001dent was there?

' No, there was not

All right. There’s no marking of any kind along the side of
the pool showing the dept of the pool is it?
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A No, there’s not. Like I said, it’s a lazy L, and it divides

shallow, and then it slopes off into deep.

(Depo. Claudia Dean 12:17 - 13:3; 13:12 — 13:20 (December 19, 2017) (emphasis added);,

see Exhibit 2).

It is clear from the emphasized deposition testimony above that Defendant Dean clearly
anticipated the harm that could have come to any child and did come to the minor Plaintiff
swimming in Defendant Dean’s pool.

Additionally, “a property owner may owe a-heightened duty to children beyond that owed
to adult licensees or trespassers where a dangerous instrumentality is involved.” Dennis by Evans
v Timmons, 313 S.€. 338, 340, 437 S.E.2d 138, 140 (Ct. App. 1993) (citing Lynch v. Motel
Enterprises, Inc.,248 S.C. 490,494, 151 S.E.2d'435, 436:(1966). An occupier “must take into
account childish impulses and propensities in keep the premises reasonably safe.” Hughesv.
Children’s Clinic, P.4., 269 S.C: 389,.237:5.E:2d 753.(1977) (emphasis added).

“The owners and occupiers of real property :are held by the law.in seme respects to a

~ different standard of liability'i m cases-of injuries to-children, coming upon.their premises, from

that under which they ‘Stand wrth respect to.adult. persons i Franks V. Souz‘hern Cotton Oil Co., 79

S.C. 10, 58 S.E. 960 (1907) (quotlng Thompson on Neg § 1024) “[O]ne who artificially brmgs
or creates upon his own prermses any dangerous thmg whrch from its nature ‘has a tendency to
attract the childish instincts.of childrén:to play with-it'is bom¢ as amere matter of social duty,
to take such reasonable precautrons as' the crrcumstances adrmt of, to the end theyimay be protected
from injury whrle SO playmg w1th 1t or oormng in 1ts Vrclmty ” Id. (emphasrs added)
The pool was an artificial creation onithe property of Defendant Dean Plaintiffs argue that
a pool, “attracts the childish 1nst1ncts of chﬂdren” 'and therefore, Defendant Dean should be
required to take, reasonable precautlons to protect chrldren sw1rnmrng in her pool. The pool being
a-dangerous mstrumentahty
_ . Defendant Dean testified that her pool had hooks to suspend a rope to dehneate the shallow
end, from the deep end. She testrﬁed that there Was 110 T0pe 1n the pool on the day that the minor
plaintiff was injured. The minor Plarntrff testlﬁed that Defendant Clack’s son told h1m that he was
‘injured in the deep end of the pool Defendant Dean should have taken the precautlon to suspend

_such a rope to signal to the children that they were enterrng the deep end of the pool
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“IA] landowner owes a licensee a duty to use reasonable care to discover the licensee, to

conduct activities on the land so as not to harm the licensee, and to warn the licensee of any

. concealed dangerous conditions or activities.” Singleton, 377 S.C. 185 (quoting Landry v. Hilton

Head Plantation Prop. Owners Ass’n, 317 S.C. 200, 203, 452 S.E.2d 619, 621 (Ct. App. 1994)).
Defendant Dean had a duty te conduct activities on her land “so as not to harm the licensee.” Id.
Defendant Dean allowed a pool party with approximately ten children swimming to be had on her
property while she was not there. There were fewer adults at the party then there were children

and-a pool‘which did‘hot safely delineateé the:shallow end from the-deep end. Plaintiffs argue that

‘thére is evidende that Defeéridant Dean conducted an activity on her land that was likely to and did

‘cause harim' "toithe’ ‘minor Plaintiff: There is at minimum a mere scintilla of evidence to that effect

thouph Plaintiffs argue they far surpass the level of a mere scintilla. .

“[An] ownér or occupiet: of land may be liable for injuries. to children of tender years,
whether licensees or‘trespassers, in éither of two situations.” Lynch v: Motel Enterprises, Inc., 248
S.C. 4901493151 S.E.2d 435 (1966):(emphasis added). ,

: THe’ second situgtion which s most.applicable here was stated by the.Court in Lynch

'[t]hat-although the:dangerousi thing may not,be what is.termed,an .. . ..
.71 ‘attractive nuisance’;..where it so left exposed that they are hkely» »
. to come in contact wrth it, and where their cornmg in contact with
it 1s obv1ously dangerous to ‘thém, thé pérson’ so exposing the
* ‘daingerois thing should reasonably anticipate the:i injury: -thatis .. .
. -ilikely i to; happen . to.them, from its being so, exposed and is
-, pound to taKe reasonable pains to guard it, so as to prevent o
' mjury to them. Id. (quotmg Everett . thz‘e 2458.C. 331, 140"
~SE. 2d 582 (1965)) (emphaszs added)” IR :

In Lynch a seven—year old had drowned in a motel pool to which he had previously been
granted access. The Court allowed both an attractive nuisance theory to’ go to ‘the j jury as well as

a neghgenoe theory as presented in the second situation listed above. Id. The Court stated that

issues were ralsed “as to Whether the defendant’s agents and servants ‘exercised reasonable care

, under the c1rcumstances or whether they were gullty of negh gence or willfulness” and allowed a

In the 1nstant case, Defendant Dean by allomng the children to come swim at her pool,
exposed her pool to Plaintiff B- " a minor; and, therefore, she was bound to take reasonable

steps to prevent injury to him. The question of whether Defendant Dean exercised reasonable care

5 .
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in protecting Plaintiff B - from injury is a question for the jury. Plaintiffs have established a
mere scintilla of evidence that Defendant Dean did not exercise reasonable care under the
circumstances or take reasonable steps to avoid the injury that the minor Plaintiff incurred.
| Defendant Dean had a heightened duty knowing that children would be swimming on her
property; she did not take reasonable steps to prevent injuries to the minors she knew would be
swimming; and, as evidenced by her deposition testimony, the harm was foreseeable to her.
Conclusion

The instant case is one based in negligence; and, therefore, the burden of proof placed on
the Plaintiffs is a “preponderance of the evidence.” According to the Court in Hancock Plaintiffs
need-only show a mere scintilla of evidence that there is a genuine issue existing for trial to survrve
a IIlOthIl for summary judgment. o

Plaintiff B in his deposition testified that Defendant Clack’s son stated that Jordan
drowned in the deep end of the pool. The Court in Singlefon, held that ° ‘[s]Jummary judgment is
not appropriate where further inquiry into the facts of the case is desirable to clarify the application

of the law.” Singleton, 377 S.C. 185. This-Court in its order granting summary judgment to

Defendant Dean, made the finding that the incident that makes the basis of this lawsuit happened

in the shallow end of Defendant Dean S pool Clearly, the testimony of Defendant Clack’s son
Darby 13 needed to “further 1nqu1re into what part of the pool Plaintiff B« drowned; and,
therefore surnmary Judgment is not appropriate according to Singleton. Additionally, this court
should remove its ﬁndlng that the drowmng occurred in the shallow end as that is an issue for a
jury to determme ’ )

The cases stated above mdlcate that there is a heightened duty to children licensees.
Defendant Dean knew that children would be swimming at her house. Defendant Dean anticipated
that harm could come to children swimmihg in her pool as evidenced by her asking Ms. Dobbs if
she would have plenty of adults to supervise the children. Defendant Dean testified that her pool
had hooks for a rope to delineate the shallow end from the deep end and that she did not have such
a rope for her pool. From these facts, a jury could reasonably cenclude that Defendant Dean did
not meet her heightened duty and did not take reasonable steps to prevent the injury to Plaintiff
B . If a jury can come to more than one conclusion or inference on these facts as to the duty
Defendant Dean had and whether she met that duty then summary judgment should not be granted.
Singleton, 377 S.C. 185
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Viewing the evidence in a light most favorable to the Plaintiffs, Plaintiffs have provided
this court more than a mere scintilla of evidence that could lead a reasonable jury'to concludeithat
Plaintiff B. drowned in the deep end of the pool; that Defendant Déan had a heightened duty
of care which she did not meet; that the injury to Plaintiff B- = . was foreseeable; that Defendant
Dean was negligent; and, that Defendant Dean’s negligence was a proximate cause of Plaintiff
Bowser’s injuries. Therefore, summary judgment is not proper. To hold otherwise, would deprive

Plaintiffs of a trial on disputed facts. Singletori;377 S.C. 185.

Wherefore, based upon Rule 59(¢) SCRCP, Plaintiff respectfully moves this Couirt to
recorsider its Opinion and Order in these regards and to iodify the Ordét to deny Defendant

Dean’s Motion for Summary Judgment.

o o iig Paige B, Geotge e
© i . BaigeB. George (SC Bar#75124)
Barry B. George (SC Bar # 2417)

S e i et Eawlioffice of Barty BiGeorge

ps eyl o et b e g Attorney(s) for the Plaintiffs
T o , , ' 1419 Bull Stréet

AR ST e i Goltiibid, Sttt Catoling 29201 -

(803) 400-1219 . ’
, lawyer@pa1gebgeorge com ’
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Jordan B Page 57
Jackson v. Clack, et al, 12/19/2017
i Q. -- and then all the guys say, "Let's get back in"?
2 A. Yes.
3 0. And nothing unusual with that?
4 A, No.
5 Q. pid you jump in or walk down the stairs?
6 A. I jumped in on the shallow end.
7 Q. You keep using the word shallow end.
8 A. Yes.
9 Q. Wwhy -- why do you keep using that definition?
10 A. Because, sir, it was the shallow end. I jumped
11 dnto -~
g’1:2 Qv - Right. ~But you don't know.which end you.got hurt
:13 1n, do you? , a | \ o
§l4 A. No.
15 Q. Okay. If I told you everybody else is, going to-say
16 you got hurt in the shallow end, are you,going to
17 dispute. that? - |
18 MR . GEORGE: - Object to the form of that.
19 question. We haven't had any testimony of
;20 that .
21 MR. BELL: I understand.
22 Q ‘Answer the que‘stioﬁ. - This is a deposition. Do you
123 understand?
24 A, Yes.
g25 Q. Has anybody ever told you you were in the deep end?
8;3.749.8100 Southera Reporting, Inc. www.southm~n1—e’pnriihg.n‘ét
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Poge 58

Jordan B
121972917

Jackson v, Clack, ef al,

1 A, Yes.

2 Q. Who?

3 A. ‘Darby.

4 Q. Who's Darby?

5 A. Coach Alan's son.

6§ Q. When did he say that?

| 7 A. Whenever I was at the hospital;

| 8 Q. Okay. Well, you have no recollection as to what

. 9 happened?

- ¥31SIHD - Nd 0E:¥ 81 dos 8102 - A A'I'NQIIN:?OH_LOE!'IE

th Aa. No, sir.

511 Q. Did you ever do any hand stands with your head

12 : under watér»aﬁd?ydurffeetﬁup in’ the: air while you

HE

A3 were there -- -
14 A, T don't recall.
15 ¥ Q. - before you lost. memory?; - ¢ : S

16 A.. I don't recall.

Zre0021 d098L02#dSVD ‘.‘S_,)d'_;]._'!d NOWWQOD

17 Q. Did you ever put your face under water: while you
'ilB were theére before you lost tlfi”é*'-’ﬁié’fﬂ"ofji?

'i9 Af Yesg, sir.

20 Q. And what caused you to put your face under water?
gél A. Just playing around. -

;22 Q. What type .of playing would you do to-put.your face
j23 under watexr?

24 A, Dead man's float.

25 Q. ' ‘Dead man's float. Describe that for me. What do e

803.749.8100 = ' Southern Reporting, Inc. www.southernreporting.net
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Claudia Dean " Page 11
Jackson v, Clack, etal. .-~ ) 12/19/2017
1 A. I had left for the beach. I had a dog that I'd had
2 for 13 years. And we were supposed to go to the
3 beach the day before. I didn't go because Shé went
4 into remal failure. They told me I could bring her
5 home and let her spend the night. And I took her
6 back the next day and they put her to sleep and we
7 left for the beach. | .
8 0. ou on May e 24th, - 20142,
9 BA. |
;10 Q. You were at what beach?’
11 A. Surfside -- I mean Garden City at Dunes Two.
112 Q. So you were at the beach also on that’day? '

3 A,

. i
- SRS [ RSN RNITS R R T S i

':_.iI_.waS a P LA P

i4 0. Okay. When did you first’ find out about this .’
15 | incidert that had happened’ &t your home'{é.;

16 A. Stephanie’ n&d calied myi phoné that day, buthas
17 distraught over my dog and T didn't answer any’

:fs télephotie calls.” And I found out the next day.

19 Q. So you didn't kndw about it uatil the 25th?‘5-

20 A. corredt. o

éi Q. So you had had what, a week, two weeks ‘notice that
22 they were going to have this pool party at’ “yyfour

23 hHouse? =

2‘4 A. Yes.

25 Q. What inStruction did ybti give Stephanie Dobbs about
803749{;1“{;()” Southiern Reporting, Inc, ‘ w \V\v.south;;;;;(;fﬁng.net
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Claudia Dean Page 12
Jacksan v, Clack, et al. 12/19/2017
1 having' this pool party?
2 A% The same as I give every time we've had one; make
© 3 : sure th:a_?t h re are plenty of people watching the
-4 ¥ kids.
5 Q. And what --
: 6 A, . And we've had ,Ra}rt;.‘es since 1980-something.
'7 Q. This pc_:ol that you have, how long is it, ma'am?
8 A. It's. 40 . N
9 0. And how many gallons of water does it hold?
‘.10 A. I can't teli you that.
;il Q. This is a chlorine pool?
‘12 AI’ Ye?c"‘»!'§~a;:i7t lS
13 0. At the ‘diving board what is t:he depth there?
‘14 A, Eight and a half feet.
35 Q. 'Aﬁdfat_the”§h§1%gﬁnpart what is the depth there?
Y%G A, ;I_b§1%§_§ %g~s three -- three and a, -half feet. s
é? Qﬁ?\ And I have some plctures here that I was 1ook11g
' 318 0‘\4 at. It looks like there is a place on this pool
i9 \;for some kind of rope or somethlng to put across
20 jk‘zilvmdlng the shallow from the deep. Is that
21 f}j correct?
2? "A.i§w?hat‘s correct. But you can also tell because it's
23 a lazy L. And the way the L's shaped ig shallow to
24 the deep.
125 Q. Whgt I'm sa_yiﬁg is that at the pool :tf,here is a
303.749.§i00" Southern Reporting, Inc. www.southernreporting.net
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Claudia Dean Page 13
Jackson v. Clack, et al. 12/19/2017
1 place to separate the shallow portion from the deep
2 portion; is that correct?

3 A. Yes.

4 ©. And is this -- it's a rope that you do this and it
5 '~ has floats on it; is that correct? »é

6 A. That is correct. But it also is a lazy L, and it

7 is significant that this part is shallow; the other

8 part is deep. Or it slopes.

9 Q. Was there -- when is the last time you had a rope
10 in the_pgpi,dividinglthe shallow from the deep? |

11 Al Probably several years{

- fE2 Q. There wasn't one on the day of £his incident, was

N

13 there?

14 A, ﬁé; there was not.

‘15 Q.‘ AT rlght There’s no marklng of any kind along

16, . i the glde of the pool show1ng the depth of the poél_'
17 Cis it?

18 ANo there's mot. Like T said, it's a lazy L, and = H
19 | | if.divides shalléw, and then it sldées of £ iﬁtob S
20~ deep.

21 Q. Yeah. And were you ever given the namé of the

22 younéuman ﬁhat.had the incident at your:poolé

o L B : e P

23 A. Yes, I was.

24 Q. And when were you given that, ma'am?

25 A. The next day whenever I talked to Stephanie.

803.749.8100 _ Southern Reporting, Inc. www.southernreporting.net
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Allen Clack and Claudia Dean,

Defendants.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: ) FOR THE SIXTH JUDICIAL CIRCUIT

COUNTY OF CHESTER )
)
Whitney Jackson individually and as )
Guardian ad Litem for Jordan B ,a )
Minor under the age of eighteen (18) years, )
)
Plaintiffs, )

' ) NOTICE OF MOTION AND
A )y ~-MOTION TO RECONSIDER

)
)
)
)

TO: George V. Hanna IV ESQUK ATTORNEY FOR DEFENDANT DEAN

YOU WILL PLEASE TAKE NOTICE that Plaintiffs by and through their underSIgned

EOunsel will move before the Honorable John C. Hayes, Presiding:Judge,-Sixth:Judicial Clrcurt ;

on the tenth (lOth) day after serv1ce hereof or.as soon as thereafter as counsel may be heard for an
Order setting aside -the Court’s Order entered September 27 2018 grantmg Defendant Dean’s;.
Mot1on for Summary Judgment. Plaintiffs received notice of the Court’ s ordeéton September 27
2918. | ‘
i STANDARD OF REVIEW

o

,, “Summary Judgment is appropr1ate only when it is perfectly clear that no genume issue of
materlal fact 1s mvolved and’ further mqulry into the facts is not désirable to clarify the
appl1cat10n of the law.” Duckv. Wallace Associates, Inc.,313 S.C. 448, 451 438 S.E.2d 269, 270
(Ct App.. 1993)(emphas1s added) (citing Hook v. Rothstezn 275 S.C. 187 268 S E 2d 288 (1980))

Under Rule 56(0) of the South Carohna Rules of Civil Procedure (“SCRCP”) the Court should

glve every beneﬁt of the doubt to the non-moving party. Wattérs v. Terminix Service, Inc., 376

S:C. 658 S.E.2d 110 (Ct. App. 2008). “Summary judgment is a drastic remedy and must not-be

granted until the opposing party has had a full and fair opportunity to complete discovery.”
Dawkins v. Fields, 354 S.C. 58, 580 S.E. 2d 433 (2003) (citing Baughman v. American Tel. and

Tel. Co., 306 S.C. 101, 410 S.E.2d 537 (1990) “[T]he non-moving party must demonstrate the

likelihood that further discovery will uncover additional relevant evidence. . .” Id.
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“A court considering summary judgment neither makes factual determinations nor
considers the vrﬁerits of competing testimony. . .” Clary v. Borrell, 398 S.C. 287,727 SE.2d 773
(Ct. App. 2012). “In determining whether any triable issue of fact exists, the evidence and all
inferences that can reasonably be drawn therefrom must be viewed in the light most favorable to
the nonmoving party.” Singleton v. Sherer, 377 S.C. 185, 659 S.E.2d 196 (Ct: App. 2008) (citing
Catawba Indian Tribe of South Carolina v. State, 372 S.C. 519, 642 S.E.2d 751 (2007)) (emphasis
added). “The judgment sought shall be rendered forthwith if the pleadings, depositions, answers
to iﬁtenogatories, and ‘adrnissions on file, together with the affidavits, if any, show that there is no

' genuine issue as to-any miaterial fact and that the moving party is entitled to a judgment as a matter

of law.” South Carolina Rules of Civil Procedure, Rule 56(c). -“Summary. judgment is not
“appropriate where further inquiry into the facts of the case is desirable to clarify the application of
the law.” Singlefon v. Sherer, 377 S.C. 185, 659 S.E.2d 196 (Ct. App. 2008) (citing,Gadson v.
Hembree, 364 S.C 316, 613 S.E. 2d 533 (2005) and Montgomery v. CSX Transp.,Inc., 362 S.C.
529, 608 S.E.2d 440 (Ct. App. 2004)) “Even when there is no.dispute as to-evidentiary facts, but
only as to the condlusions or mferences to-be drawn. from them, summary Judgment should
be denied.” Id (citing Montgomery v. CSXTransp., “Inc.,362 8.C. 529 608 S.E.2d 440 (Ct App
2004) (emphasis added). “The party seeking summary Judgment has the burden of clearly
establishing the ‘dbsence of d"genuine issue of material fact.” - Singlefon, 377 S.C. 185 (citing
Bradley v. Doe, 374 S.C. 622, 649 S.E.2d 153 (Ct. App. 2007)). :

“Sumrhary judgient is a- drastic remedy and should:be cautiously invoked to ensure that a
litigant is not 1mprope'r1}7'depr1ved of a trial-on disputedfactual issues.” Singleton, 377 S.C. 185

’Ttditiﬁ‘g Helona Chem. Co: . Allianz Uviderwriters Ins. Co., 357 S.C:631, 594 S.E.2d 455 (2004);
Hawkins v. City of Greenville, 358 S.C. 280, 594 S.E.2d 557 (Ct. App. 2004)).

“[n cases ﬁpplyiﬁg the preponderance of the evidence burden of proof, the non-
moving party is only réquired to subrnit a mere scintilla of evidence in order to withstand a
motion for summary judgment.” Hancock v: Mid-South Management Co., Inc., 673 S.E2d 801,
381 S.C. 326 (2009)

' LAW/ANALYSIS

I. Anticipation of Harm/ Dangerous ‘Condition
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The Court in Hancock established that only a mere scintilla of evidence is required to get

‘past summary judgment. /d. The civil action in Hancock was a premises liability action in which

the plaintiff was injured when she tripped and fell in a parking lot in disrepair. Id. The deposition
testimony of the plaintiff in Hancock was that the plaintiff had “tripped on a rock or something to
that effect.” Id. The lower court granted summary judgment “finding that the change in the
elevation of the parking lot caused Petitioner’s fall, that the change in elevation was not a
dangerous condition, and that even it was a dangerous condition, Respondent had no duty to warn

since theé elevation changé was an open and obvious condition.” d. The Court of Appeals affirmed

‘thé lower court.- Id. In addition to concluding that a mere scintilla of evidence is all that is need

to survive surmmmary judgment, -the Supreme- Court reversed the Court of Appeals finding
“Respondent knew or should have known that a dangerous  condition . existed” apd that
“Respondent should -have anticipated the harm”-1d. (emphasis added)

Claudia Dean is the owner of the property where the incident that makes the basis of this

‘lawsuit tosk-place. The-following are excerpts.from her deposition: e,

e 'Q:  Soyouchad had:what; a week; two weeks notice:that they

~ +'were going fo‘:havesthls;p‘o_olip“artyv at your house?

CeAs T Yes. o ORI

ST Q: Whiat instriiction did you give Stephanie Dobbs about having
this pool party?" ...
CA: The:same:as I give every time we’ve-had one; make sure .

. that there are plenty of people watching the kids.., ..
(Depo. Claudia Dean 11:21 - 12:4 (December 19,,2017) (emphasis added); see Exhibit 2)

‘Q: * And I'have some pictures:here*thét I waslookingat. Itlooks .
like there is a place on this-pool.from some kmd of rope or
something to put across dividing the shallow from the.deep.
Is that correct?

A That’s correct. But you;ga_'nwal‘so;‘tell because it’s a lazy L.
And the way the L’s shaped is shallow to the deep.

Q: What I’'m saying is.that at the pool there is a place to separate

the shallow portion from the deep portion; is that correct?
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A: . Yes.

There wasn’t one on the day of this accident, was there?

> R

No, there was not. _
Q: - Allright. There’sno marking of any kind along the side of
the pool showing the dept of the pool is it? ”
A No, there’s.not. -Like I said, it’s a lazy L, and it divides
shallow, and then it‘slopes off into deep. .

(Depo. Claudia Dean 12:17 — 13:3; 13:12 — 13:20 (December 19, 2017) (emphasis added);
see Exhibit 2).

It is clear from:the emphasized .deposition testimony. above that Defendant Dean clearly
anticipated the harm that could have come to any child ‘and did come to the minor Plaintiff
swimming in Defendant Dean’s pool.

- Additionally, “aproperty owner may owe:a heightened duty. to children beyond that owed
to adult licensees or trespassersswhere a: dangerous instrumentality:is involved.” Dennis by Evans
v, Timmons, 313 S.C. 338, 340,437 S:E:2d 138, 140': (Ct ‘App: .1993) «(citing : Lynch . Motel
Enterprises, Inc., 248 $.C:.490;494, 151 SIE:2d 435, 436+(1 966)..- An.occupier-“must take into
account childish-impulses and: propensities in keep: the premises:reasonably safe.”. Hughes v.
Children’s Clinic, P.A., 269 S.C. 389, 237 S:E.2d 753 (1977)-(emphasisadded). -

“The: owners-and occupiers. of teal property are held:by the:law:in some respects to a
different standard of liability in cases of injuries:to. children,: coniing'upon their premises, from
that under which they stand with respect to adult persons > Franks 3 Southern Cotton Oil Co., 79
S.C. 10, 58 SE. 960 (1907) (quotlng Thompson on Neg § 1024) “[O]ne who artificially brings
or creates upon his. own. premrses .any’ dangerous thlng Wthh from its nature-has a tendency to
to take such reasonable precautrons as the mrcumstances adm1t of to the end they may be protected
from injury while so playing with it, or coming in.its Vlc1n1ty.” Id.(emphasrs added)

The pool was an artrﬁcral creatron on the property of Defendant Dean. Plaintiffs argue that
a pool “attracts the childish 1nst1ncts of chrldren and therefore Defendant Dean should be
requlred to take reasonable precautlons to protect chrldren swrmmmg in her pool The pool belng

a dangerous 1nstrurnentahty. v

ZrE00CLdO9L02#ISYO - SYITd NOWIWOD - ¥31S3AHD - INd #Li €0 3190 810¢ - A3TId ATTVOINOY LD

71



Defendant Dean testified that her pool had hooks to suspend a rope to delineate the shallow
end from-the deep end. -She testified that there was no rope in the pool on the day that the minor
plaintiff was injured. ‘The miner Plaintiff testified that Defendant Clack’s son told him that he was
injured in the deep end of the pool. Defendant Dean should have taken the precaution to suspend
such a rope to signal to the children that they were entering the deep end-of the pool.

“[A] landowner owes a licensee a duty to use reasonable care.to discover the licensee, to
conduct activitiesion the land so.as:not to karm the licensee, and to warn the licensee of any
concealed dangerous conditions or activities.” . Singleton, 377 S.C. 185-(quoting Landry v. Hilton
Head Plantation:Prop. Owners Assin,317'S.C. 200, 203, 452 S.E.2d 619, 621 (Ct. App. 1994)).

Defendant Dean had a duty to conduct activities on her land “so as not to harm the licensee.” Id.

prope-rty while she was not'there. -There were fewer adults at the party then there were children
and a pool which did not safely delineate the shallow end from the deep end. Plaintiffs argue that
there is‘evidence that Defendant Dean conducted.an activity on her land that was likely to and did
.causeé harm:to the minorRlaintiff!. There is at minimum.a mere scintilla-of evidence to that effect

:though £P1ai»ntiffsjz argue they far'surpass the level of ia' mere scintilla. s

¢ X[ An]-owner; orsocetpier;of land- may:be:liable for. injuries to children of tender. yeats,”

~whether licenSees: Ot trespassersimieither of twoi situations.” . Lynch v. Motel Enterprises, Inc:; 248
S.C. 490, 493, 151.StE.2d 435 (1966) (emphasis added).
~ The second situation which is‘most applicable here was.stated by the Court in ‘Lynch:

st e [tlhat althoughithes dangerous: thingimay not-be what isitermed an /. -
' ‘attractive nuisance’.. where it so left exposed that-they are hkely
‘ :to come in contact Wilth 1t and where the1r commg in contact W1th 3
it-ist obv1ously dangerous to- thern,” the person $o° exposmg “the
£ot - dangerous:thing should-reasonably.anticipate the injury that is
likely to-happen to.them, from. its being so exposed, and is
. bound to take reasonable pams to guard it, so as to prevent
* injury to them. Id. (quotmg Everett v. White, 245 8.C. 331, 140
“S.E.2d 582/(1965)) (emphasis added) ' e

In Lynch a seVen 'yee'r-old had drowned in a motel pool to which he had previously been
granted access. The Court allowed both ‘an attractive nuisance theory to go to the jury as well as
a neghgenoe theory as presented in the second situation listed above. Id. The Coutt stated that

issues were raised “as to whether the defendant’s agents and servants exercised reasonable care

5
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under the circumstances, or whether they were guilty of negligence or willfulness” and allowed a
negligence theory to proceed to the jury against the owner of the property. Id.

In the instant case, Defendant Dean, by allowing the children to come swim at her pool,
exposed her pool to Plaintiff B . ___, a minor; and, therefore, she was bound to take. reasonable
steps to prevent injury to him. The question of whether Defendant Dean exercised reasonable care
in protecting Plaintiff B - from injury is a question for the jury. Plaintiffs have established a
mere scintilla of evidence that Defendant Dean did not exercise reasonable care under the
circumstances or take reasonable steps to avoid the injury that the minor Plaintiff incurred.

Defendant Dean had'a heightened duty knowing that children would be sw-immirig on her
property; she did not take reasonable steps to prevent injuries to the minors she*knew would be

swimming; and, as evidenced by her deposition testimony, the harm was foreseeable to her.

I Modtion for Simmary Judegment Premature/Findings of Fact not to be thade by:the
Court e R A - - o

*The Court’§ fole whén the mitter of summary jidgment is before it is ot to-make factual
detsiminations but'rather to ‘déterminé if theré is no issué of material fact or inférences that'can be
radé thierefrom. Singléidon; 377 S:C185. A Cotirt considering summary judgrient neither riakes

fhotual detéfrinations nor ‘considers the merits of compéting testimony. . > Clary v. Borrell;398

$:C7287, 727 S E2d 773(Ct App 2012) “Stimmary'jiidgment is appropriate only when it-is
perfectly clear that no genuine issue of material fact is involved and further inquiry into the facts
is not desirable to clarify the application of the law.” Duck v. Wallace Associates, Inc., 313 S.C.
448, 451, 438 SE.2d 269, 270 (Ct. App. 1993)(emiphasis added) (citing Hook v. Rothstein, 275
$.C. 187, 268 S.E.2d 288 (1980)). | | '

‘“Summary judgment is a drastic remedy and mist not be granted until the opposing party
has had a full 4nd fair 6pportunity' fo’compléte discovery.” Dawkins v. Fields, 354 S:C. 58, 580
S.E. 2d 433 (2003) (citing Baughman v. American Tel. and Tel. Co.,;306S.C. 101, 410°S:E:2d"537
(1990). o

" “The following is an excetpt' fronrthe deposition of Jordan B - the'minor Plairitiff:
'Q:""  Has anybody evertold you were'in the deep end? " - ‘

A Yes.
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Who?
Darby.

- Who’s Darby?
Coach Alan’s son.

When did he say that?

RER =R

A: Whenever I was at the hospital.
- (Depo. Jordan B. :57:25 — 58:7 (December 19, 2017); see Exhibit 1)
In the instance case, it is clear from the deposition testimony above that ful;ther inquiry into
the facts is needed. Defendant Dean’s motion for summary judgment is premature. F urther

“inquiry into the facts” is needed by way of the deposition testimony from Darby Clack. Duck,

313 S.C. 448. Three witnesses in this matter have been deposed and approximatély fifteen -

witnesses have been-identified. Defendant Dean in her Answers to Interrogatories (Exhibit 3) did
not identify Darby Clack as a witness in this matter and the testimony expected to be received from

him has not been identified. The fact that Darby Clack has not been deposed shows that Plaintiffs

‘summary judgment s premature. - The assertion made by Darby Clack to Jordan B: .. . ishearsay

whieh- falls-within.an exception. It.is a prior statement made by a-witness who would be; subject

toscross examination at trial. -Therefore,,this Court can consider that statement in thjs‘rrgatter. Most
PR Sae RSP S v N TS S S . RN P o N N R P I P AT YN R P S Y

certainly the fact:that Darby Clack was a witness.in this matter is admissible and properly before

N E KN P vl EL L BE SN b e Py,
e el as e e e mep v e o - Coneldsion |

The instant case is one based in negligence; and, therefq;g,,"ghe‘ burden of proof placed on
the Plaintiffs is a “preponderance of the evidence.” Accordihg to the Court in Hancock, Plaintiffs
need:only:show.a mere scintilla of evidence that there is a genuine issue existing for tﬂigl to survive
a'motion for summary judgment. \ | | |

Plaintiff B ~in his deposition testified that Defendant Clack’s son st

ted that Jordan
drowned. in the deep end of the pool. -As pointed out above, that statement is a hearsay exception
and can be considered by this Court. The Court in Singleton, held that “[sJummary judgment is

not appropriate where further inquiry into the facts of the case is desirable to clarify the application
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of the law.” Singleton, 377 S.C. 185. This Court in its order granting summary judgment to
Defendant Dean, made the finding that the incident that makes the basis of this lawsuit happened
in the shallow end of Defendant Dean’s pool. Clearly, the testimony of Defendant Clack’s son
Darby is needed to “further inquire” into what part of the pool Plaintiff B. drowned; and,
therefore, summary judgment is not appropriate according to Singleton. Additionally, this court
should remove its finding that the drowning occurred in the shallow end as that is an issue for a
jury tb determine. As stated in Clary, “[a] court considering summary judgment neither makes
factual determinations nor considers the merits of competing testimony. . .” Clary v. Borrell, 398
5.C. 287,727.S.E.2d 773 (Ct. App. 2012), |
The cases stated above indicate that there is a heightened duty to children licensees.
Defendant Dear;knew that children would be swimming at her house. Defendant Dean anticipated
that harm could come to children swimming in her pool as evidenced by her asking Ms. Dobbs if
she would have plenty of adults to supervise the children. Defendant Dean testified that her pool
had hooks for a rope to delineate the shallow end from the deep end and that she did not have such
a rope for her pool. From these facts, a jury could reasonably conclude that Defendant Dean did
not mieet her heightened duty and did not take reasonable steps to prevent the injury to Plaintiff
ES/ If a jury can come to more than one conclusion or inference on these facts as to the duty
Defendant Dean had and whether she met that duty then summary judgment should not be granted.
Singleton, 377 S.C. 185
Plaintiffs first argue that this motion is premature. Second, Plaintiffs argue that viewing
the evidence in a light most favorable to the Plaintiffs, Plaintiffs have provided this court more
_than a mere scintilla of evidence that could lead a reasonable jury to conclude that Plaintiff B.
drowned in the deep end of the pool; that Defendaht Dean had a heightened duty of care which she
did not meet; that the injury to Plaintiff B - was foreseeable; that Defendant Dean was
negligent; and, that Defendant Dean’s negligence was a proximate cause of Plaintiff E ’s

injuries. Therefore, summary judgment is not proper. To hold otherwise, would deprive Plaintiffs

of a trial on disputed facts. Singleton, 377 S.C. 185.

Wherefore, based upon Rule 59(e) SCRCP, Plaintiff respectfully moves this Court to
reconsider its Opinion and Order in these regards and to modify the Order to deny Defendant

Dean’s Motion for Summary Judgment.
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~-sfPaige’ B -GGeorge”

Paige B. George (SC Bar # 75124)
Barry B. George (SC Bar #2417)

- Law Office of Barry B. George
- Attorney(s) for the Plaintiffs

1419 Bull Street

Columbia, South Carolina 29201
++,(803).400-1219

lawyer@paigeb george.co,fn
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Jordan B Page 57
Jackson v. Clack, et al. 12/19/2017
1 0. -- and then all the guys say, "Let's get back in"?
2 A, Yes.
3 Q. And nothing unusual with that?
4 A. No.
5 Q. Did you jump in or walk down the stairs?
6. A. I jumped in on the shallowz end.
7 Q. You keep using_ the wo:f:d shallow end.
. B A. Yes. | |
9 Q. Why -- why do you keep using that definition?
10 A, Because, gir, it was the shallow end. I jumped
i1 into --
iz Q. Right. Bujc you donk‘ktlyknow'_‘ which Ae{nd you got hurt
: ,1113 in, do you? o ; o
14 A. No.
15 Q. Okay. If I told yggr‘ue‘_vwer.ybgdy else 1s gqing to say
16 you got hurt in the shallow end, 1:;(u‘;e you _going to
17 dispute Ath_at?
18 MR. GEORGE: Object to the form of that
19 question. We haven't had any tes‘;imony of
20 that.
21 MR. BELL: I understand.
f2,2 Q. Answer the quest;on. This is a depo"si_ttio;‘l.ﬂ Do you
23 understand?
24 A Yes.
25 0. Has anybody ever told you you were 1n the deep end?
803.749.8100 wwi.southernreporting.net

Southern Reporting, Inc.
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12/19/2017

Page 58

Jordan B
Jackson v. ctaclk, ef al,
i A.
2 Q.
3 A,
4 Q.
5 A
6 Q.
7 A.
8 Q.
9
10 A.
11 Q.
12
14 A,
}iS ng,:
ﬁ? Q.
18
19 A,
20 Q.
21 - A,
22 Q.
23
é4 A.
125 Q.

Yes.

Who?

.Darby.

Who's Darby?

Coach Alan's son.

When did he say that?

Whenever i waé aL‘EEéfhbspital.

Okay. Well, you have no recollection as to what

happéned?

No, s=sir.

Did you ever do any hané stands with your head
undéfTWAEéf éndHYOur feétbap"in,thé air while you
were there -- |

I don't recall.

-- before you lost memory?

I don't recall.

Did you ever put your face under water while you
were there before you 168t this memory?

Yeé;'éif.

And what caused you to'put your face under waterxr?
Just playing around.

Whaf type bf playing would you do to put vyour face
under watexr?

Dead man's float.

Deadnman's4float; - Describe that for me. What do
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Claudia Dean Page 11
Jackson v. Clacls, et al. ra 12/19/2017
1 A I had &eft for the beach. I had a dog that I'd had

2 for 13 years. And we were supposed to go to the
3 beach the day before. I didn't go because shé went
%’ into remal failure. They told me I could bring her
5 home and let her spend the night. And I took her
6 back the next day and they put her to sleep and we
7 left for the beach. |
8 0. 1 on May' tH&“24th, - 20142,
o a.
10 Q You were at what beach?
11 A Suxrfside -- I mean Garden City at Duﬁes TwWo.
?2 Q So you were at the beach alsc on that day?:
13 A adgwas. o - “
ié Q Oka?. When did you first £ind out about: this
15 incident that had happened at your home?’
16 A Stéephanie “had ‘called my phone that dayy»Lutifdwggv“ “ig
‘i? distraught ever my dog and:I didn't:answer any:,
18 telephone calls. And I found out the,next day.. o
19 Q. So you didn't know about it until the 25th? ~ I
20 A. Correct. |
21 Q. So you had had'what, a week, two weeks notice:ﬁhat
éé they were going to have this pool party at your
23 house?
24 A, Yes. /
éé Q. What instruction did you give Stephanie Dobbs about
$03.749.8100 Southern Reporting, Inc. www.southernreporting.net
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Claudia Dean Page 12
Jackson v, Clack, et al. ) 12/19/2017
1 " having this pool party?
2 Af‘“ The same as I give every time we've had one; make

sure that there are plenty of people watching the

i4 W kids.
5 Q. And what --

%6 A, And we've had parties since 1980-something.’

%7 Q. This pool that you have, how long is it, ma’am?

8 A, It's 40.

-9 Q. _And how many gallons of water does it hold?

- d3LS3HD - d PL:v €0 120 8L0Z - A3 A"I']\#GLRXJOH_LOETH

10 A I can't tell you that. 3
- _ =
11 Q. This is-a chlorine pool? e %
o : =z
12 A. Yes,. it is: : -
- TR : -0
; ; {
i3 0. At the diving board what is the depth there? . . ‘\_,(9
& b O
;; i >
14 A. -Eight and a half feet. R o
b L ‘ V , : . 5
15 Q Afid at»the shallow part:what .is ‘the depth there? g
; O
1 PR . \ ) .. I o
16. A.- I 'believe it's three -- three and.a half feét. sl ~
| 5
w
i
[\

e e

n ' .
17 Q.f-';?i‘;uAnd T have some picturesghere that I was looking

l%s ‘§§¢atwmaitklbokswlike~there~is a-plaece -orn-<this- pool =
i9 - %%fdr some kind of: rope or something to put across:,

20 .gkﬁividing the shallow from the deep. Is that

: L

.él g correct?

Va

-

22 A.  That's correct. But you can also tell because it's

23 a lazy L. 2And the way the L's shaped is shallow to

24 the deep. .
’ g

25 0. What I'm saying is that at the pool there is-a

803.749.8100 - Southern Repoxrting, Inc. - www.southernreporting.net - -
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Claudia Dean Page 13
_Jackson v. Clack, et al, 12/19/2017
1 place to separate the shallow portion from the deep
2 portion; is that correct?
3 A. Yes.
4 Q. And is this -- it's a rope that you do this and i
5 has floats on it; is that correct? '{g
6 A. That is;, ‘correct. But it also is a lazy L, and it
7 is‘_signific;mt that this part is shallow, the other
8 part 1s deep. Or it slopes.
9 Q. . Was:there -- when is the last time you had a rope
10 in the pool dividing the shallow from thev deep?
11 * A. Probably vs,e\}e,réi years.
12 9., fhsre wden't one on the day of thia ircident; wis |
14: . A, .. No, there was not. | \
16
17 is it? e ’f@%
| 3 il
18 A. No, there's not. Like I said, it's a lazy L, and )
19 1t divides shallow, and then it slopes of f in.tqa |
20 -, deep.., ... ) ‘ ; I C b
21 Q. - Yeah. And were you ever given the name of the ot
22 young man that had the incident at your pool'> '
23 A. Yes, I was. N
24 Q. And when were you given that, ma'am?
25 A. The next day whenever I talked to Stephanie.
803.749.8100 Sout];ern Reporting, Inc. www.southernreporting.net
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STATE OF SOUTH CAROLINA )
)

COUNTY OF CHESTER )

. Whitney Jackson, Individually, and as

Guardian ad Litem for Jordan Bs sa
minor under the age of eighteen (18) years,

Plaintiff,
Lvs.
:Aﬂen' Clack and Claudia Dean,

: Defendants.

IN THE COURT OF COMMON PLEAS
SIXTH JUDICIAL CIRCUIT
C/ANUMBER: 16-CP-12-00342

DEFENDANT CLAUDIA DEAN’S
ANSWERS TO CO-DEFENDANT
~ ALLEN CLACK’S FIRST
INTERROGATORIES

0
i

TO: FRANCIS L. BELL, JR,, ESQUIRE, ATTORNEY FOR CO-DEFENDANT

ALLEN CLACK:

. Now comes counsel for the Defendant, Clandia Dean, answering Co-Defendant’s
First Set of Interrogatories, pursuant to Rule 33 of the South Carolina Rules of Civil -
Plocedure, reservmg and not wawmg the attomey—chent work product or any other

responsive to these Interrogatories, and- reserving all pertment objectzons untﬂ at trial or

any subsequent proceeding as follows:

1. Give the names and addresses of persons known to ‘the partie¥ or counsel
to be witnesses concerning the, facts of the case and indicate whether or not written or
1ecmded statements have‘besn taken frony the Witnessés and indicdté’ who ha§ possession

of such statements

§ z ‘v"‘

ANSWER
Jordan 0 Bf

Chester, SC2Y7v0
(N o Staterient)

J ordan B 'is the minor Plaintiff, He is expected to testify regardingthe facts of
the accident as weli as his claimed damages

Whltney Jackson

103 MLK Memorial Drive
Chester, SC 29706

(No Statement)

i
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Whitney Jackson is the adult Plaintiff and believed to be the minor Plaintiff’s mother.
She is expected to testify regarding any knowledge she has of the accident as well as
her claimed damages.

Dorothy Jackson

103 MLK Memorial Drive
Chester, SC 29706

- (No Statement)

Dorothy Jackson is believed to be the minor Plaintiff’s grandmother She is expected
{o testify regarding any knowledge she has of the accident at issue.

Allen Clack ) N

729 Great Falls Highway - v

Chester, SC 29706

(No Statement)

" Allen Clack is a Defendant. He is expected to testify as to any knowledge he has of the
accxdent at issue. <

Claudla Dean

998 Mallard Creek Drive - _ T S -
Chester, SC-29706 ' B
(No Statement) - - : ‘ o

Claudia Dean is a Defendant She is expected to testify as to any knowledge she has of
the accndent at issue. ,

Stephanie Bishop, (Dodds. Dean)
196, Twpo Creek Road
Blackstock SC 29014 ‘

- (No Statement)

FETR U6 SRR T ST 7 AL A
.

Stephanie Bishop is the mother of Defendant Dean’s grandson. She was the host of the

pool party held at Dean’s residence and is expected to testlfy regardmg her Knowlédge -

of the accident at issue. o

Dupree Clack

729 Great Falls Highway
Chester, SC 29706

(No Statement)

Dupree Clack is beheved to0 be Allen Clack’s wife and in attendance at the pool party
in question. She is expected to testify as to any knowledge she has of the accident at

issue.

ZYe002Ld0910Z#3SYD - SYI1d NOWWOD - ¥31S3HD - Wd ¥Liv €0 120 8102 - 3714 ATIVOINOYLOZ TS

83




84

ANSWER

Dwayne Hill
Address anknown

Dwayne Hill was in attendance at the pool party in question. He is expected' to testify
as to any knowledge he has of the accident at issue.

Brook Wayde
Address unknown

Brooke Wade was in.attendance, at the.pool party in questmn She is expected to
testify as to any knowledge. she has of the accldent ati 1ssue

The Defendant reserves the right to call as any witness listed by Plamtxffs or Co-

Defendant in their discovery responses.

-2, Set forth a list of photographs, plats, sketches, or ™ other “prépared
documents in possessmn of the party that relate to the claim or defense in the case. -

e, o

ANSWER

Nine (9) photos of the Defendant Dean’s property/pool taken on September 25 2017' |

a2

3. List the name and addresses of any expert witnesses. whom the party,
- proposes to use as a witness at the trial of this case.- - : P

. »-&- 54
o 48 re ditent ol

The Defendant has not retamed in expert at thls tlme but speclﬁcally reserves the rlght
to do so.

4. For each person known to the pames of counsel to be a w1tness
concerning the facts of the case, set forth either a summary sufficient to mform ‘the other
party of the important facts known to or observed by such witness, or prov1de a copy of
any Wutten or reccnded statemnents taken form such witnesses.

ANSWER .N_:M: _“ ,:“ '.j.i.'/”w : v '""*« o re - - . L

See Answer to interrogatory number 1.

(Signature Page Follows)
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October _(/_/, 2017

By:

/"’/‘

Geop/ge V. gaﬁna/ v |
1508 W/@sh’mgtoﬁ’ Street  \s

P.O-Box 12009

Columbia, South'\Carolina 29211

(803) 758-6000

ATTORNEYS FOR  THE DEFENDANT

CLAUDIA DEAN
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
‘ ) SIXTH JUDICIAL CIRCUIT
COUNTY OF CHESTER ) C/ANUMBER: 16-CP-12-00342

Whitney Jackson, Individually, and as
Guardian ad Litem for Jordan E o .a
minor under the age of eighteen (18) years,
Plaintiff,
s | | CERTIFICATE OF SERVICE
Allen Clack and Claudia Dean,

Defendants,

I, the undersigned employee of Howser, Newman & Besley, L.L.C., do hereby certify that I

have served the foregoing DEFENDANT CLAUDIA DEAN’S ANSWERS TO CO-

DEFENDANT ALLEN CLACK’S FIRST INTERROGATORIES in the above-
captioned case, by causing a copy of the same to be personally deposited in a United States
Postal Service mail box, postage prepaid, with the return address clearly visible, addressed
to the attorneys of record:gs indicated below: -

ATTORNEY FOR THE PLAINTIFF :
Barry George

Paige B. George

Attorneys for the Plaintiff

1419 Bull Street

Columbia, SC 29201

ATTORNEY FOR DEFENDANT ALLEN CLACK:
Francis L. Bell, Jz.

- FRANCIS BELL LAW FIRM, LLC

P.O. Box 867
Lancaster, SC 29721

e by

Diane Crutchfield

October % 2017
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From: Geov Hanna [mailto:ghanna@hnbléw.com]
Sent: Wednesday, September 19, 2018 4:17 PM
To: 'Hayes, John C. lII'; 'Charlene’

Cc: 'Francis Bell'

Subject: RE: Motion to reconsider

Judge Hayes:

[ have only just now had an opportunity to review the Plaintiff's motion and memorandum to reconsider. I
am not sure that it is appropriate to ralse this issue now or wait until a formal order has been filed and file a
formal motion to reconsider myself. Ifit is please let me know. However, I would simply note that the -
Plaintiff has relied on hearsay testimony to create the alleged question of fact as whether jJordan B

nearly drowned in the shallow or deep end of the pool. See the attached exhibit 2 which contains the excerpt
from Jordan B s deposition starting at line 25 on page 59 and running through page 58 through line 10.

: ;s anybody ever tglzduyou were in the dee'pyénd-?
A-Yes

Q- Who?

A-Darby? ‘

Q-Who's Darby?

A-Coach Alan’s Son.

Q-when did he say that?

A-whenever I was at the hospital.

This is ciearly hearsay and even more obviously so by the very next question and answer:

‘Q-Okay. Well, you have no recollection as to what happened?

A-No sir.
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As stated in the attached case, inadmissible hearsay is not admissible to refute a motion for summary
judgment. In summary, the only admissible evidence before the court was the testimony of Alan Clack that
the incident occurred in the shallow end which was provided as an exhibit to my motion.

Q-was he on the bottom of the pool?
A-He was on the shallow end at the bottom of the pool.

(deposition of Alan Clack p. 22, lines 4-6).

Unless there is'some addmonal basis for fmdmg that “scmtllla" of ev1dence EXIS’CS that [am mlssmg I would
request that the court reconsider its reconsideration and stick with the original order.

Geov

George V. Hanna, IV

HOWSER, NEWMAN & BESLEY, LLC
1508 Washington Street

Post Office Box 12009

Columbia, SC 29211

Local: (803) 758-6000

Toll Free: (866) 207-6209

Fax: {803) 758-4445
ghanna@hnblaw.com

THIS MESSAGE MAY BE PROTECTED BY THE ATT“RNE“’/CLHENT, ATTGRNEY WORK PRODUCT OR

OTHER PRIVILEGES. IF YOU RECEIVED THIS MESSAGE IMN ERROR, PLEAS E SE[\x}D A REPLY TG LET ME

KMOW, DELETE THE MESSAGE AND.DO NOT FORWARD THIS MESSAGE TO ANY OTHER PERSON OR
ENTITY. THANK YOU VERY MUCH FOR VOQUR COOPERATION. k



From: Geov Hanna

Sent: Wednesday, September 19, 2018 11:18 AM

To: Hayes, John C. Il <]Hayesj@sccourts.org>; 'Charlene’ <blair41@bellsguth.net>
Cc: 'Francis Bell' <FBell@fbell-law.com>

Subject: RE: Motion to reconsider

From: Hayes, john C. III <IHavesi@sccourts.og>

* Sent: Wednesday, September 19,2018 11:11 AM

RO X SUenu

To: blair@bellsouth.net S
Cc: Geov Hanna <ghanna@hnblaw.com>
Subject: RE: Motion to recensider

Mr. Hanna, my email to Mr. George came back. Would you forward this to him? JC

From Hayes ]ohnC e - Do
Serit:Wednesday, September 19, 2018 11 04AM e e e
To: 'blair@bellsouth:net* <blair@bellsouth.net>,- - : - -

Cc: 'ghanna@hnblaw.com! <2hanna@hnblaw com> :

Subject: Motion to reconsider . :

Gentlemen, looking at the submission by Mr. George | w111 reconsider and ask Barry to prepare an order
denying the motion for summary judgement: Looking &t the evidencein the light most favorable to Plaintiff; 1

find a scintilla of evidence present. JCH

~~n CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may ¢ contam
information that is confidential If you are not the intended recipient, do not read, copy, retain, or. dlssemmate
this message or any attachment. If you have received this message in error, please contact the sender ‘
immediately and delete all copies of the message and any attachments. -
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From: Hayes, John C. lll [mailto:JHayesj@sccourts.org]
Sent: Friday, September 21, 2018 1:36 PM

To: Geov Hanna; 'Charlene'

Cc: 'Francis Bell'

Subject: RE: Motion to reconsider

Barry, response? Let me know by next Tuesday. JCH B

From: Geov Hanna [mailto:ghanna@hnblaw.com]

Sent: Wednesday, September 19, 2018 4:17 PM. . - .
To: Hayes, John C. Ill <JHayesj@sccourts.org>; 'Charlene <bla|r41@bellsouth net>
Cc: 'Francis Bell' <FBell@fbell-law.com>

Subject: RE: Motion to reconsider

Judge Hayes:

| have only just now had an opportunity to review the Plaintiffs motion and
memorandiim to reconsider. | am not sure that it is appropriate to raise this issue .now
or-wait until'a formal order-has been filed and file a fermal'motion to reconsider myself...
if it is please let me know. However, | would simply note that the Plaintiff has rehed on
hearsay testimony to create the alleged question of fact as'whether Jordan B

nearly drowned in the shallow or deep end of the pool. See the attached exhrblt 2 which
contains the excerpt from Jordan B - ; deposition starting at line 25 on page 59 and
runmng through page 58 through Ime 10.

Q- Has anybody ever told you were in the deep end’? S

A —Yes . T

Q- Who? e

A-Darby? B

Q-Who's Darby? |

A-Coach Alan’s Son.

Q-when did he say that?

A-whenever | was at the hospital.

This is clearly hearsay and even more obviously so by the very next question and
answer:

Q-Okay. Well, you have no recollection as to what happened?
A-No sir.

As stated in the attached case, inadmissible hearsay is not admissible to refute a
motion for summary judgment. In summary, the only admissible evidence before the



court was the testimony of Alan Clack that the incident occurred in the shallow end
which was provided as an exhibit to my motion.

Q-was he on the bottom of the pool?
A-He was on the shallow end at the bottom of the pool.
(deposition of Alan Clack p. 22, lines 4-6).

Unless there is some additional basis for finding that “scintilla” of evidence exists that |
am missing | would request that the court reconsider its reconsideration and stick with
the original order.

Geov

George V. Hanna, 1V

HOWSER, NEWMAN & BESLEY, LLC
1508 Washington Street :
Post Office Box 12009

Columbia, SC 29211

Local: (803) 758-6000

Toll Free: (866)207-6209

Fax: (803) 758-4445
ghanna@hnblaw.com

HOWSER, NEWMAN
& BESLEY, LLC

THIS MESSAGE MAY BE PROTECTED BY THE ATTORNEY/CLIENT, ATTORNEY WORK PRODUCT
OR OTHER PRIVILEGES. IF YOU RECEIVED THIS MESSAGE IN ERROR, PLEASE SEND A REPLY
TO LET ME KNOW, DELETE THE MESSAGE AND DO NOT FORWARD THIS'MESSAGE TO ANY
OTHER PERSON OR ENTITY. THANK YOU VERY MUCH FOR YOUR COOPERATION.

From: Geov Hanna

Sent: Wednesday, September 19, 2018 11 18 AM

To: Hayes, John C. il <JHayesj@sccourts.org>; 'Charlene' <blair41@bellsouth.net>
Cc: 'Francis Bell' <FBell@fbell-law.com> ' ‘ :
Subject: RE: Motion to reconsider

From: Hayes, John C. il <JHayesj@sccourts.org>
Sent: Wednesday, September 19, 2018 11:11 AM
To: blair@bellsouth.net

Cec: Geov Hanna <ghanna@hnblaw.com>
Subject: RE: Motion to reconsider
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Mr. Hanna, my email to Mr. George came back. Would yeu forward this to him? JC

From Hayes John C III

Sent: Wednesday, September 19, 2018 11:04 AM
To: 'blair@bellsouth.net* <blair@bellsouth.net>

Cc: 'ghanna@hnblaw.com' <ghanna@hnblaw.com>
Subject: Motion to reconsider :

Gentlemen, looking at the submission by Mr. George | will reconsider and ask Barry to
prepare an order denying the motion for summary judgement. Looking at the evidence
in the light most favorable to Plaintiff, | find a scintilla of evidence present. JCH

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee
and may contain information that is confidential If you are not the intended rec;plent do
not read, copy, retain, or disseminate this message or any attachment. lf you, have
received this message in error, please contact the sender immediately and delete aH

copies of the message and any attachments.




Fw: Motion to reconsider
From: Paige George (lawyer@paigebgeorge.com)
To: ghanna@hnblaw.com; blair41@bellsouth.net; fbell@fbell-law.com; jhayesj@sccourts.org

Date: Monday, September 24, 2018, 01:08 PM EDT

Your Honor,

| noticed that Plaintiffs' proposed order was signed on Friday so | am not sure if you still
needed a response to Mr. Hanna's email. So out of an abundance of caution, | am

responding.

It is our position that there ,e}‘reigenuinerissuev's as to material facts and as to the
inferences that can be made.from the facts in this case such that granting Summary:
Judgment as to Defendant Dean would be inappropriate.

We believe we have surpassed the bar of a mere scintilla. There is direct testimony
from Defendant Dean from which a jury could make an inference from that she
anticipated harm to children swimming in her pool - Defendant Dean testified in her
deposition that she warned Ms. Dobbs to "make sure that there are plenty of people
watching the kids." g :

Additionally, the case law presented in our Motion to Reconsider'shows that the owrier
of real property has a heightened duty as to child licensees; and, that where there is a
dangerous instrumentality such as a pool, that the land owner has a duty to guard
against injury.

Defendant Déan also testified that she had two weeks notice’of the party; that her.pool
had hooks for a rope; and that she did not have a rope in her pool. From these
statements by Defendant Dean in her deposition, a jury could infer that she had a duty
that she breached. .

Sincerely,

Paige B. George
Law Office of Barry B. George

Paige B. George, Attorney at Law
Law Office of Barry B. George
1419 Bull Street

Columbia, South Carolina 29201

Phone: (803) 400-1219
Fax: (803) 779-9351
lawyer@paigebgeorge.com
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RE: Motion to reconsider

From: Hayes, John C. Il (JHayesj@sccourts.org)
To:  lawyer@paigebgeorge.com; ghanna@hnbiaw.com; foell@fbell-law.com; blair41@bellsouth.net

Date: Tuesday, September 25, 2018, 11:27 AM EDT

| can’t rely on what may or may not happen at trial. | will stick with my last email. JCH

From: Paige George [mailto:lawyer@paigebgeorge.com]

Sent: Tuesday,.September 25, 2018 10:03 AM

To::Geov-Hanna: <ghanna@hnblaw com>; Francis Bell <fbell@fbell “law.com>; Hayes John
c. i <JHayeSJ@sccour’ts org>: Charlene Sloan <b|a|r41@bellsouth net> o

i Subject: Fw: Motion to reconsider ' C

. . - f';“\!L

Your Honor, .., 5 , - - . .

i . : Tied T N [ o ; . . »
' If 1 could add-one last thing that | originally omitted from my last email. . . ' -

t N T ~

EERE

It is Plaintiffs’ position that Darby Clack's statement would be admissible as an exception to the hearsay”
fule:astitis'a prlor statement by:a witness who would:be subject to cross exan}matlon at tnal

RN TR R

Paige

"1 Paige B. George, Attorney at Law

Law Office of Barry B. George
1419 Bull Street
Columbia, South Carolina 29201

Phone: (803) 400-1219
Fax: (803) 779-9351
lawyer@paigebgeorge.com




From: Hayes, John C. Il [mailto: JHayesj@sccourts.org]

Sent: Tuesday, September 25, 2018 9:35 AM
To: Geov Hanna; 'Charlene’

Cc: 'Francis Bell'

Subject: RE: Motion to recon5|der

| do not think a motion to reconsider would be procedurally appropriate at this stage. However, | believe |
. erred in granting the motion to reconsider. Mr. Hanna, please draw an order for me to issue, sua sponte,

setting aside the order granting the motion to reconsider and affirming the initial order of denial. I find:that
Defendant did all that is required of a swimming pool owner under the circumstances. JCH

From: Geov Hanna [mailto: dhanha@hnblaw com]
Sent: Wednesday, September 19,2018 4:17 PM
To: Hayes, John C. lll <JHayesj@sccourts.org>; ‘Charlene'’ <b|a:r41@bellsouth net>

| Cc: 'Francis Bell' <FBell@fbell-law.com>
' Subject: RE: Motion to reconsider

i

Judge Hayes:

I have only just now had an opportunity to review_the. Plaintiff's motion and memorandum’to reconS|der il

af not sure that it is appropriate to raise this issue’ now or wait until a formal order has been:filed ‘and file

a formal motion to reconsider myself. Ifit is please’let me know. - However, Iwould snmply noté that the
Plaintiff has relied on hearsay testimony to create the alleged question of fact a§ whether:Jordan Bi . "
nearly drowned in the shallow or deep end of the pool. See the attached exhibit 2 which: contains the:»
excerpt from Jordan B- . s deposition starting at line 25 on page §9 and running:throughipage 58:-.

i through line 10.

Q — Has anybody ever told you were in the dée;p n
A-Yes Con R
Q- Who?
A-Darby?
Q Whos Darby’? o T v , S e N S
A-Coach AIansSon o ‘ : ‘&,«« X . o V ‘
Q-when did hesaythat’? - R e

A-whenever | was at the hospital.

i This is clearly hearsay and even more obviously so by the very next question and answer:

Q-Okay. Weli, you have no recollection as to what happened?
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! A-No sir.

. As statéd in the attached case, inadmissible hearsay is not admissible to refute a motion for summary

judgment. In summary, the only admissible evidence before the court was the testimony ef Alan Clack- -
that the incident occurred in the shallow end which was provided as an exhibit to:my motion.’

Q-was he on the bottom of the pool?

. A-He wason the shallow end at the bottom of the pool.

i Fax: (803):758-4445; - Po, Tl

(deposition of Alan Clack p. 22, Imes 4—6).

Unless there is some additional basis for finding that * scmtllla of evidence exists that I am missing |
would request that the court reconsider its reconsideration and stlck wnth the onglnal order

Geov

George V. Hanna, IV

HOWSER, NEWMAN & BESLEY, LLC
1508 Washington Street

Post Office.Box 12009
Columbia;iSC.29241 -«
l.ocal(803) 758-6000. - 0 e e
Toll Free: (866): 207—6209 R

ghanria@hnblaw;cornf-. .

HOWSER, NEWMAN
HOWSES, NEwMAN

THIS MESSAGE MAY BE PROTECTED BY THE ATTORNEY/CLIENT, ATTORNEY WORK
PRODUCT OR OTHER PRIVILEGES. IF YOU RECEIVED THIS MESSAGE IN ERROR, PLEASE
SEND A REPLY TO LET ME KNOW, DELETE THE MESSAGE AND DO NOT FORWARD THIS
MESSAGE TO ANY OTHER PERSON OR ENTITY. THANK YOU VERY MUCH FOR YOUR

COOPERATION.

From: Geov Hanna
Sent: Wednesday, September 19, 2018 11:18 AM



i To: Hayes, John C. il <JHavesi@sccourts.org>; ‘Charlene’ <blair41@bellsouth.net>
Cc: 'Francis Bell' <FBell@fbell-law.com>
i Subject: RE: Motion to reconsider

: From: Hayes, John C. Il <JHayesj@sccouris.org>
. Sent: Wednesday, September 19, 2018 11:11 AM
To blair@bellsouth.net
Cc Geov Hanna <ghanna@hnblaw.com>

! Subject RE: Motion to reconsider

' Mr.*Hanna, my email to Mr. George -came’back. Would you forward this to him? JC

! From Hayes, John' C. HI' S
Sent: Wednesday, Septémber 19,2018 11: 04 AM : »
| To: 'blair@bellsouthinet' <blair@bellsouth:net> - . e
. Cc: 'ghanna@hnblaw.com’ sghanna@hnblaw. com> o
 Subject; Motion to reconsider, , . ..

Gentlemen looking at the submission by Mr. George 1 will reconsider and ask Barry to prepare an order
. denying the motion for summary judgement. Looking at the evidence in the light most favorable to
I PIamtn‘f 1 find a scintilla of.evidence present, JCH

oo e

; ~ CONFIDENTIALITY NOTICE <HThigt message isintended only*for the addresséesand may'contam
- iformation that i is’ -corfidential If you are not thé intendedsrecipient, donot: read,scopy, retain, or:
dlssemlnate this'message or. any.attachment. If-youhave; received-this message in error, please contact
the senderiimmediately:and delete: aII copies of the message and any attachments

cEE
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_ properly preserved for review.

RE: Motion to reconsider - Jackson and Bowser v. Dean and Clack 2016-CP-12-.
00342 ) :

From: Geov Hanna (ghanna@hnblaw.com)

To: JHayesj@sccourts.org; fbell@fbell-law.com

Cc lawyer@paigebgeorge.com; blaird1@belisouth.net
Date: Thursday, October 4, 2018, 02:30 PM EDT

ludge Hayes:

Plaintiff has filed another mation to reconsiderin light.of the most recent order you filed in this case. that
is discussed below. The new brief raise the same argument as the last motion to reconsider in that they
are relying on hearsay testimony as a basis to create a question of fact. As to that issue, | would simply
rely on the arguments | raised earlier in this same thread as well as the case of Hall v. Fedor, 349 SC 169,
561-SE.2d 654 (Ct:App2002)| previously suppliedto the court. In the alternative, the Plaintiff-is now: for-
the first time raising the additional issue that this same hearsay statement shows that further mqurry{
into the facts is needed and that summaryJudgment is premature A5 a threshold issue; theattached:
case stands for the prospect that a party may not raise an issue on’ a‘mo‘non to* rec0nsrder alter or w
amend a judgment that could have been presented prior to thejudgment Therefore the'fssus is ot

: As noted in-the deposition excerpt. quoted below. the‘hearsay statement
heardtln the hospltal |mmed|ately after the madent in. May

has been known to the Plamtlff for over 4y years I addmon thls Casé Wwas mmally ﬁled on*August >2~‘
2016. The Plaintiff has never served written discovery. So the extent they are suggesting the Defendant

. was late in providing a list of witnesses at the party, that is not case. The discovery responses that are

attached to Plaintiff’s motion were my client’s (Defendant Dean) responses to the co-defendant’s
(Defendant Clack) interrogatories. Defendant Clack did not make an appearance in the case until July 11,
2017. Defendant Clack’s discovery requests to Defendant Dean were served on August 7, 2017 and
responded to on October 4, 2017 — exactly one year ago today. In the year since the identification of the
non-party witness adults at the pool on the date of the incident, Plaintiff has taken two depositions -
Defendant’s Dean and Clack in December 2017. Both of whom, Plaintiff has known about since filing
the case as they are the named Defendants When those deposition were taken Defendant Dean was
unequivocally testified that the incident occurred in the shallow end — which as your honor found m"y'our
order granting summary judgment is the only affirmative testimony in the record as to where the
incident occurred. Therefore, Plaintiff presumably knew or should have known for the past 10 months
that they had no affirmative testimony to create a question of fact on this key issue.



For the foregoing reasons, we would request that the Court deny Plaintiff’s latest motion to reconsider
filed on October 3, 2018.

Geov

From: Paige George <lawyer@paigebgeorge.com>

Sent: Tuesday, September 25, 2018 11:33 AM

To: Hayes, John C. lll <JHayesj@sccourts.org>; Geov Hanna <ghanna@hnblaw.com>; Francis Bell
<fbell@fbeli-law.com>; Charlene Sloan <blaird1@bellsoyth.net>

Subject: Re: Motion to reconsider - V

Under§_toé>,d-. 1was just re’sfojondiﬁ"c'j to Mr. Hanna's argument regarding hearsay -
testimony and arguing that it was not inadmissible hearsay; and, therefore, the
statement of Darby Clack made to Jordan B ‘ could be considered during.an
argument for summary judgment. We will await your order.

Sincerely,
Paige

Paige B. George, Attorney at Law
Law Office of Barry B. George
1419 Bull Street

Columbia, South Carolina 29201

Phone: (803) 400-1219 S
Fax:(803) 779-9351 . o

lawyer@paigebgeorge.com '~

B ST e ar e o & qni d Tt Tn.

R

o . .-
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From: "Hayes, John C. III" <JHayesj@sccourts.org>

To: Paige George <lawyer@paigebgeorge.com>; Geov Hanna < ghanna@hnblaw.com>; Francis Bell
<foell@fbell-law.com>; Charlene Sloan <blaird1@bellsouth.net> B

Sent: Tuesday, September 25, 2018 11:27 AM :

Subjéct: RE: Motion to reconsider '




| can’t rely on what may or may not happen at trial. | will stick with my last email. JCH

From: Paige George [mailto:lawyer@paigebgeorge.com]

Sent: Tuesday, September 25, 2018 10:03 AM

To: Geov Hanna <ghanna@hnblaw.com>; Francis Bell <fbell@fbell-law.com>; Hayes, John C.
Il <JHayesj@sccourts.org>; Charlene Sloan <blair41@belisouth.net>

Subject: Fw: Motion to reconsider

Your Honor,

If | could add one last thing that | originally oritted from my last email. -

It is Plaintiffs-pesition that Darby Clack's statement would be admissible as an
exception to the-hearsay rule as it is a prior statement by a Wltness who would be o
subjectto cross: examination. at trial. Ly o

Paige

Paige B. George, Attorney at Law
Law Office of Barry B. George
1419 Bull Street

Columbia, South Carolina 29201

" Phone: (803) 400-1219
Fax: (803) 779-9351 : “ S
lawyer@paigebgeorge.com

From: Hayes, John C. li [mailto:JHayesj@sccourts.org]
Sent: Tuesday, September 25, 2018 9:35 AM

To Geov Hanna; 'Charlene’

Cc: 'Francis Bell

Subject: RE: Motion to reconsider

v

| do not think a motion to reconsider would be procedurally appropnate at thiis stage
However, | believe | erred in granting the motion to reconsider. Mr. Hanna;-please draw
an order for me to issue, sua sponte, setting aside the order granting the motion to
reconsider and affirming the initial order of denial. | find that Defendant did all that is
required of a swimming pool owner under the circumstances. JCH

Fromv Geov Hanna [mailto: ghanna@hnblaw.com]
Sent: Wednesday, September 19; 2018 4:17 PM-
To: Hayes, John C. lll <JHayesj@sccourts.org>; ‘Charlene' <blair41@bellsouth. net>
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Cc: 'Francis Bell' <FBell@fbell-law.com>
Subject: RE: Motion to reconsider

Judge Hayes:

| have only just now had an opportunity to review the Plaintiff's motion and
memorandum to reconsider. | am not sure that it is appropriate to raise this issue now
or wait until a formal order has been filed and file a formal motion to reconsider myself.

If it is please let me know. However, | would simply note that the Plaintiff has relied on |

hearsay testimony to create the alleged question of fact as whether Jordan B

nearly drowned in the shallow or deep end of the pool. See the attached exhibit 2 which
contains the excerpt from Jordan B ’s deposition starting atline 25 on page 59 and
running through page 58 through line 10. S e

Q — Has anybody ever told you were in the deep end?
A—Yes
Q- Who?
A-Darby? | ‘
Q-Who's Darby? -
A-Coach Alan’s Son.
Q-when did he say that?
A-whenever | was at the hospital.
4

This is clearly hearsay and even more obviously so by the very next question and
answer: - ' S B T
R LS S A T RF AECTI
Q-Okay. Well, you have no recollection as to what happened?

A-No sir. S N
As stated in the attached case, inadmissible hearsay is not admissible fb.:.refute a
motion for summary judgment. In summary; the only-admissible:evidence beforeithe -
court was the testimony of Alan Clack that the incident occurred in the shallow end
which was provided as an exhibit to my motion. S : -

.

©onh

Q-was he on the bottom of the pool? v S
A-He was on the shallow end at the bottom. of the pool. ., .
(deposition of Alan Clack p. 22, lines 4-6). R

Uriless there is:'some additional basis:for finding that “scintilla”.of evidence exists that |
ammissing lwould request that the court reconsider its reconsideration.and stick with
the original order. . _ , P O SV B ‘

Geov:

George V. Hanna, IV~

HOWSER, NEWMAN & BESLEY, LLC
1508 Washington Street

Post Office Box 12009

Columbia, SC 29211

Local: (803) 758-6000
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Toll Free: (866) 207-6209
Fax: (803) 758-4445
ghanna@hnblaw.com

HOWSER, NEWMA]
& BESLEY LLC

THIS MESSAGE MAY BE PROTECTED BY THE ATTORNEYICLIENT ATTORNEY WORK PRODUCT
OR OTHER'PRIVILEGES:~ IF YOU RECEIVED THIS MESSAGE IN ERROR, PLEASE SEND A REPLY

TO.LET -ME -KNOW, DELETE THE MESSAGE AND. DO NOT FORWARD THIS MESSAGE TO ANY

OTHER PERSON OR ENTITY. THANK YOU VERY MUCH FOR YOUR COOPERATION

From: Geov Hanna
Sent: Wednesday, September 19, 2018 11:18 AM

" To: Hayes, John C. llI <JHayesl@sccourts org>; 'Charlene' <bla|r41@bellsouth net>

Cc: 'Francis Bell' <FBell@fbell-law.com>
Subject: RE: Motion to reconsider

B I R T T IS TR

From: Hayes, John C. lll <JHayesj@sccourts. org>
Sent: Wednesday, September 19 2018 11:11 AM
To: blair@bellsouth.net : 3 e
Cc: Geov Hanna <qhanna@hnblaw com>

Subject: RE Motlon to reconsider

Mr:s Hanna my ema;l to‘Mr ;George came; back Would you,forward '(h!S to hlm’? IC

oA

From Hayes John C i

~“Sent: Wednesday, September 19,2018 11 O4 AM

To: 'blair@belisouth.net' <blalr@bellsouth net>
Cc: 'ghanna@hnblaw.com' <ghanha@hnblaw. com> ’
Subject: Motion to reconsider B

Gentlemen looking at the subm133|on by Mr.: George:l'will reconsider and ask Barry to
préparé an order denying the motion for summaryjudgement Looking at the evidence
in the light most favorable to Plaintiff, | find a scintilla of evidence present.-JCH.

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee
and may contain information that is confidential If you are not the intended recipient, do
not read, copy, retain, or disseminate this message or any attachment. If you have
received this message in error, please contact the sender |mmed|ately and delete all
copies of the message and any attachments.



Jordan B: - — Direct Examination by Mr. Eddy

Page 19
12/19/2017

Jordan Bt
Jackson v. Clack, et al.
1 A.
2
3 Q.
4
5 AL
6 0.
7 A.
8 0.
g A
i0 Q.
11
12 A.
13 Q.
14
15
16
17
18 A.
19 Q.
20 A.
21 Q.
22 A
23 Q.
24 A
25 Q.

No. T just walked -- I just walked along the
edges.

Okay. So generally you tried to stay where you
could stand?

Yes.

How tall afe you?

Right now?

Yes.

Five six.

And about how tall would you have been when this
accident happened?

That's a niée growth spurt fight‘there. hAll right!
So you all wefe élaYing around in the pool, you got
some.?ool toys, you may hé&e beén'playiﬁg some pocl
games, but not dbiné.éﬁ§'roughhousing. wWhat
happens next? |

I don't know. I don't know.

What's the next thing you do know?

Just waking up.

And where did you wake up?

In the back of a ambulance.

Was there anyone in the;ambulancé you‘recognized?
Coach Alan was in there, and that was it.

Did you have any idea where that ambulance was

803.749.8100

Southern Reporting, Inc. www.southernreporting.nét

Maybe four eight. _b . ‘ ’ g

.
'
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Page 20

Jordan B.
Jackson v. Clack, et al. 12/19/2017

1 located?

2 A. No.

3 Q. Do you know if the ambulance was moving?

4 A No.

5 0. What I mean by that -- let me rephrase. Was the

& ambulance sitting at the pool with the back doors
'7 open and everyone that was at the pool party

8 si&ting outside?

S A. I don't know. I don't know. It might have been.
10 Q. But it also Qould have been moving somewhere else?
11 A. I don't know.

12 0. Okay. Somegémes I have to ésk stﬁpid gquestions. I

13 wasnft:;heré, so I'm’juSﬁ trying to figuré stuff

14 out. And I apprgg?atg your patience with me. ALl

15 _righf. So‘you wéke upnin the ambulance.\ Coach

16 Alan's there."Yog Qon't recognize’aanody else.

17 You're not sure wheré you are. Do yoﬁvknow where -
""" 18 - do you recall where you ended up?

19 A. I remember -- I rémember being -- I remember the

20 whole ride to the hospital.

21 Q. Do you remember what hqspital that waé?

22 A. It was somewhere‘in Noxrth Carolina.

23 Q. Now, when you came to in that ambulance did anybody

24 tell you what was going on, why you were in an

25 ambulance?

803.749.8100 . Southern Reporting, Inc. www.southernreporting.net
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Page 25

Jordan B
Jackson v. Clack, et al. 12/19/2017
1 A Sir?
2 Q. T don't know -- I don't -- do you remember the name
3 of the hospital you went to?
4 A. No. No, I don't.
5 Q. Was that in North Carolina or --
6 A. I don't know.
7 Q. Do you have any recollection of how old you may
8 have been?
9 A. Probably four.
10 Q. Jordan, - you're doing a great job._ You have a
11 really good memory of events. A lot of my adult
12 withesses :don't have as good a recollection of
13 thiﬁgs. So good job.éh yout a1l right.v So you
14 get out of the hospital after four days whichAI'm
15 sure was not a lot of.fun. -Did you seek,any other
16 medical treatment'after getting out of the
17 hospital?
18 A. I went to therapy; And my therapist prescribed me
19 with sleeping -- sleeping medication.
20 Q. Do you=remémber'the name of the therapist you went
21 to?
22 A. No:
23 Q. ‘Do you remember where he or she was located?
24 A Lancaster.
25 Q. What time of year did this accident occur?
"$03.740°8100 — Southérn'Reporting, Inc. " www.southéffireporting.net
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Jordan B Page 27

 Jackson v. Clack, et al 12/19/2017
‘“3 : 1 A. Because I used to have nightmares.

2 MR. BELL: I'm sorry, could you say that again?

3 A. I used to have nightmares.

4 Q. What kind of nightmares are we talking about?

5' A. That I would drown in my sleep.

6 Q. About how frequently would you say you had these

7 - nightmares?
; 8 A. Maybe -- whenever I first came back it was -- it
; 9 héppened repeatedly. I
L 10 Q. Multiple times a night? Multiple times a week?
; 11 A. ° Multiple times a week.
i 12 Q. ~Dbid‘you have any of these nightmares when.you were;mi

;} ; 13 ~ . “in the-hospital? | ?

14. A. ~ No. i
j% 15" -~ Q. " Whéifi*do you think: you started having these i
;g 16 nightmares? . E
% 17 A. The second week I came home. o g;;

- , {7 g Q--So~prettysoonafterwards"» T .

19 A. Yes.

20 Q. ~ Now; this is a stretch heére, but these -- these

21 nightmares that you were having, do you think that.

22 some of these -- the images and things that were

23 " goéing on in your dreams were made up in your head,

\ 24 or do you think some of that was you actually
-\/} 25 recollecting some of the stuff that was happening

'803.749.8100 * — -Southern Reporting, Inc. www.southernreporting.ne_t

106



'Jordan B —— Direct Examination by Mr. Bell
Jordan B Page 57
TJackson v. Clack, et al. 12/19/2017
1 Q. -- and then all the guys say, "Let's get back in"?
2 A. Yes.
3 0. And nothing unusual with that?
4 A. No.
5 0. Did you jump in or walk down the stairs?
6 A. I jumped in on the shallow end.
7 Q. You keep uging the word shallow end.
8 A. Yes.
9 Q.. Wh§ —— why do you keep using that definition?
10 A. Because, sir, it was the shallow end. f‘ﬁumped
11 into --
: 12 0. Right. ‘But you don't know which énd;you got hurt
{ 13 iﬂ,’do you?. |
llia & .
. 15 Q. Okay. If I told you everybody else‘ié éoing to say.'v
; 16 you got hurt in the'éhallow ena, ;re'you going'to
) 17 dispute that?
18 MR. GEORGE: Object to the form of that
19 questionl’ We haven't had ahy teétimdhy of
20 that.
” 21 MR. BELL: T understand.
22 Q. Answer the question. This is é dééaéition. Do you
23 understand? |
24 A. Yes. |
25 0. Has anybody ever told you you were in the deep end?
803.749.8100 Southern Reporting, Inc. _ www.southernreporting..;le.t
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Page 58

Jordanl
Jackson v. Clack, et al. 12/19/2017
1 A. Yes.
2 Q. Who?
3 A. ‘Darby.
4 0. Who's Darby?
5 A. Coach Alan's son.
6 Q. When did he say that?
7 A. Whenever I was at the hospital.
8 Q. Okay. Well, you have no recollection as'to what
. N o e e L -
|10 A. No, sir.
11 0. Did you ever dQ any hand stands with your head
12 u?der water and your feetbup>inAtﬁe aigwwhile you
13 wére there -- B
"14 AL I don't recal;i g
15 Q. -- befo%e yQﬁ loét memory?
; 16 A. I don't recall. ;
17 Q. _Did you ever.put your face undéf watér while you .
:“18' T “Wére“tﬁeré”befdre YOU“iost:ﬁhiS"ﬁém6EY?“"
19 A. Yes, sir.
20 Q. And what caused you to.put your ﬁace under water?
21 A. Justuplgy%ng around. | |
22 Q. What-tyﬁe of piaying would yoﬁ‘do to put your face
23 under water? |
24 A. Dead man's float.
25 Q. Dead man's float. Déscribe that.for ﬁe. What do
803.749.;3160 T Souther; ﬁeporting, Iuc. www.southernreporting.;le«t’
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Dorothy Jackson —— Direct Examination by Mr.

Dorothy Jackson
Jackson v. Clack, et al.

Eddy

Page 3
12/19/2017

1

10

11

13

14

15

(16

17

19 Q.

120 -

21

22

23 AL

24 Q.

25

12 = Whereupon,

STIPULATIONS
It is stipulated by and between counsel for
the respective parties that all objections are
reserved until the time of trial, except as to
the form of the guestions.
This deposition is being taken pursuant to the

South Carolina Rules of Civil Procedure.

The reading and signing of this deposition is
waived by the deponent and counsel for the
respective parties.

Dorothy Jacksoni being duly sggéﬁuand
cautioned to speak”the»truth”;thé whole truth,
and nothing but the truth, testified as
follows: -

EXAMINATION, .

18 "BY MR. EDDY:

Good afternoon, Ms. Jackson:. My name is Trevor

Eddy. I represent the defendant, Claudia Dean, in
this. case: Have you ever givén-a depogition
before?

No, I have rot.

So I'm going to talk about a few ground

Okay .

rules. Your attorney may have covered some of

803.749.81.00™*

Southern-Reporting, Inc.

Zii-  www.southernreporting.net
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Dorothy Jackson
Jackson v. Clack, et al.

Page 14
12/19/2017

10
11
12

13

15
16
17
18

19

21

23

24

25

14

20

Q.

AL

“Once a year.

'Joérdan called the Clacks to"sée if he could come

How long had she been gone?
Since Thursday.

Was she there with friends, schoolmates, work,

vacation?
Friends. It's a yearly thing on Memorial Weekend
for her.

She and her friends would go out to Myrtle Beach

once a year?

Cn Meqo;ialiDay Weekend?

On Memorial Day Weekend.

Aand what happened on that Saturday morming? ~ Walk
me - through those -events. 1' . ‘ o -

ThHat Saturday mérning I had a funeral to go to.

spend the day with them. So I dropped Jordan off

at the Clacksy'around noon, a little after, and I

proceeded-to go-en' to -the funeral. -Now; -after-I
got to the funeral I received a -- a text message j
from -- from Jordan. I can't recall whether it was

from Jordan or from Mr. Clack. But anyway, the
message said that they were -- the Clacks were
going to a birthday party I believe it was at -- at

a pool and if Jordan could go. I told him no. I

said, "Take Jordan next door to.my sistexr's house,"

803.749.8100%

Southern Reporting, Inc. www.southef‘ﬂ?&ﬁ"fting.net
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Dorothy Jackson
Jackson v. Clack, et al.

Page 15
12/19/2017

1 which would have been his aunt. Okay. So they
2 texted me again, wanted to know if he could go. I
3, told him again, "Take him either to his nana's or
4 to my sister." I said, "He.don't have any swim
.5 trunks anyway." So Mr. Clack texted me back and
6 said that he had some extra trunks that Jordan
7 could=ﬁse. So I said okay.
8 Q. This conversation was over text message?
S AL Yes.
10 Q. Do you happen to have any of those text messages
11 still on your éhone?
12 A. Théy‘re~atﬁhome on a dead phone.
13 0. On a deaa phone. That's'toé bad. Any part of this"
14 : donvergation take place over .a phone call?
15 Al No.
16 Q. All.ovér’texts?"
5v17 A. Texts.
|18 Q. Beéause’you'Were at a funeral?
1119 A. I was at a fumeral.
1120 0. Whose funerai was that?
;21 A. - Robby Jackson's.
22 0. Was that a friend or a reldtion of yours?
23 A. He was'a f¥iend I'd known all my life.
24 Q. Who was looking after Chloe that day?
25 A. I can't recall if it was her nana or my sister.
803.749.8100 - “Southern Reporting, Inc. wiww.southernreporting.net
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Page 17
12/19/2017

Dorothy Jackson
Jackson v. Clack, et al.
1
f2
3 A.
4 Q.
5
6 A.
7 Q.
8 A.
9 0.
10 A.
1 Q.
12
13- (A. .
14 Q.
{15  A.
16 Q.
17 A.
Hig - o-
119 A.
20
21
22
23 Q.
24
25 A.

‘And~how ‘did you-come ‘to have known-that?

Jordan off at the Clacks' house, did you speak to
anybody at the Clacks' house?

No, I did not..

Did you talk to anyone over the phone at the
Clacks' house?

No, I did not.

Did you exchange any text messages with Mr. Clack?
Yes.

Before you dropped him off?

No.

Okay. Once you got to Mr. Clack's house -- had you
ever been to Mr. Clack's house(before?

Not  inside,;. no, I have not.

Had .vou-ever been to the outside of the house?

Yes. | ; !
So you knew where it was before: this ‘day?

Yes.

Well, Jordan used to walk around there sometimes.
It's not far from where I liwve. And he was his
coach. He would either come pieck Jordan up, or
Jordan .would. meet. . him at his house..

Had youvever dropped Jordan off at Mr. Clack's
house before this day? ,

Yes.

803.749.8100

Southern Reporting, Inc. h www.southernreporting.net



Dorothy Jackson
Jackson v. Clack, et al.

Page 31
12/19/2017

1 bit. How long did you stay in the hospital
2 personally?
3 Al I stayed as long as he stayed, the whole four days.
4 Q. Whole four Qays. Sleeping on a couch or a chair or
5 something?
6 Al On a couch.
7 0. Well, like I mentioned earlier, I just had a kid.
8 And so I spent three or four days sleeping on a
9 hospital chair. Not the most fun of chairs.
10 A. It's not the most fun. But, you kﬁow, you do what
11 you have to do.
12 Q. Right. When he was discharged from the hospital
13 did‘they give you -- the,ﬁu;ses or physicians give ..
14 ‘you any specific follow-up instructions?
15 A. Just watch him.v-They told me to watch him because
16 he was experiencing those bad nightmares of
17 drowning.
18 Q. So he was having nightmares in the hospitai?
19 A. Correct.
20 Q. After he's discharged from a couple of days in. the
21 hospital, did you take him fo -- for a follow-up
22 'with a family doctor or urgent care or anything
23 like that?
24 A. His -- his pediatrician, yes.
25 Q. And that's Dr. Parsons?
803.749.8100 Southern Repki‘)rfﬁé—,"ﬂ{c. = wa.southemreparting;net
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Claudia Dean -~ Direct Examination by Mr. George
Page 11

Claudia Dean -
Jackson v. Clack, et al. : 12/19/2017

‘””2 1 A. I had ieft for the beach. I had a dog that I'd had
| -2 - ~for 1l3-years. - And-we were-suppesed-to-go--to- the-

3 beach the day before. I didn't go because shékwent
4 into renal fadilure. Théy tdid me I could bring her
5 home and let her spend the night. And I took her
6 ‘back the next day and they put her to sleep and we
7 left for the'beach; |
8 0. — | 24Eh, 20442
] A.
10 Q. You were at what beach?
11 A. Surfside -- I mean Garden City at Dunes Two.

12 0. So you were at the beach also on that day?

.} - 13 -AtAigggxiiﬁg;hj ) o o e e
i 14 Q. Okay..: When did you first find out about thiswgg ¥
f 15 . - incident,. . that hadghappgned atjyour\home;< é
16 A. Stephanie had.called my phone thatvday+.;uéﬂfiﬁgg :
17 distraught over my dog and I didn't answer any., ﬁ
11:8- - - - - :-telephone~calids:~-And- I found-out ~the next--day:
19 Q. So you didn't’know about it until the 25th?
20 Al Correct.
21 Q. So you had had what, a week, two weeks notice that
; 22 * they were going to have this. pool party atﬁyéur
: 23 house? H
4; 24 A. Yes.
; 25 0. What instruction did you give Stephanie Dobbs about

2o §03.749.8100 ’ " Southern Réporting, Inc. v % wivw.southernreporting.net
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1 having this pool party?
2 The same as I give every time we've had one; make
3 sure thatighere are plenty of people watching the
; £ o X
4 kids.
5 Q. And what --
6 A. And we've had parties since 1980-something.
7 0. This pool that you have, how long is it, ma'am?
8 A. It's 40.
9 Q. And how many gallons of water does it hold?
10 A. I can't tell you that.
11 Q. This is a chlorine pool?
12 A. Yes, it is.
13 0. At the diving board what is the depth there?
14 A. Eight and a half feet.
15 Q. - And at the shallo& part what-is the depthi! there?
16 "A: I believe it's three -- three:and a half feet.
i;17 Q&f M%Pd I have some pictures here that I was looking
%'18 at. It looks like there is a place on this pool
i9 \ for some kind.of rope or something to put across
120 \dividing the shallow from the deep. Is that
j§21 correct?
é22 A. Ew%hat'S'correct. But you can also tell becausé it's
;23 a lazy L. And the way the L's shaped is shallow to
24 the deep.
25 Q. What I'm_sayiﬁg ig that at the pool there is a
803.749.8100 southéf”xfﬁf)orting, Inc. www.southernreporting.net
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-Ailhright. There!s.nOJmarking of any kind along

place to separate the shallow portion from the deep
peortion; is that correct?

Yes.

And is this -- it's a rope that you do this and iffA

has floats on it; is that correct?
That is correct. But it also is a lazy L, and it
is significant that this part is éhallow, the other
part is deep. Or it slopes.

.Was theré -- when is the iast time you had a rope
in the pool dividing the shallow from the deep?
Probably several years.:

There wasn't one on the day of this incident, was
there? /

N@, there was not.

the. side:.of the: pool showing the depth of the pool,.@

is it?

it divides shallow, and then it slopes off into
deep.

Yeah. And were you ever given the name of the 1
yourig man that had the incident at your pool? |
Yes, I was.

And when were you given that, ma'am?

The next day whenever I talked to Stephanie.
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Q.

A

There was no alcohol period?
No, sir.

And tell me about what -- what kind of -- when you

took him to the pool party, is it your thinking

that you assumed responsibility for his safety?

We assumed responsibility for all of them's safety,
sir.

My question is --

Yes, sir, I do.

-- when you took Jordan Bowser to this pool party
on May 24th did you assume responsibility for his
safety at that pool?

Yes, sir. He.wgs with me.

Okay. And tell me where were you all observing --
how long -- how long had he been in the pool before
he drowned?

He was in the pool at least an hour. Then we got
out and.ate. They waited 30 minutes before they
got back in. And he was probably in there again
another hour and a half, hour and 40 minutes, sir.

And who was -- you said all these adults were

there.

Yes, sir.

How many would you say were there observing this

pool?
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