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. 1n,regards'to‘the 1ssUeaof whetherfor not»Mr:“

age:ofﬁfifteen, he was charged w1th one count of murder,'
g;two counts of assault and;intent to kill

,armed robbery
I belleve -~ excuse me, seventeen

were when he was a juvenile.

i in-general sessions court. .

)]
/

MR. GOLDBERG: May it please the court, -Your Honor?

.~ THE COURT: .Yes, sir. |
ol S ‘ (.
MR, GOLDBERG: Your Honor, we-.are here today in the

matter of State vs. Demarco Johnson, indictments number

fDaanoldberg for the e

state' Mr. Johnson is present represented by Taylor Bell

of the publlc ‘defender’ s offlce

P

. Your Honor; thls case is-
- N Ry - . N . : :

before you pursuant to an order from the Supreme Court

vestlng exclu31ve jurlsdlctlon w1th you to. hear thlS matter

'Johnson;ls;f

entltled to a resentenc1ng pursuant to Alken vs. Byars.

'Just by way of a llttle blt of background brlefly, 1}~

Your:Honor,‘Mr Johnson was born 1n 1979 In 1995 at the

v*and‘twoucounts-of .
He was later conv1cted of assault w1th
R

1ntent to klll and attempted robbery at the age of 31xteen,

He was sentenced in".

b}

“'general sessions court-eVen,though”initiallyfthe'chargesf'
: V. ¥ B -

Yoroas

The’charges were_adjudicated;

He received twelve years.

s

Suspended.on eight years active followed by-three years

‘probationfall

”Some_time\thereafter.in'December:1999 at .the -age of-

twenty,‘he'was%arrested on these charges, charged with
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that petition. Your~HOhor,_IWhaVe a.copy of»that;

- /

v -

armed‘robbery,'burglary}first,degree,-and kidnapping times

two. And then at:the age of twenty-one in February of

2001, a jury trial was held in front of the Honorable Mark

Westbrook. He was convicted at trial. The state, hav1ng

served himuWith notice of their intention‘to seek'life

'A,w1thout parole pursuant to the rec1d1v1st statute, Judge

SN

~,

Westbrook sentenced hlm to llfe w1thout parole at that

time.

Your Honor,'after Aiken came out, Mr. Johnsonvfiled a

:petltlon for resenten01ng ‘in July of 2016 asklng for his
\;sentence to be recons1dered pursuant to Alken, and‘asAI
plndlcated the Supreme Court app01nted you to’ hear this

matter exclu51vely.' I have since flled a motlon to ‘dismiss

s

iTHE COURT: .I do.:.

o,

MR GOLDBERG And.the defense‘has oountered,with a

memorandum in support of the motlon for resentenc1ng I

belieye pursuant.to a'meetrng in chambers w1th Your Honor

just for scheduling purposes -- this matter was discussed
some time ago --.and that led to today‘s.hearing-where
fessentially we are having a -~ 1 suppose a hearing-to‘

' determine whether or not there should be the full

-

resentencing'hearing at a later date.. I guess the

. appropriate caption of it would be my motion to dismiss.

Should you grant my motion to dismiss, I imagine that would
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,of the procedural background how we got here, and“in\

16 .

U.S. 460. 1In Miller, ‘the’ Supreme court talks about

-
e

be the end ofvit. Were you to deny that - then we could

take up the issue of whether or riot there would be a full

hearlng, but I thlnk the partles are . 1n agreement that 1f

you were. to deny my motion to dlsmlss and order that a: fullf

~

:‘hearlnq wasﬁmerlted,-that that would be donevat a later ‘;‘

date.

Is thefeorréct,'mé;‘seil?v 7
'1 MR. BELL; That would be correct‘ Yéﬁr’Hoha£;f
'{Mﬁ;“GOLbBERG: That belng.sald we can proceed as youh'
VSee fiti-5fﬂm;prepared toxmovejforward@w1thimy.motlon'to;

dismiss. ao

' THE 'COURT: , All'righti Yes, "sir.

'.MR;*GOLDBERGE Thank you ‘I've given‘you’a little bit

L

short, Your Honor, the state feels that thls case does not ol

\fall,within‘parameters‘as outllned”ln Alken vs. Byars. ‘Fbrf '

the record 410 S*C-.534.- Alken is a South Carolina:

Supreme Court case that addresses the 1ssues ralsed in.

" Miller vs. Alabama, a Unlted State Supreme Court case, 567

juveniles~who received a sentence of lifenwithout”parole

A

'and_all‘of.the factors that go into how courts should - -
:COnsider sentencing, factorS'to,be cOnsiderednin'levying

those'sentences.upon juvenlles,

Aiken references Miller a great deal\and,talks about

(
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these.five factors that were laid out in Miller that are:
required if the court is going to consider levying a life
without paroie sentence upon a juvenile.. If you read
Aiken, the entire opinion talks:about.juveniles being
sentenced. It is solely centered around juveniles who are

being exposed to life without parole.and'in short, it

" suggests that you have to be a juvenile at the time of

sentencing, you have to. have been Sentenced.to life without

parole, and that the sentencing court did not consider

hthese, quote_unqnotethallmarks of youth that were

descrlbed 1n Miller vs. Alabama that Aiken'incorporates.
It's our p031tlon that thls case does not fall w1th1n

those guldellnes for the 51mple fact that Mr Johnson was

;not a juvenlle at the time he was sentenced to life. w1thout

Zparolevw As I 1ndlcated to you earller,~at the tlme of hlS

arrest on these charges == the armed robbery, burglary

‘first degree, and kldnapplng charges -- Mr. Johnson was

ftwenty years old At the tlme of hlS trlal he was’

twenty one years old VSo, it! s our'pos1tlon that~it

e

doesn' t apply because he wasn't a juvenlle at that- tlme,'

and Alken and Miller are solely premised on.juvenlles being
sentenced to.life without.parole.
I would sit down at' this time. However, I know that

. ’ \
counsel has another position in regards to this incident,

and I'd like to address it briefly on the front end. And
(
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~if you look at the defense memorandum in support and Mr.
“{Johnsonfs petition, their_position isjnotlthat\he‘WaSAa

. . , v ) \ ~ - 4‘,  »’ . ," .' ' N
“. juvenilé€ “when hé was sentenced to lifé'without parole. I

‘,don't'belﬁeve that's an excuse;Abut7rather’becausefthe:_

prlor offense that gave rise to hlm belng ellglble for life

.w1thout parole pursuant to the recidivist statute took

armed robbéry and putsuant‘to the recmdlvlst statute, he

: place when he was juvenile,-thatfit triggerS‘the .

s

impliCation raised'in'Miller'and Aiken. That's kind;ofil

"puttlng 1t—1n a nutshell B ; lffﬁ h'l-;gﬁfi

Interestlngly enough there s a case ‘on p01nt in- South)

'-Carollna that I’ d hand up to the court at thlS tlme, State

f vs} Green If I may approach°b R Lo -Af: S

THE COURT: ‘Yes,'51r,_f'

“¢MR? GOLDBERG: - State vs.’Green,;412 S.E. 65, and Green

P

ﬂisfalﬁoSt;identical'to the 31tuatlon that. we, have here

<

today,fclnfG}een,,the defendant was gullty at trlal of

'\

was‘Sentehced'LWOP. ‘There_Was.an initial argumenthabout .

1

prior conviction, the first conviction, caused hlS LWOP

'sentence for. hlS second conv1ctlon to v1olate Elghthﬁ;

. ! . R B
Amendment and the ‘court -- he went on to say that -even

"pthough he was twenty years old at the tlme of‘the"1;

1

.sentenc1ng and nlneteen years old at the ‘time of.the

offense,'he was only seventeen when he committed the_prior
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offense that served as the trlggerlng offense under the

recidivist statute. Almost 1dent1cal to the facts in this

" case, and the trial court rejected that'assertion‘and

y -

: sentenced Him to LWOP.

Well, on appeal the Court of Appeals took up this

issue.and looked -at it further. First, they looked.at

obviously at the ‘recidivist statute and addreééed“whether

. i . .
or not there 'was,a appropriate .prior conviction for a most

~

;‘Jserrons offense, which here we have a simiiar“eituation,
.same situatfon: Havrng establlshed that there were twe orf
fnoreiprior serions convactlons, the court looked at whether

'-or not.there was an:iesue because_in Green, whether or not

" the fact that he'waé~tried in general Se531ons even«though

he was a juvenlle led to it belng an error glVlng the LWOP

on the ‘back end, and Green_looked atqlt They reference

It was not crnel and unusual punlshment to

sentence " a defendant to LWOP uerno ;—‘utlllzrng

.enhanced penaltles for a: burglary’ commltted when

the defendant was a.juvenlle SO long as the

defendant was tried and sentenced'ae an adult to
- the triggering offense;

Again, in the situation the same exact.thing. While

]
{

‘Mr. Johnson was a juvenile in terms of:his,age at the time

of his. initial offense, he was adjudicatedbin general
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“'sessions, court,

:appllcablllty of - Miller,' S

‘note that Alken was in 2014
”‘those'had“come‘out

. stating:

12

4

'Honor.

and I believe‘that‘Mr. Bell has the .

;;sentencinq sheets,tovreflect that that he will hand up at

- : ’ B [N :

h:the approprlate tlme '>,f S Co

And flnally and most 1nterest1ngly, if the court will -

,1ndulge me, the Green court in 2015 addressed the . .~

I thlnk ‘that's 1nterest1ng to‘

ﬂuller,‘l.thlnk was 1n 2012

_and thefGreenAcaseghereiln South Caroiina was in 2015 after‘

And 1n Green they addressed Millerr

s

fthe'applicabiiity, and. found 1t ‘to-be 1nappropr1ate by

|

AﬁAlthough Miller held that mandatory LWOP

'sentences for juvenlles v1olate the Elghth

f}}Amendment, Green was twenty years old at the tlmen
; A _ :

gﬁof sentenc1ng Therefore, ‘he waS‘not;adguvenller

'fwhen sentenced to LWOP Miller s holdlng was
Tbased in- part on the, quote,jrecklessness,?
'Zjlmpuls1v1ty, and heedless rlsk taklng,'endﬁquoté,

- . . : . ) N )
w7 _—of chlldren - However,-because Green‘was not a

ijuvenlle at the tlme he commltted the current
'farmed robbery, the pollcy con51deratlons For
i Miller are inappllcable:

-ft{s~the exact same, situation in this case, Your

As. I've noted already ‘for the record he was a

~"juvenile-for the f;rst offense;”he was adjudlcated and
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Without parole, he was clearlyran_adult;'

iwithout-parole.

18

' without parole.

10

convicted in general sessions court for the first offense.

The second offense,for Which he was séntenced to life
Ih both

instances, if you go back and review both Aiken and Miller,

they are centered completely around juveniles facing life

That's not what you haye{here.  You have -~

an adult clearly who committed a separate set .Of offenses

from the priors andwwas'sentenced‘under'the‘recidivist“

statute.

I would point out'one} one final- thing. In’Mr.‘Bell's,

'memorandumy_the argument’is’made towards the end-of'his‘v‘

;-;memorandum,that becauseuat Mr./JohnsonTs initial conviction

A\,

° when he was a juvenlle in general se551ons court because

~

.the court in that 1nstance dld not take into account hlS,‘

qUote, juvenility as outlined by-MiIler and Arken, thatrhe Ce |

~should be entitled to a resentencinq because no one' ever,

1

con51dered his_. youth in any . of the 1nstances 31nce they

didn't do it when he was an adult. They didn't do 1t .

elther in his first set of charges "f o E [,' o

o Te

Well agaln 1f you go back to the case law that: talks‘

'

about con51der1ng the offender S juvenlllty and these'

factors of youth, i.e. Aiken and‘Miller, thoSe are
specifically for situations where juvenilesnare facing life
In the first instance where Mr. Johnson

was convicted, he wasn't looking at life without parole.
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‘ETherefore; 1t s our pos1tlon that even 1f~you assume that

| 11

He pled;guilty'to assault with lntent to‘klll~andbattempted

armedtrobbery,E1Those’are not, those are not offenses that

_are subject'to'life,without parole. He had lnltlally been e
» charged,with murder, bit - the murder, I belleve, was nolle

N prossed' 1t was nolle prossed as part of the plea 'So, the

sentenc1ng court was never tasked w1th looklng at hlm to

/:

- con51der hisﬂyouth-1n<terms‘of'the-llfe sentence;».‘f

- ',\

those factors should be cons1dered for a juvenlle dooklng

‘fat‘llfe on-a,trrggerrng.offense/'thIS'WOuld*not berone*Of"

~those 51tuatlons because he ‘wasn't- looklng at llfe

[

I thank you for the tlme ‘ I would ask to be heard

Tbrlefly in. response 1f necessary

.éollc1tor”“l{f

a

17

.

THE COURT . Thank ygu, -Thank'you;Very much, lv

T Mr. Bell tjﬁz l'v, B S &Jﬁf

]

MR BELL& Thank you ‘Mayﬁlt please the court” Your*

Honorh‘I w1ll dlsagree w1th ‘Mr. vGoldberg "I do belleve

'Jthat Mr Johnson s»sentence was- unconstltutlonal because it

. \
:

was a. mandated sentence of llfe without the possibility~of‘

-parole based‘on;a predicate juvenile offensefwhich wasifor

a non-homicide Offense at a juvenile age.

. Your Honor, I 'm g01ng to course through a llttle blt

of Demarco S: procedural hlstory and- make exhlblts 1f that

is okay with -Your Honor.
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12
A

THE COURT: Yes, sir. Of course. .
MR. BELL: I would make it an exhibit here, the -
original indictments that were served on Demarco in 1995.

/ . : i L
- THE COURT: After\they'veAbeenimarked,~would you hand

. them toime?4

~ MR.. BELL: ‘“Yes.~

(INDICTMENTS MARKED INTO, EVIDENCE s DEFENDANT s
T

EXHIBIT NUMBER 1) L f~5“=f

¥

MR. BELL:’ These were the original .indictments for

- murder, assiwell as an indictment .for —-- two,. two

ihdlétmehts for assault with intent to kill, as well as two
indictments for armed robbery.
At the time we. agree, as-couhsel stated Demarco'was

flfteen years old I have pulled all the records that T

'can from the Flfth Clrcult Famlly Court as well as Rlchland

‘CountyJCircuit.Court General Sessionslf*lghave been'unable~

to flnd any order wa1v1ng the case from famlly court to

»_ oy

L“general sessions. >S‘ I have a’ lack of records regardlng

what actually took place at.a sentencrng hearlng, if,a‘A

sentenc1ng -- or at a walver hearlng; if a.waiver hearing
took place. - I assume it did, butqthatvcould be wrong on my.
béhalf. ’

"I do not know what took place“there. I do not know

whether he was represented or not at a waiver hearing

' pecatuse back in 1995 at a waiver hearing, the solicitor-had
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'searched."I oanﬁt find‘any}

14 -

13
two days to decide whether or not a case is waived from

family court to general sessions. I do_not'believe that

'wouldihaVe_given'any time.for«what:is called the Kent

factors at a-waiver hearing,'taking,into account which --

_ where;psychologistsvexamine a juveniIe before they are

waIved_npTIn(a-tWO;dayhprocess: I'donftfbelieve_j¥'1've

. : K

I would also llke to mark as exhlblts,vYour.Honor, the ~

warrants that-were served on:Mr. Johnson in 1999, and I
‘agree with Solioitor GoldbergAthat he-was twenty at the --

- at that tlme

(WARRANTS -MARKED INTO EVIDENCE AS DEFENDANT S EXHIBIT

QNUMBER-Z;)w

' MR;”BELL I m also g01ng to. mark =—.just do thls all'
“in order now -—- the ;ndlctments, the notlce of llfe w1thout

‘the"possibility of parole, the jury verdlct forms,land

sentenc1ng sheets for those warrants that I just handed up'

» just so»that»we‘have a procedural posture in thewrecord, -

Your Honor

(INDICTMENTS MARKED INTO EVIDENCE AS DEFENDANT S

’ EXHIBIT NUMBER 3. )

- (NOTICE MARKED INTO EVIDENCE AS DEFENDANT'S EXHIBIT

~NUMBERQ4.5

(VERDICT FORMS MARKED INTO EVIDENCE AS DEFENDANT'S

'EXHIBIT NUMBER 5.)
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‘to be taken into account.’ While it was--- it is after the .

14
(SENTENCING SHEETS MARKED INTO EVIDENCE AS DEFENDANT'S .

EXHIBIT NUMBER 6.)

MRL‘BELL; So,. we agree with the procedural posture‘

that Mr. Goldberg stated. He was twenty at the time he was

given a life without the possibility of parole sentence. I

‘would also ask to be marked as an exhibit Demarco Johnson's

inmate hiétory within the Depaftment of Corrections which

.will reflect since he's been in Départmeht of Corrections,

he has had zero disciplinary issues for over seventeen
A ,

years since 1999.

(INMATE HISTORY MARKED INTO EVIDENCE AS DEFENDANT'S

- EXHIBIT NUMBER 7.)

MR;?BELL: I think that's an. important fé@t that needs"

~ fact now,iI think itfs important té take into

cqnsidetétionp-giveﬁ the leicy considetations'of Miller’
aﬁd Aiken.

Sok'I would like to étatt~with;éddressing‘juveﬁiles
aﬁd the}@ighth Amendment anq'howidur United States Supreme

Court has touched on those, 'starting back to what was Roper

in 2005. 1In 2005, Roper'was decidéd and ruled that

‘_juVeniles:could-not'beveligible'forrthe death penalty.

Then in 2010, Graham was decided where juveniles could not
be eligible for the death penalty where there was not a

homicidal -- a homicide offense. And then we came down to
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.juvenlllty of them as. 1nd1v1duals and the unlque

7+7c1rcumstances;, And then South Carollna spec1f1cally
pro‘sefmotron for resentencing pursuant.

o though Mlller dldn t exactly address South Carollna S .
\ .

'addressed by the Supreme_Court\and,thesSouth_Carolina'

~15°

(-
4

-2012 with Miller that decided,that juveniles could ‘not be

/

. sentenced to mandatory sentences of" llfe without the-

pOSSlblllty of parole w1thout taklng into account the:

E

"‘dec1ded what was Alken vVs. Byarsg»whlch~Mr Johnson flled a

i

., )
A

P

Aiken vSs. Byars extended the pollc1es in Miller,

'Sltuatlon-where thereuwere’non—mandatory offenses.or

individuals who were serving life sentences for ‘juvenile

‘¥

:Offensesfevenﬁwhere,they werenltcmandatory beCﬁDS?ithe'y-

factorSQofvyouthxwere-not takenéinto éccount},;There, there

were. flve factors that were dlstlngulshed laid out"inﬂi-'

ﬂﬁAlken,-and the court sald these had to be taken 1nto
7ﬂaccount prlor to a juvenlle belng sentenced to llfe w1thout
~ithe pOSSiblllty‘Of parole' It dld not say that juvenlles

'“;cannot be sentenced '1t just sald these factors have to be " |

taken. into account.. And SO we. have this stretch of decade

. where‘thefEighth»Amendment’andvjuvenilesVare being_

e

'Supreme Court

And state - the case mentloned by Sollc1tor Goldberg

fwas State vs._Green,. It was_dec1ded in 2015. bi agree that
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16
that was the decision in 2015. HoweVer, State vs. Green is
predicated qncStatelvs. Standard, whlch:was decidednin
2b02 In 2002, State vs. Roper had not{been -- or Ropef-
Vs, Slmons had notabeen dec1ded by the Unlted States

Supreme'Court whlch'deC1ded'juvenlles could not beﬂ;

sentenced: to deathl It_was“—e‘Standard‘was predicated on.

- Thompson vs, OklahOma, which‘said that individuals:under

i

l the age,of sixteen conld not be’ sentenced to-deathé» And -.”

thefdlfference‘between‘Ropef and Thompsonrvs; Oklahoma'was@

in'ThompSonlvs.'Oklahoma/%there“was.no-e— the court never -

"addrésSed*an'individual account\of proportionality.ﬁ It

didn't have 1ts own . v1ew of proportlonallty, whichuianoper
’ o R\ . .

f‘the court, sald they re allowed to have thelr own 1nd1v1dual

' v;ewjof proportlonallty to a sentence apart from,the

state's And they dld and that's when it .came down that

those under the age of elghteen could not be sentenced to
“_death. ASo, Ifthlnk Standard is bad_law, and I thlnk that

1State~Vs. Green is badflaw because they are»predicated1on;

cases that are no longer' controllihg by the United States

”ﬁsnpreme court. “ L : o P’ E .

And Gfeen, as Mr. Goldberg addressed, did address
’Millef, but it gave sole weight~to only the fact that he' is
not a juvenile. Well, part of -- and it didn't takeé into -

- any of the policy.consideiations which are the feature

hallmarks of youth which Aiken mandates to be taken into
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consideration.
:So, part of'thls’case law that's come;down the last '
. . : . ' voA / . . . B “ .

decade-starting 2005; 2610,A2012,_and down to Aiken in

2014;[is“based‘onAnéuroScienCel”and that's the science

~in the-prefrontal lobes,ithe,more'activeiit fsaat’stages off
le—-in‘adolescence,cauSesfdecislon—makingtissues;'Amakes, |
”{rash.judgments‘and”thls”was all'startingkto be_taken-into
haccount‘when‘Roperfwas declded,fwhen Grahamxwashdecided,v‘

.llandhwhenpMillerfwas;decided.

~5Andfl'bring that out because crime‘and"yduth and

hadoleSCence and'the brainwave actiyity of‘theineUroscience

follow an 1nverted U shaped curve: where at the beglnnlng,

e “»

there S.T_ goes up in adolescence They re . at the hlghest
level where rlsk taklng, dec151on maklng 1is belng affected

the most ' And as adolescence drops off better'

T

*dec1$1on—making} less“riskftaking‘occur, and they sort of

'matchﬁup“in the.neurosclence.f:And.that's cited‘in.my memo,

that I have,.much more sc1ent1f1c language regarding it,

but that s the general glst

:uThe crlme-curve,also follows that where at adolescence

crime is very hlgh but as adolescence falls, crime'drops

K

- off. And so. that S part of what Miller S based that we

7

have these p01nts ln an 1nd1v1dual's life whete crime would

j;behindrayjuyenile“s‘oruadolescentlsrbrain; -Brain activity S

;Very llttle, very.llttle movement in the'braln neurons;<and-”

Y
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be at a very high rate, but it's also based on just because
of neurological differences between adults and adolescents.
" I-think.it's alsotimpOrtant to.note that South
Carelina even takes into account this difference in

deC151on maklng by an individual at the age- of: elghteen and

an 1nd1v1dual at the age of ‘twenty- one We in South - -

,Carolina have certainvrestrictions thatwan individual at

the age of twenty can do but -can t do until they re --

:

” aﬁter.twenty—one, such as just drlnk alcohol You must be‘

twenty—one.years'old to drlnkralcohol and'that.s based on
our leglslature S deC151on that 1nd1v1duals under the age

of under the age of twenty one don t have thefﬁ:

‘respon51bll1ty to, to.control that substance,Aas well?as
other_reasons. There' S also you cans t own- a handgun untll

'after‘the age of twentyfone. That's‘based,on'a'gudgment by

a leglslation that.ltlsfnotxsafe because.poor‘declsions"are
made by 1nd1v1duals under the age of twenty-one.:

“-80, I brlng that 1nto account that he 1s stlll a
ﬂuvenile in some aspects.. Not necessarlly in the legal
aspect'but in the'neuroscience, he. is still-consldered‘in;
his adolescence.at.the age oﬁ'theseﬂoffenses that led to a

life without the,possibility of parole sentence. And that

never at any point was this .juvenility of Mr. Johnson taken

into account by the sentencing court, whether it be at his

first sentence where he was sentenced as an adult. . But I
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'f;hls juvenlllty can be taken 1nto account Miller Sald

~19

/o o ‘ ) o

_think it .needs to-'be-noted he'Was sentenced as .an adult

'based on him being charged with murder. - That Charge‘was

dismissed;.tlf he would not ‘have been .charged with~murder,

- ;the charges WOuld have never been waived to general'” R

-sessions That made 1t ellglble for 1t ‘to be walved to

:

general se551ons whlch the llfe w1thout poss1blllty of

gparole sentence'proceSs waS'predlcated on here.

I have; as I.eXplained;-I-have no'information of»what"

thtook place durlng a walver hearlng, what.was;taken'into

caccount, whether»or not»—— I hlghly doubt the factors lald

4 -

‘out 1n Alken were ever: taken 1nto account at the walver

4

'hearing, Wthh Miller addressed the argument to be made

'b:that well :at a walver*hearlng, an 1nd1v1dual can take -—

,;that s very, very dangerous and problematlc because 1t s at;

1nformatlon regardlng the. 1nd1v1dual the unlque

Tclrcumstances‘of the 1nd1v1dua1, that they may have been 1n
: atithe.time,hand tobplacevrtﬂat‘the onsetJ;s very
.problemaﬂic. So, s6, we've dismissed that fact that'it

‘could~take that into,account priorvé—;asva‘basis for.

entencrng an 1nd1v1dual a Jjuvenile, to iife"without”the
, . -y

poss1blllty of parole v

[

based on thls,.YourJHonor, I.do belleve that

Demarco's sentence was unconstltutlonal and that it dld not

;
{
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comply with the Eighth Amendment in that it predicated it

on a juvenile conviction, and it was mandatory. It -

shackled the sentencing judge in 1990 -- .for the 1999

- charges to sentence him to life without the possibility of

parole without taking into.acoount any of'his~juvenilities‘

oL the hallmarks of youth as outlined in Aiken.

THE COURT Let me -ask you, "~ Bell, and perhaps the'ﬁ

"solicitor. Was there' a petition for cert on'Green?‘

"MR. GOLDBERG: There was. [
. MR. BELL: And it was dénied. )

THE:COURT:% It wasfdenied. -Thank you.- Thank you very |

‘much’” I had not run. the history on. it Thank you

All right, SoliCitor.

MR. GOLDBERG:' Thank you, .Your Honor‘ Briefly to that

,,iaét point that Mr. Bell made about Eighth Amendment,”

’frefer you back to. Greenp the last page of Green The last

pOint addressed in the Green opinion says. that - Green

-

'vargues that even if the Eighth Amendment s ban. onlcruel and

v

unusual punishment doesn t forbid LWOP sentences when the
fu—

'triggering offense was when the defendant was a,juvenile,

*‘that the Eighth Amendment,requires that}the'sentenCing

judge conduct some sort;of individualized'sentencing
decisions, and the court says:
We disagree. That the sentence was within the

“limits provided for by the statute, and the
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record does not reveal the sentence uas the
..result of prejudlce or pressurebor corrupt notlvev
ftipby the trlal court Therefore, we have no:‘.

authorlty to rev1ew Green S sentence

s

_.Again, same thlng here“ Even 1f you took that

pééitiodi the rec1d1v1st statute was” properly complred

- 4 - Ce T 'l"

V“w1th LT don t belleve there 'S any argument on that end
~and there"s no. euidence in the.record that there was'any
'sort of. preludrce or_pressure‘orvcorrupt motrvedby the
’£ri51fcou££@in"imppéiﬁgglifé without_parole.atfthettime ori

!

" the second;conyrction.-“ﬁ

leAndifinally,.I would just refer you* back to Alken,v‘
’;Youf‘ﬁonor; The whole reason Qé re here is; because of thevv
’Arken opinion All these hearlngs that have been scheduledf'
?have been scheduled pursuant to the court 'S rullng, South
Caro1inafSupreme CoUrt‘swrullng'ln'Alken‘vs Byars‘ And;lf;
“you go to‘the oplnronbltself thellssue presented is ’

whether or-not Miller, does Miller apply to juvenlles who

«
: .}“' ¢

‘ receive a sentence of llfe w1thout parole
As I stated before, Mr;'qohnson_ls not”aujuvenile;iand;

' Irquote you‘one 1ast3paSsage from Aiken'where[thefcourtxﬂ'
saysi, o | | |

| ;We‘conciude;that.Miller’Creates a nve
substantiveﬁruledand should, therefore,fappfy’

1

.?retroactively. ~The rule plainly excludes a-.
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certain.class of defendants, juveniles, from
'speoitio ounishment, life‘without}parolej absent“
‘individualizedaoonsiderations of youth.

They laid it~ out rlght there. If»it's a juvenile and

vthey_re getting llfe, you got to. do these con31deratlons of

youth 'Thatfs.the issue that was addressed ln'Alken.

. Alken is the reason why the’ petltlon has been filed. ‘Based

‘on that and con51der1ng that he was not a juvenlle at the'
trme, I respectfully ask that you dlsmlss the petltlon
| "THE COURT: . Thank you L :‘3"f; ; ) ,‘q 3 o
'_’MR.'GQLDBERG;_ Thank you.' ;'}ff’ | |

THE COURTE-fAnythfhggfurthery Mr;.Béli?h o

;Mﬁ;EBELL;A Beg.the:court'sdindulgenceAone'moment, Your
Honor.t'f . : T ti N 1‘:-“>f ,'2L~ KA | .h L. T }#

.TﬁE ¢OUﬁT: of course;,

(A PAUSE.)

“"MR. BELL: fYour Honor} I‘d‘juSt remind’the‘bourt of my-

N

'prev1ous arguments that I belleve Standard and. -- State vs:'
Standard ahd State vs...Green are based’ on bad.law, ‘If you

.Alook in,State Vs. Standardf numerous cases-cited'by State

vs. Standard have been .overruled by Miller, by. Graham as---
so, i believe that‘Green is\predicated onIStandard and
that's bad law. p

I would note that I'm not -- my argument is not

- 7 .
‘opening the floodgates. My argument is very narrowly

-
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AU tallored to 1nd1v1duals that were sentenced to llfe w1thout

f

~non homlclde
.}‘ B -

Amendmenty And Mlller, m§QQatdry;impriabnmént{f

“MRE.BELL: Thank you, Judge.

Thank‘you, SOllC
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STATE OF SOUTH CAROLINA "IN THE COURT OF GENERAL SESSIONS
COUNTY OF RICHLAND. ’ 'THE FIFTH JUDICIAL CIRCUIT

DeMarco Johnson, #241438

- MOTION FOR RE-SENTENCING
PURSUANT TO
AIKEN VS. BYARS

2012213286 . ' - R

-Applicant,

~VS-

STATE OF SOUTH .CAROLINA
2. ._,«__Respondent.‘

A N N v e e e
.

dec151on, the applicant in the above captlon moves this Honof?ble

' .court for a re- sentenc1ng pursuant to Aiken VS. Byars, 410,

Movant iS,entltled to‘a_re-sentenoing'based‘on,tne foilowing:
Movant received a life'without parole (LWOP) for Armed Robtery,
»Burglary, and Kidnapping.. Pursuant to S. C. code ANN.,17 25-45

in .2001." The trlggering offense was a conv1ctlon in- 1997 stemmlng :

from crlmes o commented as . a Juvenlle A e. Attempted
Armed Robbery and Assault- ‘and Battery w1th 1ntent to klll As

o mentloned earller}nzwas a Juvenlle.

o 20‘

Movant sentence v1olates the Fourth Amendment to the U S.
Constitutlon and. the South Carolina Constitution lnsomuch as

it prohlblts him ‘from receiving a meanlngful Opportunltylto,

be released at a meaningful p01nL in the, ‘a reallstlc llkerlhooa -
of release for the rehabllltated and meanlngful opportunlty o _'
to be heard South Carollna Constltutlon Artlcle 12 sectlon ‘. Z- f;



/
RELIEF REQUESTED

Movant's sentence entitles him to have the court recognize his
Juvenile status in light of aiken and that he is entitled to

a re-sentencing that focuses on the fact that children are

RESPECTFULLY SUBMITTED BY,
3o B

DeMarco Johnsdn,

. #241438
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4460 Broad Rlver Rd.
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constitutionally different from adults for purpose of sentencing
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_ S-TATE OF sOUrH; cmoﬁm&%t 1y 5! INTHE c_ouRT OF GENERAL SESSIONS |

: )‘w‘)'“."’ X '
COUNTY OF RICHLAND F C- Sv)'»r.\ﬂ_)t S
: . CeR&LY |

‘\

' DeMarco Johnson, ) MOTION TO DISMISS |
Petitoner, ) Sy RS
R ;"";’ . ; INDICTMENTNUMBER ,
. s ). 2000-GS-40-47714, 47716, 47717 47718 |
The State of South Ca:olma, g " L :
_ Defendant o ; .

Thrs matter is before the Court on Petmoner s Motron for Re-Sentencmg (Ex 1):
- pursuant to Atken v. Byars, 410 S. C. 534,765 SE.2d'572 (2014). On February 7 2001 ' :
" after being found guilty, of Burglary First Degree, Armed Robbery, and two counts of

’ "Krdnappmg at a tnal by Jury, the Honorable Mark Westbrook sentenced the Petmoner to o

’ y Llfe in Pnson wrthout Parole (LWOP) (see Ex 2) 'Ihe petmoner ﬁled h1s petrtlon for re-

R sentencmg on July 1, 2016 and the Supreme Court of South Carohna vested this Court - T
""wrth Junsdretton in. the matter on July 28 2016 (Ex 3) The State moves this Court o

- dlsrmss the Petition because the Petmoner was nota Juvemle when he reeewed a sentence ‘,

‘ K ' ,°f LWOP and therefore does not fall within the purvrew of Aiken. "

In Aiken; the South Carolma Supreme Court held that Mlller v. Alabama, 567 U. S : ‘

460 132 S.Ct. 2455 183 LEd 2d 407 (2012) apphes to Juvemles ‘who reoelved a - B

Co sentence of hfe wrthout parole under South Carolma s non-mandatory scheme Thus, the, .

Court in Axken ordered résentencing hearmgs for fifteen ‘inmates servmg LWOP .

'sentences they recetved as Juvemles The Court ordered this in hght of Miller, which

“ held that LWOP sentencing hearings for ]uvemles must take into consrderatron 1 the ‘

| chronologrcal age of the offender and the hallmark features of youth, mcludmg o

" -“nnmatunty, mpetuosrty, and failure to appreciate- the risks and oonsequence” ) the .

N “‘famrly and home envrronment” that surrounded the offender, 3) the errcumstances of

: :'the homicide oﬁ'ense mcludmg the extent of the offenders parttcrpanon in the conduct o

" and how familial and peer pressures may have aﬂ‘ected him; (4) the “mcompetencles .

1
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associated with youth—for example, [the offender's] inability to deal with police officers -
or prosecutors'(includin“g on a plea agreement) or [the offender's] incapacity to assist his
own attorneys”; and (5) the “possibility of rehabilitation.” 132 S.Ct. at 2468. Thus, if a

juvenile offender received an LWOP sentence and did not present mitigating evrdenee

relating to the offender’s youth, the offender is entitled to resentencing.
~ In order for an offender to fall w1tlnn the purview of Axken v. Byars, the offender

must have 1y been a Juvemle at the tlme of sentencing, 2) received a sentence of life

. without parole, and 3) received that sentence without the sentencmg court consrdermg the

“hallmarks of youth” as described in Miller v. Alabama.:

Petmoner does not- fall within the purview of Aiken v. Byars becaise he was not a.

R Juvemle at the time his LWOP sentence was imposed. Petitioner was born on _
L - 1979 At the time of hrs arrest for these offenses on December 15, 1999, he was

twenty (20) years old. Further, at the time of his convrctron on February 1, 2001 he was
twenty-one (21) years old. S S E ‘

Petmoner further clarms he is entrtled to a re-sentencmg due to the fact that he

' recelved a LWOP sentence where “the tnggermg offense was.a’ convrctxon m 1997

stemmmg from cnmes comrmtted asa Juvemle” thus v1olatmg \‘the Fourth Amendment

" tothe U. S Constrtutlon and the South Carolina Constltutton” (Ex l) The State submrts '

that Petmoner s clatm is wrthout ment and unsupported by law. o ,
‘ In State V. Green, 412 S.C. 65 770 SE 2d 424 (Ct App 2015) the South :

_ Carolina’ Court of Appeals addressed a nearly tdentxca] situation as the one at issue in the R

Petitioner’s Motron for Re-Sentencrng Green was found gullty at. trial of Armed

B Robbery Pursuant to the recidivist statute section 17-25-45 of the South Carolina Code,
" he was sentenced to LWOP as he had been properly served before lnal with the State’s -

notice of mtent to seek LWOP upon- conviction. Green argucd that because he was a
juvenile at the time of his prior conviction, a sentence of LWOP would violate his Elghth

Amendment nghts He went on to assert that “although he. was twenty years old at the

time of sentencing, and mneteen years old at the time of the current offense, he was only
seventeen years old when _he committed the prior offense that served as the triggering -

_offense under the recidivist statute.” Id at 75. The trial court rejected Green’s assertion -
and he was sentenced to LWOP., |



On appeal, the South Carolina Court of Appeals took an in depth look at this issue - |

and found that Green’s LWOP sentence was not in violation of the l:‘.ighth Amendment.
The initial analysw focused on l.he slatutory senlencmg enhancement prescribed by 17-
25—45 whlch states, in part '

e “[E]xcept in cases in which the death penalty is imposed, upon a
conviction for a most serious offense[,] ... a person must be sentencedtoa .
term of imprisonment for [LWOPY] if that person has ... one or more prior -
convictions for ... a most serious offense.” Armied robbery is defined asa

. '“most senous offense » S C.Code Ann. § 17—25—45(C)(l) (2014)

- Having established that two or more most serious convictiOns makes an oﬁ'enderf.

’ '-ehglble for LWOP the court exammed the issue -of Green s prior convnctlon and

E determined that because he was tried on the first case as an adult in general sessions

court, there was no error in sentencmg him to LWOP under the recidivist statute. Green_ _

at 84 citing State v. Standard, 3518.C. 199, 203, 569 S.E2d 325 328 (2002)

) The’ next issue addressed’ by the Green court was whether the sentence,.though
R proper under the rectdmst statute, ran afoul of the Elghth Amendment prothrtlon agamst‘\' '

- . crue] and unusual pumshment “In Standard our supreme court. held it 1s not cruel and

unusual pumshment to sentence a defendant to LWOP utlhzmg enhanced penalnes for a
_ burglary commrtted when the defendant was a juvenile so long as the defendant was tned

' .and sentenced as an adult for: the tnggenng offense.”. Green at 85 citing State v.
o Standard 351 S.C.at 204, 569 S E.2d at 328. As such, the court held that “the trial. court
*." did not err in ﬁndmg Greens sentence did not constitute cruel and inusual punishment L

29

because our appellate courts have rejected the argument that it is’ cruel and unusual ©

»pumshment to .use prior convrctlons for offenses committed as Juvemles for sentencmg S
enhancement under section 17-25-45. Green at 86; See also Standard, 351 S.C. at 204 .

569 S.E.2d at 328; Wlllxams 380 S.C. at 345-46, 669 S.E. 2d at 645.

Fmally, the Green court addressed the applncabrhty of MxIIer and found it to be»

. mappropnate

Although Miller. held that mandatory LWOP sentences for Juvemles

~ violate the Eighth Amendment, Green was twenty years old at the time of

. sentencing; therefore, he was not a juvenile when he was sentenced to
- .LWOP. Miller’s holding was based, in part, on the “recklessness,

3 ,
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| twenty (20) and twenty-one (21) years old, respectwely

impulsivity, and heedless risk-taking” of children; however, because

" Green was not a juvenile at the time he committed the current armed
robbery, the policy considerations from Miller are inapplicable. 132 S.Ct. -

- at 2458; see also Aiken, 410 S.C. at 541-42, 765 S.E.2d at 576 (“[T]he
Court in Miller noted that ... children were constitutionally different from

, adults for sentencmg purposes, a conclusion that was based on common
sense as well as science and social science.”). Therefore, Green's LWOP -
sentence did not violate the Eighth Amendment. Green at 86-87.

Petitioner’ s current claim is nearly identical to the SCenario in Green. At the time

- of Petmoner s first convnctlon for a most serious offense, he was a juvenile; however, the .

convnctlon occurred m General Sessnons court thus exposing lnm to the consequences of 4

- _future convictions under the Recldmst statute. Further, at the time of these convictions,

- and ‘even the arrest for that matter, the Petitioner was no longer a Juvemle as he was ‘

) l\ R )
Thus, in hght of Petitioner bemg class1ﬁed as an adult by Vlrtue ‘of h1s age-at the

txme of both the incident and the eonvxcnon, he does not fall within the class of offenders -
descnbed in Aiken-v. Byars and. Mlller v. AIabama As such, he is not entltled to a re--

. ,sentencmg and this’ Court should dismiss his petmon with pre_]udtce

- ISOMOYE.

" Daniel R. Goldbfr
~ Deputy Solicito:
Fifth Judicial Circuit
April __,2017

Columbla, South Carolina . .

cc:  The Honorable R Knox McMahon, Chief Administrative Jutige

" J. Taylor Bell, Counsel of Record for the Defendant '
1701 Main Street , ~
Coltlmbxa, 8C 29201 ‘
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IN THE COURT OF GENERAL SESSIONS -
. THE FPIFTH JUDICIAL CIRCUIT

" STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND. '

DeMarco Johnson, #241438
: MOTION FOR RE- SEN'I‘ENCING

’5'
wgm-; i
[ R

A licant :
PP ! ' PURSUANT TO
. "AIKEN VS. BYARS . A
-.-vs- o ' W= a2
.2012213286 e @
'STATE OF 'SOUTH CAROLINA - - R ,
e : N b:: ' .. ‘:: L
2. SxBespondent o R v
(e B
@
N o
L9

'Because of additional, recently decided binding const;tution
decision; the applicant in the above caption moves this Honofﬁble
.court for a re-senten01ng pursuant to Aiken VS. Byars, 410,

s. c. 534 765 S. E. 2d 572 s.C. . j

'Movant is entitled to a re- sentencing based on the following-

..Movant received a’ life without parole (LWOP) for Armed Robbery,
Burglary, and Kidnapping. Pursuant to S. C. code ANN. 17~ 25-45
~in. 2001. The triggering offense was a’ conviction in 1997 stemming
. commented as a juvenile i. e.AAttempted

Armed Robbery ‘and Assault and Battery w;th intent to kill. As
ementioned earlier ‘HE: was a juvenile. ‘

v G

<

ffMovant sentence v1olates the Fourth Amendment to’ the U.s.
COnstitution and the SOuth Carolina Constitution insomuch as
it prohibits him from receiving a meaningful opportunity to

’4'bé released’ at. a meanianui point in time, a 1ealistic lixelihood
'~ of release for the rehabilitated and. ‘meaningful opportunity .

to be heard South Carolina Constitution Article 12 section
2. . e L o
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RELIEF REQUESTED

Movant's sentence entitles him to have the court recognize his
Juvenile status in light of aiken and that he is entitled to

a fe-sentenciqg that focuses on the fact that children are ‘
‘constitutionally different from adults for purpose of sentencing

LR

*. RESPECTFULLY SUBMITTED BY

DeMarco Johns n, #241438
BRCI Mur—128

| 4460 Broad River Rd.
‘Columbia, SC 29210

B ’ 4
) .

: r"ﬁ —
. o O =
- -
nrzﬂ & T
oz e 7
T~
M ommlssl E | otraty—" R e '
Y on Expites L . .
Augus! 26, aozsp 3 z K
\ ) e
\ ' ©

omest 7

~




STATE OF SOUTH CAROLIRA

.couam'os ?xak\ a‘ma
iS‘t‘_rﬁ_ , )

33

Coae-#'_ 0/ ) 311 .
E MOST SE.RIDUS ﬁ'l?-ﬁﬂﬁ '.f
Gbm%hcs?mmmxo&andm .
iated Sentence, BRecommmdmnbv&sSme

510 be for dayslmom_‘ drind.
Cl CG&SECUTIVE ;o,semwccon._ sy 0-51_-.._:,: |
‘ ?;;cm. commoms/ - g |
URESTITUTION foeﬁrd, DWmvcd. C}Ordered . PTUP_.____ v
Totali §_ pxus 70% fapi s . .dayehours Pubhc quce mxpiovmem
_fPayment Texms , . Obuin GED :
gmbyscnypps ; .AncndVocRchab oricb Corps
‘ " ‘Mayvserve Wi .
ecipient: - ~ : ’Substhmeomhng -
Rect enty
"Fm? G $ . Wemwmml ng
9 ~!-236 (Assesm&nts IO@"‘

.,1’4- 121 H(AY(1) (Surcharge
I

Fine may be pd. in equa), wnsacutrvc weeklylmm}ﬂs

§14:1-211(AX2) (Surcharge) . .

.......

o §56-5-2995 (DUX Assessmgnt) .....

3% to Counity (if paid in. Inmﬂmmrs)

pnns ‘of §

mwmmbdmam T

TGTAL " L haea e ..‘._..v..-“- L




'Dateomffense
-SCC’od¢§ flp=Rwqy :
CDRCodee__Qﬁ__Q“;_i 5’
- CASERES‘I‘ORED o
ENT’E

t

T . )

The p!saé Dwamom Negouamns
STIEST: |

= _iﬁl’%‘ wzwou-rjf"mw ‘

De&nﬂamxswhemuednﬁr N }m}&
NCURRENT - or . {7 CONSECU‘I’NEmmemcon. o? 2Ll 4
*' SPECIAL, cormmons( :

' EJRESTI’I‘U"I‘ION DHeard, OWaived, CBO:ﬂered o .PT{IP
© Total:§_ _pius 20% fee: S L : davs’hows Public: Scmce Emploxmem

PaymemTerms R . ObtamGED

: EsetbySCDPPPS B T ,AttcndVocRchahorIomegs

May servcﬁfﬁbegmng

§56.5-2995 (DUT Assossmen), ..

“Random ] Dmnglcnhoi Tmmg B

514.1»205(&sessmcntsloe«:s) ..... R Jl’mm?s‘*ﬂmwﬂ-wmmmwm
§14:1 -zumxa)(s:zmwge;..,,...s —— puts. 0

§14-1-211(AX2) {Surcharge) I

B%wCOBmy(ifpmdmmmmnmn}
TOTAL v R e

SCCAZi7¢1/2000)




. 35

IN TEE COURT OF GENERAL SESSlONS
‘ H\ID!CWJCASE#‘

, STATE orsom CAROLINA -

CCOUNTYOF . .. . " .,
STATE . . VAL T

)

)

) :

Y TANWE
e )} Daw ofOffense

i { 8.C. Codé §:_

¢

J

)

)

'CDR Code#

1nmmor§ G n othg&c cmofumbmmgcmmc# [ Tk
. {0 NON-VIOLENT g vxcx.m m sz-:mcus Emsr sx’—i’mcus gn-zs-as
L s it 4, Ol " ‘O pe

,(3 CONCURR}ZNT or C} "GNSECLmVEwmmon

, " SPECIAL CONDITIONS:

: axsmmow um:& E}Wawed. DOrdered BTUP.__ - o R
Towl§ o _t, plus "B% fce. .-.-..............,,.... : daxs!bou:s Pubi:c Semczimpioxmem

. Paymem Terms: .~ oo » . Obiain GED > '
C}sethSCDPPPS R ,i MMWW W&Cms

?;:fm v Rmdomvmgwcahoi’rmg o
Wy (Assmmems 100%) i ‘Fine may be'pd. inequal, wnsecmm mkmmnthh
§14-1-2UH(AX() (Surcharge) ;... S ’gw of§ WW Fm
'“§14-1~2u(.«)(2)(smm)....‘,..... D Defeader

- §56-5-2995 (DUIAssessmnt) ...... e o :
,3%13County(ifmmmmnm) S i
"'romx, ...... e e 37 o

Clerk of Court/ Deputy Clerk




36

Rncxpient R NP
‘*F’me.‘.;v.- .f.‘..';' .............. :“.S-.’ )

§14- 1 =xxwxz)(8ummge).. e .‘s‘ '

to Coumy(}f;md in mmﬁmems)

S‘!:A’I'E OF som CAROL!N&

“T0) .CURRBN’S": or [3 OOHSECLH‘NEtosmmm"

. SPECIAL comsmon& f

te RESTR'UI’ION Bﬂeaxﬁ. Q\Vawod, Dﬁtdered

Total: § plus 20% fee: 5
Payment: Terms . :

Tl set by SCDPPPS

§14-1-211(AX2) (Surcharge).. .

‘:§56'5‘2995(Dmmsemmt) N

daw’bom Public Scmae Empiovmem e
- . ~-Olnam GED _—
T . Avtend Vo Rehab orJob Corps
" May serve W/E beginning _
: - Substande Abuse Com:sehng
Rendom Dmg’Aicohnl Twmg
F’me may be pd.. i equal, consectnm week}ylmomhh'

i DgiTOIDG
pa:dto?ubﬁc!)efcuierf’md.

pmz.s.ofs

PRESIDING 1t

Judge Code:
‘Sentepoe Date:




37

- 2016-07-28-03

‘@Zbe %upreme Court uf %nutb Qtarnlma

DeMarco Johnson Petntloner
State of South Carohna Respondent

e ' Richland County . S
Docket No 2000 GS-40-47714 and 47716-47718 S

“ORDER"

" Petitioner ﬁled a motlon on July 1 2016 for resentencmg pursuant to Arken V. Byars 410 S C.
. 534 765 S.E.2d 572 (SC 2014). Now, therefore, pursuant to SC CONST Art. V §4,

o IT IS HEREBY ORDERED that the Honorable R Knox McMahon be vested wnth exclusuve ,
junsdsctlon over the Petltloner‘s Motlon for Resentencing in the above-eaptloned matter.

- Judge McMahon shall atall trmes be vested with concurrent junsdlctlon in all cxrcurts of the

.- state-to dispose of matters relating to this case, and shall decide all matters pertaining to the .

- .Petitioner's Motion, and shall retain jurisdiction over this matter regardless of where he may
“be assrgned to hold court, and may schedule such hearings as may be necessary al any time -
w:thout regard as to whether there isa term of court scheduled. .

- If necessary, to resolve i |ssues related to the apporntment of oounsel a heanng shall be
- oonducted wrthln thlrty (30) days of this order. , :
- - Within srxty (60) days of the date of thls order, Judge MoMahon shall issue a schedulrng order

- . setting forth the schedule that shall be followed in this matter, including the date of the heanng

- on the mems The schedulmg order may be amended as neoessary

s/Costa M. Pleicones.
** Costa M. Pleicones
thef Justice

~ July 28,2016
. Columbia, South Carolina



The fbupt:ema Court of South Carolina

DeMarco Johnson, 'A - Petitioner,

State of South Carolina, L ~ Respondent.
| | RiChland‘County’ S

Docket No.: 2000-GS-40-47714; and 47716-47718 .

 ORDER

: Petitioner .filed "a'motion on July 1, 20'1'6' for 'resenten‘cing pursuant' to

/

Aiken v. Byars, 410 S C. 534, 765 S E 2d 572 (SC 2014) Now therefore pursuant to

SC CONST. Art, v, §4

IT IS HEREBY ORDERED that the Honorable R Knox McMahon be vested with -

exclusrve le’lSdlCtiO!‘) over the Petmoners MOthl’l for Resentencmg in the ' above-»

l}v

, captloned matter

Judge McMahon shall at all trmes be vested wrth concurrent ]Ul’ISdlCtlon in all-’

¢

circuits of the state to drspose of matters relatlng to this case, and shall decrde all

matters pertalnmg to the Petmoner s Motlon and shall retain- jurrsdlctlon over thls matter . .

regardless of where he may be assrgned 1o hold court and may schedule such hearrngs

~

‘as may be necessary at any time without regard as to whether there'is a term of court .

scheduled.

If necessary, to resolve issues related to the appointment of counsel, a hearing

shall be conducted within thirty (30) days of this order.



ey,

~ Within sixty (60) days of the date of this order, Judge McMahon shall issue a

schedulmg order settmg forth the schedule that shall be fonowed in this matter mcludmg

'

the date of the ht_aarlng on the merits.

. necessary..

July égzme

Columbla South Carolina L

a::v' .
N

Costa M. Plencones* -
Chief Justice -

The schedullng order may be amended as‘ _
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"STATE OF SOUTH CAROLINA - * IN THE COURT OF GENERAL SESSIONS
‘ ‘ Indictment Numbers: 2000GS4047714,

. B 2000GS4047716, 2000GS4047717, 2000GS4047718:
COUNTY OF RICHLAND :

' MEMORANDUM IN SUPPORT OF MOTION
FOR RE-SENTENCING PURSUANT TO
AIKEN V. BYARS, 410 S.C. 534 (2014)"

The State of South Carolina,
vs,

D'emarco‘J'oh'n’son

Defendant

- Demarco Johnson (D.0.B. -/1 979) was. anested and charged Wlth 1 count of Murder,
2 counts of Assault wrth Intent to K111 and 2 counts of Armed Robbery for an incident that
' occun'ed on or about June 18, 1995 At the time of the mcrdent Demarco was a5 year old '

Juvemle At some pomt in 1995 it appears that based on § 20-7-430(6) S. C Code of Laws

. ) (repealed effectxve July 1, 1996) Demarco s cases were: transferred to Rlchland County General

Sesswns court for cnmmal proceedmgs to continue aga.mst Demarco as an adult wzth nothang in -

Richland County Clerk of Court (General Sess1ons and Farmly Court) records m[i;éahng,an = - .

) ) ) N -'U ;’r\)
adversanal heanng took place. pnor to transfer. .. . . ‘F°~_ <

- PR
+

wgr

On March 20, 1996 Demarco was indicted for 1 count of Murder ©6- GS-4é-769§3, 2 i
R d‘counts of Assault and Battery thh Intent to Kill (96-GS-40 12218 96-GS-40-122 f') 2 counte |
of Armed Robbery (96-GS—40-12220 96-GS-40-12224) all stemming ﬁ'om the same mcrdent

v‘ that occurred on June 18 1995. On March 21, 1997 Demarco pled guilty to 1 count of Assault -

‘ and Battery with Intent to Kill (96 GS- 12219) and 2 counts of Attempted Armed Robbery 96- -
GS-40-12220, 96-GS-40-1222_4) in Rlchland County General Sessions court and was |

.concurrently sentenced to 12 years; provided upon the service of 8 years, the balance 'sus‘p‘ended

! Memorandum in support of Demarco Johnson’s motion for res-sentencmg pursuant to Aiken v. Byars based on pro

bono outline and research provrded by Vlrgmta Gulde Esq., Amber Hendrick, Esq., Elizabeth Hinson, Esq., and
Eric Smith, Esq.

fop P 5 S ;;*‘.".'?



~ with probatlon for 3 years. At the ttme of Demarco’s gurlty plea, the indictment for Murder (%6-

GS-40-7689) and 1 mdrctment for Assault and Battery-with Intent to K_lll (96- GS-40—122 18)

..+ were nolle‘prosse. B

On December 14 1999 Demarco was arrested and charged wnh 2 counts of Krdnappmg |
(G-246913 G-246914) 1 count of Burglary 1St Degree (G-246915), and Armed Robbery (G-

246916) At the time of the mcldent Demarco was 20 years old On July 12 2000 Dema.rco was

| | mdrcted for Armed Robbery (2000 GS—40-47714), Krdnappmg (2000-GS-40-47716)

Krdnappmg (2000 GS-40-47717), Burglary 1St Degree (2000—GS-40-47718) On January 5
2001 Frﬁh Judlcral Crrcmt Sohc1tor filed Notlce of L1fe Wlthout the Possrblhty of Parole w1th
the Rlchland County Clerk of Court and Demarco was served such notice onJ anuary 19, 20017

At 9 53 am. on February 6 2001 the Jury was sworn in and the trial agamst Demarco began for

Armed Robbery (2000-GS—40-47714) Kldnappmg (2000-GS-40-47716) Kldnappmg (2000 Gs-

40-47717) Burg]ary 1St Degree (2000 GS~40-47718) At3: 15 p m. on February 7, 2001 the jury

returned the verdrct of gmlty on all counts and Demarco was mandatonly sentenced to lrfe 1n

pnsonthhoutthe p0551b111ty ofparole - | Ll

On February 12 2001 Notice of Appeal was ﬁled wzth the South Carolma Court of
Appeals On May 28, 2002 the South Carohna Court of Appeals afﬁrmed Demarco s convrctlon
and sentence On February 24 2003 the South Carolma Supreme Court denied: Demarco s |
petltlon for writ of certloran : » ‘ ‘. _ L , 4

On July 1 2016 Demarco ﬁled a pro se Motlon for Resentencmg Pursuant to Atken v.
Byars, 410 S C. 534 (2014) On July 28, 2016 the South Carolma Supreme Court issued an order
: vestmg the Honorable R Knox McMahon w1th exclusrve Junsdlctlon over Demarco 'S Motlon

for Resentencmg Pursuant to Azken v. Byars



Demarco’s mandatory sentence of life without the possibility of parole
pursuant to South Carolina’s Two-Strike Law (S.C. Code of Laws §17-25-
45) violates the Ergl_:th Amendment’s ban on cruel and unusual gumshmen

Demarco mandatory sentence of life without the possibility of parole pursuant to South
Carolma s re01d1V1st statute, S.C. Code of Laws § 17-25-45(1995) as amended violates the
Eighth Amendment’s ban on cruel and unusual pumshment because Demarco was a Juvemle ( 15
years old) at the trme of the tnggenng offense. Therefore Demarco is entrtled to a resentencing
heanng _that takes mto account (1) Chronologlcal age of Demarco and hallmark features of youth ;
, mcludmg 1mmatunty, 1mpetuosrty, and fa.rlure to apprecrate the nsks and consequences (2) the -
family and home env1ronment that surrounded Demarco 3 the clrcumstances of the offense -
including the extent of Demar_co S partrcrpatlon in the conductand how fam1ha1_and:ipee'r N R
pressures may have affected h1m (4)‘the incompe'tencies associatedf wrth youth - for eﬁrampl'e, j : |

!

Demarco ] mablllty to deal with polrce officers or prosecutors (meludmg ona plea agreement) or

'1

incapacity to assrst hrs own attomeys and (5) the possrbrhty of rehabrhtatlon as reqmred by

; leler v. Alabama 567 U S. 460 (2012) and Azken V. Byars 410 S C 534 (2014). -

T Chlldren are constrtutlonally different from adults and have - R
special status and protections under the Eighth Amendment’ :
- ban on cruel -and unusual pumshment. ' :

" “Children are constrtutlonally drfferent from adults See leler 567 U.S. 460 (2012)

Durmg the past decade the Erghth Amendment’s ban on cruel and unusvial pumshment

jurisprudence relatmg to.our youth has been a toplc of great discussion and evolut:lon by the
United States Supreme Court resultmg'm greater protections from the 1mposmon of overly harsh

cnmmal sentences.:

Beginning w1th its decision in 2005, the United States Supreme Court held that the

Eighth Amendment’s ban on cruel and unusual punishment prohibits capital pumshment for




\

Juvemles Roper V. Szmmons 543 U. S 551 (2005). Five years later, the United States Supreme

Court decrded Graham v. FIorzda holding that the Erghth Amendment’s ban on cruel and

unusual pumshment prohrbrts a Juvemle from bemg sentenced to life wrthout the possrbrhty of

parole for a non-homrclde offense 560 U S. 48 (2010) Then leler V. Alabama was decrded in

2012 and the Umted States Supreme Court held that mandatory life w1thout the poss1b111ty of

43

parole sentences for Juvemles vrolates the Elghth Amendment’s ban on cmel and unusual o

: ."’"pumshment 567US 460 (2012)

Followmg the leler decrsron, the South Carolma Supreme Court declded Aiken v. Byars, B

41 0 S.C. 534 (2014) ‘In Azken the South Carolma Supreme Court took up the questron of

: whether or not leler apphes to Juvemles who recerved a nonmandatory sentence of llfe w1thout _

‘the poss1b1hty of parole In afﬁrmatrvely answenng thrs questron the South Carolma Supreme

‘ Court explamed that the Umted States Supreme Court’s recent decrsrons on the Erghth : ’7'_ '

of: precedent Categoncal bans on certam sentences based on the mablhty to reconcrle the class ‘
of offenders and the seventy of the penalty, and cases that requrre sentencmg authormes to grve

- consrderatron to the mdrvrdual charactenstrcs of an. oﬁ’ender and the detarls of hrs offense pnor B

)

J . to 1mpos1ng a sentence See Azken 410 S C 534 (2014) The South Carohna Supreme Court

RO went -on to quote the Umted States Supreme Court from MtIIer '-

L .

A sentencer must be allowed to consider that youth is more than a
~ chronological fact, and carries with it irresponsibility, a

. impetuousness, and recklessness, factors as transient as youth - -

© itself. Although a court may still sentence a juvenile to life without
‘ parole after an individualized hearing the Court cautroned that -

- given children’s diminished culpabrhty and heighten capaclty for
" change that appropriate occasions for sentencmg juveniles to this

harshest possrble penalty will be uncommon.

e 'Amendment’s ban on. cruel and unusual pumshment relatmg to our youth are based on two hnes c
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~

. _'Aiken, 410 S.C. at 539. The South Carolina Supreme Court wention to acknowledge that while

Miller was not expressly extended to sentencing schemes such as South Carolina where life

" without the possibility of parole is permitted but not mandated that it was required to give the.
- effeet to the proportionality rationale integral to the holding - youth has COnstitutlonal :
' _I sigm'ﬁcance and failure of the sentencing court to take into account the hallmark features of your |

- prior to sentencmg isa v101at10n of the Elghth Amendment’s ban.on cruel and unusual

pumshment See Azken 410 S C.at 543

-3

s These recent decrslons by the Supreme Court of the Umted States and the South Carolina .

A

Supreme Court make it clear that our youth have special status and protectlons under the Eighth -~ S

o Amendment’s ban on cmel and unusual punishment, and make it clear these pnncrples laymg the

foundatron of i rts Junsprudence should be apphed generally to our youth wrthm the cnmmal

g Justrce system

In making the recent decisions relatmg to our youth and the Brghth Amendment’s ban on - o

"_ - ' -cruel and unusual pumshment the Supreme Court of the Umted States has begun relymg on ,

. findings from recent neuroscience studres of adolescents These recent developments in
"neuroscience conﬁrmed the “what parent knows” about drfference between adults and

- adolescence Pnor to Roper neuroscrence played no role in decrsrons about developmental

dlfference between our youth and adults. However, begmmng w1th Roper dunng oral arguments
and through Amrcr, and du'ectly addressed in leler the court began considering and relymg on
adolescent neurosc1ence research. Ehzabeth Scott, 'Ihomas Gnsso, Marsha Levrck, & Laurence
Stemberg, The Supreme Court and the Transformatron of Juvenile Sentencmg 6-7 Trustees of

Columbra Umversrty in the Crty of New York (201 5)



Adolescents’ involvements in criminal actmtles are speclﬁc mstances of a more general
propensxty of our youth for nsk-takmg and sensatlon-seekmg, and are 1mpuls1ve acts commxtted
wrthout full thought and con51deratlon for the long-term consequences Id

\ Many studres have found that adolescents and mdrvrduals n thelr _ v
early 20s are more likely than either children or somewhat older oo
adults-to' engage in risky behavior; most forms of nsk-takmg R .

. follow an inverted U-shaped curve with age, increasing between

" ‘childhood and adolescence, peaking i in elther m1d- or late R

: adolescence and dechmng thereaﬁer T

. Id at 7 Cnmmal actwrty follows th.lS pattern and is referred to as the “age cnme curve.” Id

The Umted States Supreme Court was mﬂuenced by the screntlﬁc data suppomng thns in Roper, o

L

Graham and Mlller
Tlns data shows -

- '.t;'v [fjmdlngs from developmental neuroscrence align well w1th those
... from behavioral and psychological studies of age differencesin .
" traits like sensanon-seekmg and impulsivity. Neuroscientists have .
- described a maturational imbalance during adolescence that is' ¥
- 'characterized by relative immaturity in btain systems that are
... involved'in self-regulatron dunng a time of relatively heightened -
' neural responsiveness to appetitive, emotional and social stlmull S
-~ Withrespect to self—regulatlon, structural imaging studies using - B
.. diffusion tensor imaging (DTI) indicate immaturity in neural ~ * * SR
.~ connections within a fronto-parietal- striatal brain system (localized -
" primarily in the lateral prefrontal cortex, mfenor parietal lobe and -
v .. anterior cingulate cortex) that supports various aspects of executive -
~ . -~ function.. These connections become stronger over the course of .
. adolescence as 4 result of both maturation and experience, and the' ]
.+ ., strength of these connections is positively correlated with impulse .-~ 1
- control. Maturation of the structural connectivity (i.e., the phy51cal ’
~ connections between brain structures) in this brain systemis -
: paralleled by increases in functional connectivity (i.e., concurrent -
. activation of multlple brain reglons) and by changes w1th agein
. pattems of activation during tasks that measure aspects of g
- “executive function,” including working memory, planning, and
response inhibition (all of which are important for impulse control
and thinking ahead) as revealed by ﬁmctronal ‘magnetic resonance .

| '.lmagmg (fMRI)



46

By contrast, numerous fMRI studies show relatively greater

neural activity during adolescence than in childhood or adulthood
in the brain system that is located mainly in the ventral striatum

- and ventromedial prefrontal cortex. This system is known to have
an important role in the processing for emotional and social
information and in the valuation and prediction of reward and - .
punishment. According to what has been referred to as a “dual
systems model,” the heightened responsiveness of this socio-
emotional, incentive-processing system is thought to overwhelm.

. - or, at the very least, tax the capacities of the self-regulatory system, °
‘ compromrsmg adolescents’ abilities to temper strong positive and
negative emotions and inclining them towards sensauon-seekmg, -
nsk-takmg and impulsive antlsoclal acts ’

| Id at 8 see also Amrcus Bnef for the Amencan Psychologtcal Assoclatlon, Amerc1an

N

T Psychxatnc Assoclatlon, and Nattonal Assoc1at10n of Soc1al Workers as Am101 Cunare in. '

Support of Petmoners leler V. Alabama 567 U S. 460 (2012) (No. 10 9646 10 9647)

State v. Standard and State v. Green are no longer good law

~

In hght of these recent deve10pments in the Elghth Amendment’s ba.n on cruel and

| unusual pumshment and the speclal status of our youth under the Etghth Amendment, State V.

‘ Standard is. no longer good law In 2002 the South Carolma Supreme Court took up the questton

whether or nota sentence of 11fe wnhout the poss1b111ty of parole constttuted cruel and unusual

' pumshment under the Elghth Amendment if the tnggenng oﬁ‘ense was commttted at the time the

defendant was a. Juvemle under South Carolma s Two-Stnke Law SC Code § 17 25-45 in State
V. Standard 351 'S. C 199 (2002) The South Carohna Supreme Court ruled that that an enhanced
sentence based upon a pnor most senous conv1ctlon fora cnrne wh1ch was commltted asa

N

Juvemle does not oﬁend evolvmg standards of decency SO as to constltute cruel and unusual

pumshment v1olatmg the E1ghth Amendment Id However the de01510n in State v. Standard

was prermsed on Thompson V. Oklahoma 487 U S 815 (1988) whmh has since been overruled.
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In Thompson the Umted States Suprerne Court held that the Elghth Amendment
prohxblts cap1tal pumshment of a person who is under 16 years of age of the tlme of the offense.
Id at 838 -The Thompson oplmon was based on the trend ina majonty of Junsdrcttons and

5 rehed on the “evolvmg standards of decency that mark the progress of a maturmg soclety ” Id at

L 821 Ihompson was overruled by Roper in 2005 and the Umted States Supreme Court held that 7

- :1t was unconstltutlonal to nnpose capltal pumshrnent for oﬁenses comrmtted by an md1v1dua1 3 :

s under the age of 18 Roper 543 US. at 578. The Umted States Supreme Court 1n Roper” ‘

: f:;',vrejected the analytlc framework used by the South Carolma Supreme Court in State V. Standard '

- ~and mstead adoptedx the analy51s of the Elghth Amendment’s ban on cruel and unusual used in’

- B Atkms V. Vzrgzma 536 U S 304 (2002) in whrch Umted States Supreme Court exerclsed its own

i d ependent Judgment as to whether pumshment 1mposed was proportlonate to the Juvemle S .

o culpablhty Roper 543 U S at 564 73

2 In State v. Standard the South Carolma Supreme Court drd not apply a proportlonallty

. )

: analysrs as mRoper See generally State v Standard 351 S. C at204-206 Addmonally, cases. - R

T » c1ted in State v. Standard in support of contemporary standards of decency so as to constltute

T cruel and unusual pumshment are no longcr of any value as several have smce been overruled by

B These fmlures are fatal to the eontmued vahdrty of State V. Standard

- Graham and the others do not meet the requtrements of leler a.nd in South Carolma Atken

\

The South Carolma Court of Appeals dec1s1on in State v. Green ‘was incorrect. In 201 5 |

 the South Carohna Court of Appeals bneﬂy con51dered whether a mandatory hfe wrthout the

», o poss1b1hty of parole sentence pursuant to the recldmst statute v101ates the Elghth Amendment s

o -"banon cruel and unusual pumshment where the md1v1dual was a Juvemle at the time of the :

: tnggermg offense State v. Green, 412 S. C 65 (S C App 2015) Relymg on State V. Standard
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(’ sentencing enhanCement under section l7-25445 ? Id at 86. The South Carolina Court of "

_ the Juvemle defendant absolute no opportumty to reform or rehabrhtate w1thm the South

“the South Carolina Court of Appeals stated the sentence in State v. Green “did not constitute -

; hfe wrthout the possrbthty of parole because‘though he was a Juvemle at the time of the pnor

as an adult for the tnggermg offense 1t is not cruel and usual pumshment even’ where the B | \

:defendant had not ﬁmshed servmg the sentence of his ﬁrst offense pnor to commrttmg the B

“consideration the policy considerations and neuroscience studies regarding a‘dolescents cornpared » |

cruel and unusual punishment because our appellate courts have rejected the argument that it is

crue] and usual punishment to use prior convictions for offensesfcommitted as juveniles for

Appeals in State v. Green determmed that it was bound to sentence the defendant to mandatory

\

convrctron for purposes of the rec1d1v1$t statute so long as the defendant was tried and sentenced

_’second oﬁ'ense that led to the defendant’s hfe wrthout the possrbrhty of parole sentence grvmg

.l,
U

”

Carolma cnmmal Justrce system See td at 85 86 Relymg on State v. Standard the South

Carolma Court of Appeals gave sole welght to the fact that the defendant was not a Juvemle

“when he was sentenced to life wrthout the possrbrhty of parole desplte the undxsputed fact that

) the defendant had- not ﬁmshed servmg hls sentence for the ﬁrst offense and not takmg mto e

‘to fully de.veloped 'indi\}iduals Which was considered and relied upon by the United States

)

| ' Supreme Court in Roper, Graham and Mtller See generally State v. Green: 412 S.C. at 85 87.

As prev10usly noted, State v. Standard was declded a decade before Mtller and a dozen ‘
years before Aiken and as such the South Carolina Supreme Court in State 12 Standard did not
consrder Miller and Aiken in reachrng its decrsron Because State v. Standard did not consrder o
Mtller and Aiken in determmmg whether the Eight Amendment was vrolated in cons1denng a

Juvemle conviction as a predrcate conviction under South Carolina’s Two-Stnke Law, State V.
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v 'Green's reliance on State v. Standard is mappropnate and vrolates the recent line of precedent ‘

| regardmg the consrderatron of Juvemhty at sentencing. Further the South Carolina Supreme
Court in State v. Standard reached its conclusron based upon precedent that has since been
‘overruled as such the foundatron upon ‘which the South Carolina Court of Appeals rehed onin °

reachmg 1ts conclusmn was faulty

Evolvmg standards of decency that mark the progress ofa
.. ' maturing society counsel against the decisions i in State v.
- Standard and State v. Green, and support a judgment that an
individual cannot be penalized with the harshest penalty of life
‘without the possibility of parole based on a juvenile oﬁ'ense, as
doing so removes youth from the balance

Ch1ef Justlce of the Umted States Supreme Court Earl Warren used the phrase “evolvmg

| standards of decency that mark the progress ofa matunng soclety” in Trop V. Dulles, 356 U S..

. 86 101 (195 8) in dec1dmg what lumts are placed on the government by the Elghth Amendment’s‘ L

h ban on cmel and unusual pumshment Wlule not always d1spos1t1ve but sometlmes helpful i "

determrmng evolvmg standards the courts look to natlonal consensus such as state legrslatron, | ,

and mtematronal laws for gmda.nce See Roper 543 U S. 551 (2005) State leglslatron and B

mtematlonal laws reﬂect socletal Judgment that Juvemle offenses do not have the same welght as

| adult oﬂ‘enses See generally S. B 9 2011 2012 Reg Sess (Cal. 2013)(a.llows aperson who was |

. under 18 years old at the ume of a crime and sentenced to life wrthout the possibility of parole to
submlt a request to have anew sentencmg hearing); S B 260 2013-2014 Reg. Sess. (Cal. -
2014)(establlshes drﬁ‘erent criteria for Juvemles parole process for Juvemles tned/sentenced as -
adults); C.S./H.B. 7035, Ch. 2014-220 Leg Sess. (Fla. 2014)(estabhshes new sentencing

_ guldehnes for Juvemles in response to Graham and Mlller) H.B. 421 0 2014 Reg Sess. (W. Va. -
2014)(ehmmates hfe without the possibility for juveniles and eligibility for parole no later than

15 years after mcarceration); HB: ;21,16,2014 Reg. Sess. (Haw. 2014)(abolishes life without the

10
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'possibility of parole for juveniles); U.N. Convention on the Rights of the Child, Fact Sheet: A
Summary of the Rights Under the Convention on the Rights of the Child,
https:www.mticef.org‘/crc/ﬁles/Rig,hts_overview.pdf (Article 37 — “No one is allowed to punish |

children in a cruel or harmful way. Children who break the law show not be treated cruelly.

' They shou_ld not be put in prison with adults, should be able to keep in contact “dth their
‘ fanrilies and should not be sentenced to death or life imj)rison vvlthout the possibility of
3 release ). Noteworthy to South Carolina specrﬁcally, in 1991 and 1992 the South Carolma
. House of Representatives adopted the concurrent resolutron South Carolma $790 to support the -
» »: ' Umted Natlons “Conventron on the Rrghts of the Chrld” and to request agencles prowdmg

services to chrldren t0 aim to achreve the goals of the conventron Th15 mdlcates a wrlhngness of

|

the state of South Carolma follow in the footsteps of t.he Umted Natlons when 1t comes to
oo ) .

’ Juvemle nghts

Cnmmal oﬁ'enses commltted by Juvemles, even when
prosecuted in General Sessnons criminal court, should not be

qualifying conviction for the: purposes of South Carolma s
Two-Strike Law - :

U Preeedent from both-the United States Supreme Court and the SoUth Carolina Suprenre
Court make it clea.r that Juvemle crimes are not as severe as cnmes commrtted by adults because
their brams have not fully developed and they are not fully able to contxol their behavror See
Graham, 560 U.S. at 68 (notmg that there are funda.mental dlﬁ'e_rences betyveen Juvende and

b

adult lninds as the part of, the brain involved in behavior conﬁ"ol is not fully matured even in late

-adolescence); Roper; 543 U.S. at 569 (“The susceptibility of juveniles to immature and

irresponsible behavior means ‘their irresponsible conduct is not as morally reprehensible as that
of an adult.’”) (citing Thompson v. Oklahoma, 487 U.S. 815, 835 (1988)); Aiken, 410 S.C. at 543

(“[1]t is the failure of a sentencing court to consider the hallmark features of youth prior to

11
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, 'sente'ncingthat offends the Constitution ”). Because of this, courts have routinely held that when
sentencmg Juvemles for thelr crimes whether adjudrcated in famrly court or cnmmal court, courts
. must consrder the specific nnpart of the defendant’s ]uvemhty on their conduct and take mto |
B account the differences in children that counsel against extensrve sentences See Aiken, 410 S C
L oat 544 (c1t1ng leler factors reqmnng sentencmg courts to take mto account the age and hfe
crrcumstances of Juvemle offenders and the cnme commrtted) see also Graham 560 U. S at 73
' (“Even 1f the State’s Judgment that Graham was mcornglble were later corroborated by pnson s
. mrsbehavmr or farlure to mature the sentence [hfe w1thout the poss1b111ty of parole] was stlll 7.j .
_ dlsproportlonate because the Judgment was made at the outset ”) Further the fact that many
states permxt Juvemle crimes to be adJudlcated in adu.lt cnmmal court for certam cnmes makmg o
i Juvemles ehgrble to receive. the same sentences as adults does not mean that states mtended to -

' sub_]ect Juvemle oﬁ‘enders to the same consequences See Graham 560 U S: at 66-67

LR L "‘ ' Many jlll’lSdlCthIlS ﬁnd that sentencmg a defendant under a rec1d1v1st statute 1s not

‘ ‘sentencmg them for pnor cnmes but merely sentencmg them for the current cnme wrth a strffer
- fsentence based on therr pattem of conduct See Vzckers v. State 117 A 3d 5 16 520 (Del 2015)
i ' (“courts consrder 1t an enhanced pumshment for the current offense not an addmonal

pumshment for the earlrer oﬁ‘ense ”), Umted States V. Orona 724 F 3d 1297, 1307 (10th C1r

R 2013) (notrng that habrtual oﬁ'ender statutes only penahze the latest criminal oﬁ'ense commltted

I;by the defendant) Umted States v. Hunter 735 F. 3d 172 175 (4th Crr 2013) (notmg that an {.'
enhanced sentence under a rec1d1v1st statute is merely a snffened penalty for the most recent
crime wh1ch is con51dered an aggravated offense because itis repet1t1ve)

Whlle several Junsdlctrons permrt adjudlcatlons of Juvemle crimes to serve as “pnor |

‘convrctrons > to increase ‘subsequent sentences under rectdrvrst:or‘ habitual offender statutes. ‘See

12
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United States v. Wallace, 663 F.3d 177 (3d Cir. 2011) (permitting juvenile offense adjudicated in
~adult court undeér youthful offender Statutes to be considered in determining career offender
status); United Statés v. Orona, 724 F 3d at 1304 (collecting cases) However, although such

reasomng aligns w1th one aspect of the Umted States Supreme Court precedent, which finds that

recrdmsm statutes only pumsh a defendant for last in time offense and not his status as a
recrd1v1st, United States v. Rodnguez 533US. 377 385-86 (2008), it contradlcts the hne of R |
precedent whlch fmds that Juvemle crime is less severe than adult crime because juveniles are .
less culpable see Mlller 567 U S 460 (2012)

As a threshold matter such reasoning ; makes no sense. If a defendant bemg sentenced

~under a recrdwrst statute for a current cnrnmal offense would not be subJected toa helghtened

‘ -sentence but for h1s pnor cnmmal offense, then it stands to reason that he is being sentenced for :

vl
i

those pnor cnmmal offenses in conjunctton wrth the current criminal oﬁ'ense But, even 1f our |

‘ courts consrder mcreased pumshment under a recldmst statute only a pumshment for the latest L |

. offense that 1s aggravated because 1t is repetmve ‘such conduct cannot be: nghtfully deemed

‘aggravated” when' the 1mt1al oﬂ'ense Aprovxdmg the' aggrava’uon is less culpable because

o comrmtted bya Juvemle As such when deterrmmng pnor convrctrons under a recld1v1st statute

itis 1lloglcal and contrary to precedent to grant the same weight to offenses commttted when the :

defendant was a juvenile as would be 'granted to any offenses committed once the .,defendant L

reached the age of majority.

-Furthermore itis illogical that a circuit solicitor or an assistant circuit solicitor can make

a umlateral decision wrthm 2 days (as was required by S.C. Code §20-7-4630 n 1995) towaivea
cnrmnal offense committed by a Juvemle from Family Court to adult General Sessions Court for -

~ disposition without consideration of (1) Chronological age of the juvenile and hallmark features

13
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v'of youth mcludmg immaturity, 1mpetuosny, and farlure to apprecrate the nsks and |
: consequences (2).the famrly and home environment that surrounded the Juvemle 3) the
_ cncumstances of the offense mcludmg the extent of the Juvemle s partrcrpatron in the conduct
: '.and how fam111a1 and peer pressures may have affected hun (4) the mcompetencres assocrated -
. : with youth for examp]e the _]uvemle s mabrhty to deal wrth pohce oﬁicers or prosecutors |

o (mcludmg ona plea agreement) or mcapacrty to assist h1s own attomeys and (5) the possrblhty

~of rehabrhtatlon as requrred by leler and Azken which drffer ﬁ'om the factors in Kent v. Umted

States, 383 U S. 541 ¢ 966) and. then makes the offense ehglble for enhancement under South
- Carolma s. Two-Smke Law. | o |
) In the rnstant case, Demarco entered a gmlty plea to 1 count of Assault and Battery wrth
Intent to Krll (96-GS 12219) and 2 counts of Attempted Arrned Robbery 96- GS-40 12220 96-
’v GS-40—12224) in Richland County General Sessrons court and was concurrently sentenced to 12°
‘I :vyears prov1ded upon the service of 8 years the balance suspended wrth probatron for 3 years at - |
L the age of 15 Iti is unknown, because of lack of record keepmg in chhland County Farmly
Court or Rlchland County Crrcmt Court, whether a warver hearmg in. fact took place and 1f SO | v
: what mformatron was taken mto account dunng th1s warver heanng As such, Demarco drd not
recerve any beneﬁt of the Juvemle Jusnce system and its. focus on rehabrhtatron Instead
: -.‘;.Demarco was sentenced toha pnson ‘term at the age of 15 where he was exposed to harden '
"‘cnmmals where rehabrhtatron fora Juvemle wou.ld be nonexrstent and surv1val would be the only
thmg that mattered to Demarco Thrs fact is lmportant as many cases ﬁnd that the reasons.
‘ Justlfymg an enhanced sentence asan adult whrch takes mto account crimes commrtted asa
“ Juvemle is that the Juvemle was obvrously not rehabrhtated by the Juvemle Justrce system See

People V. Nguyen 209 P. 3d 946 956 (Ca] 2009) (“If the parens patnae features of the _]uvemle .

14



. justice system have succeeded in rehabrhtatmg a youthful offender, all well and good. Butif the

person was not deterred, and thus reoffends as an adult, th1s recrdrvrsm isa highly ratronal basis
for enhancing the sentence for the adult offense.”), see also United States v. Hunter, 735 F.3d
172, 176 (4th Cir. 2013) (noting that the defendant had the opportlmity to.dernonstrate

rehabilitation but elected to continue his course of illegal conduct); United States v. Hoffman,

| 710 F.3d 1228, 1233 (11th Cir. 201'3) (noting‘that c‘Ou‘rts should be able to consider prior

youthﬁ:.l offenses ‘%vhen sentencmg cnmmal who contmue thelr 111ega1 activity mto

adulthood. ”) However Demarco d1d not receive any opportumty for rehabrhtatron because he

 was sentenced asan 1 adult and sent to-adult prison. A number of studies have determmed that

“the prosecunon of Juvemle offenders in’ adult cnrmnal court srgmﬁcantly mcreases the

hkehhood that the youth wrll comrmt vrolent or other crimes in the future »: Emrly M. Stemer

o When Psyehalogy Answers Constztutzanal Questzons ‘The Ezghth Amendment and Juvenzle SR

Sentencmg, 46 U. Balt. L Rev 353 371 (2017)

It follows that if _]uvemle crime is less culpable than adult cnme then _]uvemle cnme

= -cannot be\and should not be quahfymg .convrctron forv the purposes of South Carolma s Two-°

Stnke Law and theréfore Demarco 'S mandatory sentence of hfe wrthout the possrbrhty of parole'

pursuant t0 S.C. ‘Code of Laws § 17-25-45 vrolates the Elghth Amendment’s ban on cruel and

- unusual punishment. . LU ..s:'{‘l o

South Carolina’s Two-Strike Law unconstitutionally mandated a sentence of
life without the possibility of parole based on Demarco’s juvenile convictions
which deprived the court from exercising the discretion to consider
Demarco’s umgue circumstances as required pursuant to Mtller and Aiken.

| South Carolma s Two-Smke Law unconstltutlonally mandated a sentence of 11fe wrthout '

the possibility of parole based on Demarco’s juvenile convrctlons whrch deprived the court from

exercising the discretion to consider Demarco’s unique circumstances as required by Miller and

15
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' '_ 'Azken Miller requires the sentencmg court to take into account how chrldren are drﬂ'erent, and
- how those drfferences counsel aga.mst irrevocably sentencing them toa hfenme in pnson See |
g Azken 410 S.C: at 543. leler rejected mandatory penalty schemes that prevent the sentence

~ from consrdenng youth and from assessmg whether the- law s harshest term of 1mpr1sonment

proportronately pumshes a Juvemle offender. 567 U S at (shp op at 18-22) Cltmg Umted

o L States Supreme Court precedent (Roper and Graham) leler makes clear that sentencers must

be able to consrder the mrtrgatmg qualmes of youth 567 U S at (shp 0p at 3 l)
o When adoptmg Miller’s holdmg, the South Carolma Supreme Court sard

The Miller Court unequrvocally held that youth has a constltutronal
dimension when determining the appropriateness of a lifetime of
¢ incarceration with no possibility of parole; and that the mandatory
- penalty schemes at issue prevented the- sentencing authority from
- considering the differences between adults and juvenile offenders -
' before 1mposmg a sentence of hfe W1thout parole ’

Azken 410 S C at 542 In adoptmg Mxller S holdmg, the Atken court determmed that sentencmg

55

L heanngs suffer from a constltutlonal defect when the sentencmg court farls ¢ examme the youth o

| of the offender through the lens mandated by Mtller See Azken, 410 S. C at 543 n. 8 The Azken
oo “court artrculated 5 factors that a sentencmg court must consrder m order for the hearmg to be

s ?consntuuonally sound ” _ = . |
(1) the chronologlcal age of the offender and the hallmark features S
~ of youth, including “immaturity, impetuosity, and failure to (
S appreciate the risks and consequences”; (2) the “family and home =~ -
"“ . . environment” that surrounded the offerider; (3) the circumstances
' " of the homicide offense, including the extent of the offender’s
- participation in the conduct and how familial and peer pressures
may have affected him; (4) the “incompetencies associated with
- youth — for example, [the.offender’s] inability to deal with police
officers or prosecutors (including on a plea agreement) or [the
offender’s] incapacity to assist his. own attomeys” a.nd (5) the

. “possibility of rehablhtatron o . o

1

Azken 410 S. C. at 544 (c1t1ng Mleer)

16
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In creating these factors, the Aiken court sent a clear message that youth is of significant

- constitutional significance when determining the .imposition, ofa sentence. As such, it follows

AN

that youth_maintains that same constitutional dimension even when determining the sentence of

an adult based upon a crime committed as a juvenile. Where a mandatory penalty scheme uses.a

1

prior conviction to impose a sentence of life without the possibility of parole, topass - -

constitutional muster youth must be fconsidered by! the sentence prior to imposing life without the

poss1b111ty of parole |
MlIIer made it clear that it was not holdmg that a Judge may not unpose life without the '

possrblhty of parole. 567 U S. at (shp op.; at 21) Aiken echoed th1s, “W1thout questron, the ~

judge may st111 determme that hfe w1thout parole is the appropnate sentence.” 410 S. C. at 545

| However, the current statutory ﬁ'amework codrﬁed S C Code § 17—25-45 shackles judges’ by

| '_"mandatmg Ilfe wrthout the p0351b111ty of parole based solely upon an mdlvrdual c1rcu1t sohcltor
. or assmtant cucmt sohcrtor s declslon to ﬁle notrce they are seekmg hfe wrthout the possxblhty

- of pa.role on an mdrvrdual ‘leler requlres those shackles to be removed under a narrow set of )

: cucumstances where a Juvemle faced mandatory hfe wrthout the poss1b111ty of parole

o Slmﬂarly, thc srtuatron where life w1thout the poss1b111ty of parole is nnposed solely because of a

. defendant’s pnor convrctron for a crime commrtted whrle a _]uvemle also presents the court wrth \

a narrow set of crrcu.mstances To 1mpose a mandatory sentence of 11fe without the p0551b111ty of
parole under those clrcumstances requires one to accept that youth is u'relevant, and poses arisk
of drsproportlonate pumshment Mtller re_]ected th1s stating, “By makmg youth (and all that

accompa.mes it) n'relevant to 1mposmon of the ha.rshest prison sentence, such a scheme poses too

great a risk of dlsproportronate pumshment » 567 US. at (shp op., at 21)

I
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) Although Miller and Aiken requrre that judges be perrmtted to exercrse discretion w1th
respect to sentencmg, these cases do not hold that judge should have unfettered discretion.
leler stressed the unportance of adhenng to a process and followmg certam gmdelmes This -
process and the gurdehnes are 1mportant because reliance on courts and prosecutors to.

suﬁ'lcrently consrder a ]uvemle'defendant’s age,.as‘-well as his background and the o

c crrcumstances of his crime” when making prosecutonal decrsrons at earher stages in the process

t
t

s problematrc to say the least An support, the leler court supplled reasons for usmg this

' --»process (1) Many states use mandatory transfer systems (2) Some leave the decrsron in the

: hands of the prosecutors, rather than courts (3) Even where _]udges have transfer-stage s |

" drscretron 1t has hmlted uuhty, because the decrsron-ma.ker typrcally wrll have only partral

jmformatron about the chrld or crrcumstances of hrs oﬂ'ense and (4) errted sentencmg optrons .

. m some Juvemle courts mean the transfer decrsron may present a chorce between a lrght sentence

as a Juvemle and standard sentencrng as an adult“ leler 567 U S at (sllp op., at 26- 31) ’Ihese ,

E ;‘.reasons also support applymg the factors and process aruculated by leler and Azken to

57

- defendants facmg life wrthout the possrbrhty of parole under South Carohna s Two-Stnke Law . )

Post-Mleer 1t rs possrble but not guaranteed that the MrlIer factors wrll be apphed to '

Juvemles charges as adults when hfe w1thout the possrbrhty of parole is off the table See State v.

| Zuber 152 A. 3d 197 (N J 2017) Yet, convrctrons of the Juvemles in those cases may be the

' pnmary reason that later even Just months or a few years later to send them away to pnson »
for hfe wrthout youth ever berng grven “suﬁicrent consrderatron” requrred by leler and-Aiken. *
. In other words the: possrbrlrty that the defendant’s youth may have been taken into account at
- :some pornt in the past “cannot substltute for discretion at post-tnal sentencmg . leIer 567 U S

- at (slrp op at 30) Requmng Judrcral exammatron of the defendant’s youth in the context of

¢
3

v
1
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e

’

prior conviction used to send a person away for life is consistent with Miller’s holding that

juveniles be afforded this process, even if the consideration .only comes aﬁerthe defendant

! i

" becomes an adult.

In the instant case, when Demarco was initially sentenced for his juvenile criminal

/
/

~ offenses, the sentencing court did not take into-account hjs juvenility are required by Miller and

Azken Not only was Demarco depnved of his constltutlonal right to have h1s sentence reﬂect hxs

Juvemllty, but he was also depnved of an opportumty to be rehablhtated and placed ina pos1t10n

: contrary to the purposes for whrch he should have been sentenced As such mstead of being

rehablhtated, he was placed ina posmon fhat mcreased the hkehhood that he would reoffend -

 based on studles of Juvemles sentenced as adults. Now, followmg offenses as an adult, hei is -

servmg a sentence of hfe w1thout the possibility of parole based upon Juvemle offenses under the
assumptlon that he is somehow u'reparable corrupt because he fmled to rehabilitate, yet he was
glven no opportumty to do s6 — with the p0551b1hty of bemg released though he has no

dlscnplmary record since bemg mcarcerated in the South \Carolma Department of Correctlons for

nearly 17 years.

- Fur‘ther', at neither sentencing hearing was Dernarco 'given thc benefit of 'his juvenlity. - |

Not during the first sentencing hean'ng for the offenSes committed at age 15, and certainly notat .

-

the sentencmg hearing for offenses that resulted in his mandatory hfe wnthout the poss1b111ty of ,.
parole at age 20. 'I'he United States Constltunon requues that Demarco s Juvemhty at the t1me of
the “aggravatmg crime be given consideration, and it was not. Precedent has determmed that -
such crime is less culpable than adult crimes To the extent that such crime plays any role in
enhancmg an adult sentence, it should be accorded less weight than crimes committed as an

adult As such, Demarco is entitled to resentencmg that takes into account the lessened

. . [

(
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; - oeer The Honorable R Knox McMahon
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culpabxhty of the crimies to whlch he-entered a plea of guxlty at: age 15 pursuant to leler v

Alabama 567 U S:460 (2012) and Azken v Byars 410 9 C 334 (2014)

-Mayzs 2007
Columbla, South Carohna’_ ' '
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed
to be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability with the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

Respectfully Sybmitted,

#David Alex:%de(
Appellate Detender
South Carolina Commission on Indigent Defense
Division of Appellate Defense
PO Box 11589
Columbia, S.C. 29211-1589
ATTORNEY FOR APPELLANT

This 19th day of March, 2019.
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