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STATE OF SOUTH CAROLINA ,
OFFICE OF MOTOR VEHICLE HEARINGS

Docket No. 17-OMVH-05-3345-CC

South Carolina Department of Motor )
Vehicles )
Petitioner, )
) : , '
vS. ) FINAL ORDER AND DECISION
)
‘Toyota of Greer, )
_ )
Respondent. )
Appearances:
For the Petitioner: (Witnesses) Zenda Leaks, Assistant Manager -Dealer
Licensing & Audit Unit Agent - SCDMV
Philip S. Porter, Esquire — Deputy General
Counsel - SCDMYV
Jason Benjamin- Dealer Agent ~-SCDMV
Lisa Bird- Team Leader - SCDMV
Scott Bocook — Quality Auto Sales
For Respondent: Bradford Martin - Respondent’s Attorney
' Robert Hogan — Sales Manager & Vice President
- Qreer Toyota
Toni Powell — Wholesale Tltle Clerk — Greer
Toyota
Other Information:
Dealer License # 30643

Type of Hearing: Denial of Dealer License Suspensmn

(8.C. Code Ann. §§ 56-3-30, -40, -350, -19-210, -360 and -370, and Procedure DE-
002)

INTRODUCTION
This matter is before the South Carolina Office of Motor Vehicle Hearings (OMVH)

pursuant to a request for a contested case hearing filed by Toyota of Greer, the Respondent. Toyota



of Greer is a licensed motor vehicle dealer in the State of South Carolina. The SCDMV sent
Respondent an Official Order of License Suspeﬁsiori dated June 27, 2017. It stated the grounds for
the revocation were violations of S.C. Code Ann. §§ 56-3-30, -40, -350, -19-210, -360 and -370,
and Procedure DE-002 due to an accumulation of twelve sanction points each alleging “engaging
in any action which causes damage to any party or the public (Failure to deliver title within 45
days of the date of sale). o

The Respondent filed a timely request for a hearing, and pursuant to written notice to the
parties, a hearing was held before me on October 02, 2017 at the Greer Municipal Court, Greer,
South Carolina. After reviewing the entire record and considering all the evidence, I conclude that

the Respondent’s Dealer License Suspension is sustained.

FINDINGS OF FACT

Having observed the witnesses and reviewed the exhibits presented at the hearing and
closely passed upon their credibility, and having taken into consideration the burden of persuasion

by the parties, I make the following Findings of Fact by a preponderance of the evidence.

1. Compléint 16/746 involves the Complaint of Scott Bocook, manager of Quality Auto of
Anderson. His complaint was filed on or about July 11, 2016, and received by the Department
on July 14, 2016. He alleged that he purchased a vehicle, a 2000 Chrysler 300 VIN
2C3HE66G4YA198153 for his dealership on February 26, 2016, but had not received the title |
as of the date of the complaint, a time a period of 135 days. While the Respondent produced
evidence that the vehicle was sold through an auction, a Bill of Sale was prepared and signed
by a representative of the Respondent and Mr. Bocook containing the following declaration:

I, Toyota of Greer (Seller), 13770 E. Wade Hampton BL Greer SC 29651 state that on the
26 day of February, Yr. 2016 The following vehicle Make Chrysler Model 300M Body
Type 4 Dr Year 2000 Vehicle Identification 2C3HE66G4YH198153 License Plate No.
37456 was sold to Quality Auto of Anderson L. Buyer 911 Whitehall Rd Anderson SC
29625 And the above vehicle is free of all liens and encumbrances in the buyer’s name
except:

(List here any mortgages, liens or encumbrances)



The line for the listing of liens or encumbrances was left blank. There was a lien on the vehicle to
a title loan establishment from the customer who had sold the vehicle to Respondent. Thus, the
above statement concerning the absence of a lien was false. Respondent produced testimony of
Wholesale Title Clerk Toni Powell and a copy of a check prepare'd for the title lender the day
before the sale. Ms. Powell asserted in testimony that the signature on the bill of sale on behalf of
seller was not authorized. In any case it was not withdrawn or corrected and was allowed to become
part of the Department’s official records of the sale through the agency of the auction or otherwise.
Ms. Powell stated that she was aware that secondary lenders, such as title lenders, often took up to
twenty-one days to give a lien satisfaction. Nevertheless, she testified that the known location of
the particular title lender had closed, that she was referred to another location and had difficulty
reaching it, and was ultimately referred to the Spartanburg location.

Upon Agent Benjamin’s inve'stigati\on of the complaint, he recorded remarks from Ms.
Powell that Toyota of Greer and associated dealérships owned by MCE had had a lot of turnover
aﬁd movement within. their finance departments due to employee terminations, which were .the
result of bad deals. Respondent’s argument at hearing differed somewhat from Ms. Powell’s
statement, asserting that the dealership had done everything possible to deliver title, that the
vehicle itself that Respondent had sold was a piece of junk and had nominal value, and that if there
was any fault at all it was Mr. Bocook’s by failing return the vehicle through the rules of the auction
rather than insisting on receiving the title. Ms. Powell also submitted a written statement in which
she added that once she located a title lender branch that could supply a lien release, she still had
to wait for the manager to return from vacation. She also stated that once the branch was located
and the manager was available, the title was delivered to the auction. She also testified the check
to the title lender cleared ﬁn March 8, 2016, ten days after the sale. Agent Benjamin confirmed
that title was prdvided on July 18, 2016, 143 days after purchase; This was after receipt of the
complaint from the Department. | '

2. Complaint No. 17/445 involves Tonya McAllister. On or about April 26, 2017 she filed a
complaint with the Department stating the she had purchased a 2006 Mazda VIN
JM1FE173560201810 from Toyota of Greer on Febrﬁary 10, 2017 and had not yet received title,

It turned out that the vehicle had a lien of record by prior owner, Matthew Gorman. Departmeht



records showed that Respondent had Mr. Gorman sign a power of attorney to authorize
Respondent’s representative to take steps to sell that vehicle on January 3, 2017.

In connection with the sale, an Affidavit & Notification of Sale of Motor Vehicle was
executed. As the name implies, it is in the form of a sworn affidavit. In pertinent part it contained
this statement: '

Personally appeared before me, MCE Automotive, Inc, d/b/a Toyota of Greer 13770 E.
Wade Hampton BL Greer SC 29651 who being duly sworn, deposes and says that on
the 10th day of February 2017 he sold the following motor vehicle: Make MASDA
Model R&B Year 2006 Identification (Serial) No. IM1FE173560201810 License No.

_ was sold to TONYA GREEN MCCALLISTER 112 TIMBERBROOK RD
GAFFNEY CHEROKEE SC 29340-5948 Deponent further states that there are no
liens or encumbrances on the said vehicle except as listed below:

Lienholder WELLS FARGO DEALER SERVICES  Amount 6020.00

Address PO BOX 997517 SACRAMENTO CA 95899-7517 Date 02/ 10/2017

Welis Fargo Dealer Services is the lender that financed the éale of the vehicle to Ms. McAllister.
There was no mention of any other lienholder. The document was signed by Ms. McAllifster and
by a representaﬁve of the Respondent, aVdifferent'rep'resentative than either the one that signed the
affidavit for Ms. Gilliam’s transaction (FOF #3) or the person that signed the bill of sale in Mr.
Bocook’s transaction. ' |

In investigating the complaint, Mr, Benjamin askéd for a statement form Ms. Michelle
Taylor, Title Clerk, and she gave him a written one in which she stated that the 'éustomer who
traded the vehicle in was not the actual owner, and she did not know the stétus of the title until she
enlisted the aid of a dealership in North Carolina. She was not able to get in touch with the actual
owner until mid-April. She was unable to say whether the sales personnel had requested a driver’s
license from the customer initially because she was not in sales. Thus, when the sale was made
and the Afﬁdavﬁ signed, the Respondent had no idea whether or not there was a lien.
3. Complaint No. 16/664 involved Sheila Gilliam. On or about June 28, 2016 she filed a
complaint with the Department stating that she had purchased a 2007 Ford Explorer
VINIFMEUG5E07UB13396 from Toyota of Greer on March 29, 2016 and had not yet r;eceived

title. It turned out that the vehicle had a lien of record to Ford Motor Credit by prior ownei‘, James



and Catherine Derrick. Department records showed that Respondent had James Derrick and
* Catherine Derrick sign powers of attorney to authorize Respondent’s representative to take steps -
to sell that vehicle on January 21, 2016. Respondent submitted a contract whereby the Derricks
contracted to trade in the Expiorer to Respondent on January 26, 2016. Respondent also submitted
a title inquiry report that it pulled on February 4, 2016 revealing the lien to Ford Motor Credit.
Respondent nevertheless sold Ms. Gilliam the Explorer on March 29, 2016.

In connection with the sale, an Affidavit & Notification of Sale of Motor Vehicle was
executed. As the name implies, it is in the form of a sworn affidavit. In pertinent part it contained
this statement: | |

Personally appeared before me, MCE Automotive, Inc, d/b/a Toyota of Greer 13770 E.
Wade Hampton BL Greer SC 29651 who being duly sworn, deposes and says that on
the 29th day of March 2016 he sold the following motor vehicle: Make FORD Model
Explorer Year 2007 Identification (Serial) No. 1IFMEUG65E07UB13396 License No.
: was sold to Sheila Gilliam 337 Belcher Road Boiling Springs Spartanburg SC
29316 Deponent further states that there are.no liens or encumbrances.on the said
vehicle except as listed below:

Lienholder ' Amount N/A

Address Date 3/29/2016

As indicated above neither the identity of any lienholder or an address was written into the blanks.
The document was ‘signed by Ms. Gilliam and by a representative of the Respondent who was a
different representative than the person who signed the bill of sale to Mr. Bocook of Quality Auto.
The dealership had knowledge of the lien of Ford Motor Credit not later than February 4, 2016. It
had ﬁfty—four. days to clear the lien before it sold the Explorer to Ms. Gilliam, but it did not.
Respondent did sell the vehicle to Ms. Gilliam and the title was not provided within forty-five
days. Ms. Gilliam filed her complaint. Agent Jason Benjamin, in investigating the complaint,
established its basic accuracy. He requested a statement regarding the circumstances of the failure
to provide title and received a statement from Ms. Michelle Taylor, the Title Clerk. She stated that
the vehicle was traded into the dealership on January 25,‘ 2016, without a title, and there was an
- issue getting the title from Ford Motor Credit. Ford Motor Credit faxed a lien release on July 5,
and Ms. Gilliam’s title was delivered to the Department on J uly 6, 2016, ninety-nine days after the



purchase and at least one hundred fifty three days after Respondent was aware of the existence of
the lien. She testified that she contacted Ford Motor Credit a number of times, and the company
confirmed the debt had been paid four years ago; She said the company nevertheless had to contact
research for old files, When‘ the vehicle was finally titled, however, it was by letter and not by a
release of lien on a title. She testified that the dealership previously subscribed to Carfax, but no
longer did, and did not subscribe to R.L. Polk, Experian or other service for title data from outside
South Carolina.
4. Section [II.C.3. of DMV Procedure DE-002 requires that a Sanctions Report be completed if
th¢ administrative investigation reveals violations. Petitioner presented two Sanction Reports
which list the violation as “Failure to deliver title within 45 days of date of sale.” (Petitioner Exs.
6 and 8) Four points are assessed as the sanction on both reports. Petitioner did not present evidence
ofa Sanctién Report related to Tonya McAllister’s complaint. o

I find that the assessments of 4 point violations were made pursuant to a finding by
Petitioner of a “willful failure to deliver title to buyer or department within 45 days of date of sale.”
Having made these findings, Petitioner is required to show that the failures to deliver title were
“willful” as defined in its Procedure DE-002, |
Ms. Leaks, the Assistant Manager in the Dealer Licensing & Audit Unit, agreed that DMV policy
states:

“The failure to deliver title violation™ is not considered “willful” if the dealer can
provide a written statement, substantiated by a Dealer Licensing and Audit Unit
agent, identifying a prior seller or lien holder who has failed to deliver the title as
required by law. (Petitioner Ex. 5, p. 6)

Ms. Leaks testified that she authored the June 27, 2017 Official Notice that included three
separate violations. She. stated that she had not included the word “wiltful” in the sanction letter
but rather listed the violation as “Engaging in any action which causes damages to any party or to
the public.” Ms. Leaks admitted that the Notice then stated “(Failure to deliver title within 45 days

of date of sale)” and that fqur points had been assessed against Toyota of Greer for each of the

violations listed. Ms. Leaks admitted that the failure to provide title within 45 days had to be

“willful” in order for a four point sanction to be assessed against the dealer.



5. Two license renewals of MCE Automotive d/b/a ‘Toyota of Greer were put into evidence.
Both were signed by a Russell Antici as owner or corporate officer. Both indicated that Robert
. Hogan was the sales manager. His testimony indicated he was also a partner. The 2017 renewal
lists Mr. Hogan also as Vice President. On the renewal with effective dates of June 15, 2015 to
June 15, 2016, the dealership checks "‘yes” for question 6. which asks if the applicant has a Dealer
Manual.

6. The 2007 Dealer Manual was place in evidence. Page 2-2 of the Manual clearly states the
fequirement that a dealer must deliver the title or 1'egistrati6n to the customer within a 45 day
period after the sale. It gives the dealer the option of giving all necessary documentation required
to title the vehicle to the customer and maintaining a customer signed receipt by which the
customer acknowledges the responsibility for titling and registering. There is no evidence in the
record that this option was taken for any of the complaints discussed above.

7. Department Upstate Team Lead Lisa Bird testified that in her experience unless a dealer was
arranging thé financing of a sale of a known payoff for a trade in or the like, it was not the practice -
of the franchised dealer industry to make sales without a title. She testified that the Department
typically does not sanction dealers if they fail to deliver title by only a few days moré than forty-
five daiys.

8; Mr. Robert Hogan, Sales Manager and Vice President of Toyota of Greer, however, testified
and he forthrightly stated the dealership’s position. When asked why the dealership did not avoid
selling vehicles before it had securéd titles for the buyers, he said while the dealership did not. want
trouble with the buyers and did not want trouble with the Department because it was bad for
business, the dealership had to buy and sell vehicles before the titles were secﬁred, because if the
dealership did not do that the same sales would be made by the competition. Mr. Hogan also

‘testified that the dealership(s) had made 25,182 sales in the last three years.

CONCLUSIONS OF LAW
1. Pursuant to S.C, Code Ann. §1-23-660(A) (Supp. 2016), the Hearing Officers of

the OMVH, effective January 1, 2006, preside over contested case hearings involving certain

suspensions, cancellations, or revocations-of licenses issued by the Department. All hearings



presided over by the Hearing Officers of the OMVH are contested case hearings and must be
conducted in accordance with the Administrative Procedures Act (“APA™) and the rules of -
procedure for the OMVH. § 1-23-660(B) (Supp. 2015). Furthermore, all appeals from final
decisions of the Hearing .Ofﬁcers are to the South Carolina Administrative Law Court in
accordance with its rules of procedure. § 1-23-660(D) (Supp. 2015).

2. Basic- administrative law principles establish that/an égency bears the burden of

proof in an enforcement action. See Peabody Coal Co. v. Ralston, 578 N.E.2d 751 (Ind. Ct. App.

1991); Randy R. Lowell and Stephen P. Bates, South Carolina Administrative Practice and
Procedure, 200-201 (2004). Since Petitioner asserts the affirmative of an issue, i.e. the
enforcement of a wholesaler’s license suspension or revocation, and since it will be subject to an
adverse ruling if no evidence is introduced, Petitioner bears the burden of proof in this matter. See
Alex Sanders & John S. Nichols, Trial Handbook for South Carolina Léwvers § 9.3 at 366 (2nd
ed. 2001).

3. The weight and credibility assigned to evidence presented at the hearing of a matter

_is within the province of the trier of fact. See S.C. Cable Television Ass’n v. S. Bell Tel. & Tel.
Co., 308 8.C. 216, 222, 417 S.E.2d 586, 589 (1992); see also Doe v. Doe, 324 S.C. 492, 502, 478
S.E.2d 854, 859 (Ct. App. 1996) (holding that a trial judge, when acting as a finder of fact, “has
the authority to determine the weight and credibility of the eQidence before him”).

4. S.C. Code Ann. § 56-15-10, related to the regulation of dealers and wholesalers,

provides:

As used in this chapter the following words shall, unless the text otherwise requires,
have the following meanlngs

(a) “Motor Vehicle”, any motor driven vehicle required to be registered under
Section 56-3-110. This definition does not include motorcycles.

(h) “Dealer” or “motor vehicle dealer”, any person who sells or attempts to effect -
the sale of any motor vehicle. These terms do not include:

(1) distributors or wholesalers.

(2) receivers, trustees, administrators, executors, guardians or other persons
appointed by or acting under the judgment or order of any court.

(3) public officers while performing their official duties. :

(4) persons disposing of motor vehicles acquired for their own use and so used in

8



good faith and not for the purpose of avoiding the provisions of law. Any person
who effects or attempts to effect the sale of more than five motor vehicles in any
one calendar year is considered a dealer or wholesaler, as appropriate, for purposes
of this chapter.

(5) finance companies or other financial institutions who sell repossessed motor
vehicles and insurance companies who sell motor vehicles they own as an incident
to payments made under policies of insurance.

() “Sale,” shall include the issuance, transfer, agreement for transfer, exchaﬁge,
pledge, hypothecation, mortgage in any form, whether by transfer in trust or
otherwise, of any motor vehicle or interest therein-or of any franchise related
thereto; and any option, subscription or other contract, or solicitation, looking to a
sale, or offer or attempt to sell in any form, whether spoken or written. A gift or
delivery of any motor vehicle or franchise with respect thereto with, or as, a bonus
on account of the sale of anything shall be deemed a sale of such motor vehicle or
franchise.

(m) “Fraud,” shall include, in addition to its normal legal connotation, the
following: a misrepresentation in any manner, whether intentionally false or due
to gross negligence, of a material fact; a promise or representation not made
honestly and in good faith; and an intentional failure to disclose a material fact.

5. Pursuant to S.C. Code Ann. § 56-15-310(A) (2006), a person who engages in
business as a dealer or wholesaler in the State of South Carolina must first make an application to
the Department for a iicense. The license applies to only one place of business of the applicant and
is not transferable to another person or place of business with certain exceptions for the exhibition
and sale of motor homes by licensed dealers.

6. With regard to records that dealers and wholesalers are required to keep, § 56-15-
340(A)(2006) provides:

Every dealer or wholesaler shall keep complete records of each transaction under
which a motor vehicle is transferred for a period of not less than four years from
the date of the transaction. The records must show the true name and correct
address of the person or persons from whom the motor vehicle was acquired and
the date of the transaction; a correct description of the vehicle, when transferred;
the true name and correct address of the person to whom the motor vehicle was
transferred; and the date of the transaction. The description of the motor vehicle
must include the vehicle identification number, make, model, type of body, and the
odometer readings at the time the motor vehicle was transferred to and from the

9



dealer or wholesaler. These records must be open at all reasonable times for
inspection and copying by the Department of Motor Vehicles or any of its duly
- authorized agents.

7. With the exception of dealers selling or offering for sale a new veh{cle for which
there is a manufacturer’s certificate of origin issued to the dealer, it is unlawful for a person to sell
or offer for sale or mortgage a vehicle required to be registered and licensed in South Carolina
unless a valid certificate of title has been issued for it. §56-19-210.

8. Section 56-19-360, addressing the duties of transferor and transfefee' with regard to
title upon the sale of a motor Vehiclles provides:

If an owner, manufacturer or dealer transfers his interest in a vehicle other than by
the creation of a security interest, he shall, at the time of the delivery of the vehicle,
execute an assignment and warranty of title to transferee in the space provided
therefore on the certificate or as the Department of Motor Vehicles prescribes and
cause the certificate and assignment to be mailed or delivered-to the transferee or
to the Department.

Except as provided in Section 56-19-370, the transferee shall, promptly after
dehvery to him of the vehicle, execute the application for a new certificate of title
in the space provided therefore on the certificate or as the Department prescribes

“and cause the certlﬁcate and application to be mailed or delivered to the
Department.

Except as provided in Section 56-19-370, and as between the parties, a transfer by
an owner is not effective until the provisions of this section have been complied
with.

9. Section 56-19-370 provides:

- If'a dealer buys a vehicle and holds it for resale and procures the certificate of title from
the owner within forty-five days after delivery to him of the vehicle, he need not send the
certificate to the Department of Motor Vehicles, but, upon transferring the vehicle to another
person other than by the creation of a security interest, promptly shall execute the assignment
and warranty of title by a dealer, showing the names and addresses of the transferee and of any
 lienholder holding a security interest created or reserved at the time of the resale and the date of
his security agreement, in the spaces provided on the certificate or as the department prescribes,

and mail or deliver the certificate to the department with the transferee’s application for a new

10
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certificate.

10.  Pursuant to §56-3-210 (C): | |

A dealer of new or used vehicles may issue to the purchaser of a vehicle at the time of its sale a
temporary license plate....a dealer may not use a temporary license plate for any other Iﬁurpose,
which includes but is not limited to vehicle demonstration, employee use, or transporting vehicles
from one location to another,

11.  Pursuant to §56-15-40(1):

It shall be deemed a violation of paragraph (a) of Section 56-15-30 for any manufacturer, factory
branch, factory representative, distributor, or wholesaler, distributor branch, distributor
representative or motor vehicle dealer to engage in any action which is arbitrary, in bad faith, or
unconscionable and which causes damage to any of the parties or to the public.

12.  Section 56-15-3 0('a) further provides that “[u]nfair methods of competition and unfair or
deceptive acts or practices as defined in §56-15-40 are hereby declared to be unlawful.”

13, Section 56-15-350 (Supp. 2015) provides that émy license issued under Chapter 15 of Title
56 may be denied, suspended, or revoked, if the applicant or licensee or an agency of the applicant
or licensee acting for the applicant or licensee isdefermined to have:

(a) made a material misstatement in the application for the license;
(b) violated any provision of this chapter; -

(c) been found by a court of competent jurisdiction to have committed any
fraud connected with the sale or transfer of a motor vehicle;

(G)) employed fraudulent devices, methods, or practices in connection with
‘ meeting the requirements placed on dealers and wholesalers by the laws of
this State;

(e)  been convicted of any violation of law involving the acquisition or transfer
of a title to a motor vehicle or of any violation of law involving tampering
with, altering, or removing motor vehicle identification numbers or
markings;

63} been found by a court of competent jurisdiction to have violated any federal
or state law regarding the disconnecting, resetting, altering, or other
- unlawful tampering with a motor vehicle odometer, including the provisions

of 49 U.S.C. §§32701-32711 (Title 49, Subtitle VI, Part C, Chapter 327);

. 11
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€3] refused or failed to comply with the Department’s reasonable requests to
inspect or copy the records, books, and files of the dealer or wholesaler or
failed to maintain records of each motor vehicle transaction as required by
this chapter or by state and federal law pertaining to odometer records; or

(h) given, loaned, or sold a dealer license plate to any person or otherwise to
have allowed the use of any dealer license plate in any way not authorized
by § 56-3-2320. Any dealer license plate issued to a dealer or wholesaler
pursuant to § 56-3-2320 which is determined by the department to be
improperly displayed on any vehicle or in the possession of any
unauthorized person is prima facie evidence of a violation of Section 56-
15-350 by the dealer or wholesaler to whom the license plate was originally
issued.

The Department must notify the licensee or applicant in writing at the mailing address
provided in the application of its intention to deny, suspend, or revoke his license at least twenty
days in advance. A licensee or applicant desiring a hearing must file a request in writing with the
OMVH within ten days of receiving notice of the proposed denial, suspension, or revocation of
his dealer’s or wholesaler’s license,

14, Iconclude that the evidence showed that the Respondent committed the violation of
failing to deliver title within the statutory period. In each complaint reviewed in this case, the
failure to deliver was accompanied by a false and misleading bill of sale or affidavit and
notification of sale, stating that there were no liens not listed on those statements. In at least two
of the complaints, it is clear that someone within the dealership knew of the existence of lien on
the vehicles when they were sold to a subsequent buyer, but the dealership sold them anyway and
stated (or someone on the dealership’s behalf stated) to the buyers that the liens did not exist. On
the other complaiht, it appears that the dealership was unsure of the status of any lien on the
vehicle. and in fact unsure of the identity and whereabouts of the true owner, when the vehicle was
sold. In each case, the titles were delayed well beyond the statutory time limit for titling or
registering the vehicles. ' |

Respondent insisted that even though the Department’s Official Notice did not mention
willful violation in it according to DE-002, the Department must be held to a willfulness standard

and the Department could not prove willfulness. This is partly because of Respondent claim that

12
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due to the volume of business it handled, occasional prdblems were inevitable and could happen
to anyone. In addition, the Respondent also claimed a proper umierstanding of DE-002 was that

there could be no violation so long as the dealer produced a statement that another prior seller or

lienholder had not produced the title as required by law. That is not exactly what happened in these

transactions. In the Bocook Complaint, Respondent asserted that it knew of the title loan lien
before it put the vehicle on the market, i{\either had to know or not know where to contact the
lender and receive the title. The testimony indicated it did not, but it sold the vehicle anyway. Ms.
Powell addressed efforts to find the lender but was not able to do what needed to be done within
the forty-five days. In Ms. Gilliam’s complainf, the Respondent’s evidence indicated that it was
aware of the lien for fifty- four days before selling the vehicle to Ms, Gilliam. An “issue” with
Ford Motor Credit extended her wait another ninety—nine days after her purchase. In Ms./
McAllister’s complaint, the vehicle was sold to her before the dealership even knew the identity
of the prior owner. \

Official Notice of License Suspension listed each complaint as “[e]ngaging in any action
which causes damage to any party or to the public” with a parenthetical “(failure to deliver within
45 days of date of purchése).” Each of the warning letters used the same terminology. DE-002
contains no provision that asserts the Department is limited to any p(_arti'cular category. An action
which causes damage to any party or to the public is a sepafate violation on the grid. Tt provides
for sanction points Aup to 6 for each repetition. The actions of the Respondent in this matter meet

(1113

the definition of “arbitrary” or unreasoﬁable, capricious or non-rational; depending on the will
alone.” Respondent chose, for reasons of competition or convenience, to sell vehicles for which it
had not secured a title. It followed this by signing documents with inisleadingly false assuraﬁces
that the vehicles had no liens other than a lien financing the purchase. It violated the law by failing
to ﬁrovide title until well after the statutory deadline, and after the customers had complained to
the Department. The customers were damaged by Respondent’s acts by being unable to drive
legally or sell the vehicles. o

Therefore, [ conclude that the denial of Dealer License Suspension for Toyota of Greer is

" sustained.

13 R
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ORDER
Based upon the above findings of facts and conclusions of law,
IT IS HEREBY ORDERED that the Dealer License Suspension is sustained.
AND IT IS SO ORDERED.

¢

Phillip T. Addington
OMVH Senior Hearing Officer

December 12, 2017
Greer, South Carolina
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Gl

CERTIFICATE OF SERVICE

I, Frances L. Inabinet, hereby certify that | have this date served this Order upon all parties to
this caused by depositing a copy hereof, in the United States mail, postage paid, in the
Interagency Mail Service, or by electronic mail to the address provided by the party(ies) and/or

their attorney(s). .

Faances 4 wabiat

Frances L. Inabinet

December 12, 2017

Columbia, South Carolina



STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Toyota of Greer, , : Docket No. 18-ALJ-21-0011-AP
Appellant,
VS, ORDER

South Carolina Department of Motor Vehicles,

Respondent.

STATEMENT OF THE CASE

This matter is before the Administrative Law Court (ALC or Court) pursuant to a Notice
of Appeal filed on January 11, 2018, by'Toyeta of Greer (Appellant). Appellant seeks review of a
Final Order and Decision issued on December 12, 2017, by the South Carolina Department of
Motor Vehicles’ Office of Motor Vehicle Hearings' (Department), sustaining the Appellant’s
dealer license suspension. This Court has jurisdiction to hear this matter pursuant to Section 1-23-
660(D) of the South Carolina Code. S.C. Code Ann. § 1-23-660(D) (Supp. 2017). For the reasons
| below, the Department’s Final Order and Decision is affirmed.

BACKGROUND

Within ten months’ time, three complaints relating to Appellant’s failure to timely deliver
title were submitted to the Department. On July 11, 2016, Scott Bocook (Complainant No. 1) filed
a complaint with the Department alleging that he purchased a vehicle at auction from Appellant
on February 26, 2016, but had not received the title as of the date of the complaint (one-hundred
and thirty-five days after the purchase). Complainant No. 1 was provided a Bill of Sale which
contained false information. It indicated that the automobile was free of all liens and
encumbrances, when it was not. One of Appellant’s title clerks testified that she had a check
prepared for the title lender the day before the sale, and that the signature on the Bill of Sale on
behalf of Appellant was not authorized. Regardless, it was not corrected and allowed to become
part of the Department’s official records of the sale through the agency of the auction or otherwise.
While Appellant ultimately issued the check to the title lender and delivered the title to the auction,

it was not until one-hundred and forty-three days had passed since the vehicle’s purchase and after

! The Office of Motor Vehicles is referenced herein as “OMVH,” and is a division of the Department of Motor

Vehicles. | ' - FIL ED

July 31,2018
SC ADMIN. LAW COURT
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the complaint was filed. Rather than admit error, Appellant said that the vehicle was a “piece of
junk” and had nominal value and that, if there was any fault, it fell on Complainant No. 1 who
should have returned the vehicle through the rules of the auction rather than insisting on receipt of
the title.

On April 26, 2017, Tonya McAllister (Complainant No. 2) filed a complaint with the
Department stating that she purchased a vehicle from Appellant on February 10, 2017, and had not
yet received the title. Records indicate that on January 3, 2017, an individual who traded in the
vehicle signed a power of attorney authorizing Appellant to sell it. The individual represented that
{here was no lien on the vehicle and that he would provide a duplicate title which he did not do. In
connection with the sale of the vehicle to Complainant No. 2, an Affidavit and Notification of Sale
of Motor Vehicle was executed which contained a statement that the only lien holder was Wells
Fargo Dealer Services, the lender that financed the vehicle to Complainant No. 2. No other
lienholder was ndted, although a lien of record existed. While it had been paid, the lien had not

. been released. During the Department’s investigation, Appellant’s title clerk advised that the
Department’s Computerized Vehicle Registration (CVR) records indicated that someone else
owned the vehicle other than the person who had traded it. The title clerk testified that she
repeatedly tried to contact the person who traded in the vehicle without success until mid-April
-when she secured the assistance of a salesman. Appellant was ultimately able to get a release from
the former lien holder and secure a duplicate title in North Carolina, but did not know the true
status of the title until it enlisted the aid of a NorthUCarolina dealership. Thus, when Appellant sold
‘the vehicle to Ms. McAllister and the Affidavit & Notification of Sale of Motor Vehicle was
signed, Appellant had no idea whether there was a lien on the vehicle.

On June 28, 2016, Sheila Gilliam (Complainant No. 3) filed a complaint with the
Department stating that she pl)lrchased a vehicle from Appellant on March 29, 2016, and had not
yet received the title. Unbeknownst to Complainant No. 3, there was a lien of record held by the
finance company that financed the vehicle to its prior owners. Records indicate that on J anuary 21,
2016, Appellant contracted with two, individuals to trade in their,vehiéle. Appellant had those
individuals execute a power of attorney authorizing. Appellant to sell the vehicle. Appellant made

a title inquiry on February 4, 2016, and was aware that a finance company had a lien on the vehicle.

Appellant had forty-five days to clear the title before selling the vehicle to Complainant No. 3 but

it did not. It sold the vehicle to Complainant No. 3 with knowlédge of the lien. An Affidavit and |
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Notification of Sale of Motor Vehicle was executed in connection with the sale of the vehicle to
Complainant No. 3 and the lienholder information was left blank despite Appellant’s knowlédge.
Appellant ultimately cleared the title and delivered it to the Department on July 6, 2016, ninety-
nine days after Complainant No. 3’s purchase of the vehicle, and one-hundred fifty-three days after
Appellant was aware of the existence of the lien. .

On June 27, 2017, the Department issued an Official Notice of Dealer License Suspension

(Notice of Suspension) to Appellant detailing three violations of “Engaging in any action which

causes damage to any party or to the public. (Failure to deliver title within 45 days of date of sale).”

Four points had been assessed against Appellant for each of three violations. The Department
provides for a seven-day suspension upon a dealer’s first accumulation of twelve points. See,
SCDMY Procedure DE-002-Dealer Sanctions, Section III, G.4.

An evidentiary hearing was held on October 2, 2017. Both parties appeared with qounsel

and participated in the hearing. After considering the evidence and testimony presented, the

hearing officer concluded that Appellant was aware of the requirement that a title or registration
had to be delivered to the customer within forty-five days after the sale, yet it failed to do so. He
further found that each of the complainants were damaged by Appellant’s acts by being unable to
legally drive or sell the vehicles. The hearing officer sustained the Department’s suspension of
Appellant’s dealer license. This appeal followed.
> ISSUE

Whether the decision of the Department is supported by substantial evidence, and/or

whether the decision is affected by error of law.
STANDARD OF REVIEW

The OMVH is authorized by law to determine contested cases arising from the Department.

S.C. Code Ann. § 1-23-600 (Supp. 2017). The ALC has jurisdiction to hear appeals of OMVH"

decisions pursuant to S.C. Code Ann. § 1-23-660(D) (Supp. 2017). As the OMVH is an “agency”
under the South Carolina Administrative Procedures Act (APA), the APA’s standard of review
governs appeals from the decisions and orders of the APA. .S.C. Code Ann. §§ 1-23-310(2) and
1-23-380 (Supp. 2017); See also Byerly Hosp. v. South Carolina State Health & Human Services
Finance Com’n, 319 S.C. 225, 229, 460 S.E.2d 383, 385 (1995). Section 1-23-380(5) of the South

Carolina Code provides the standard of review to be utilized by appellate bodies, including the

ALC, when reviewing agency decisions:
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(5) The court may not substitute its judgment for the judgment of the agency as to
the weight of the evidence on questions of fact. The court may affirm the decision
of the agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;

(b)  in excess of the statutory authority of the agency;

() made upon unlawful procedure;

(d) - affected by other error of law;

(e) clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record; or

® arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion.

This section requires the ALC to apply the “substantial evidence” rule. See e.g., Waters v.

S.C. Land Res. Conservation Comm’n, 321 S.C. 219, 467 S.E.2d 913.(1996); Palmetto Alliance,
J

Inc. v. S.C. Pub. Serv. Comm’n, 282 S.C. 430, 319 S.E.2d 695 (1984). A decision is supported by

“substantial evidence” when the record as a whole allows reasonable minds to reach the same

“conclusion reached by the agency. Bilton v. Best W. Royal Motor Lodge, 282 S.C. 634, 321

S.E.2d 63 (Ct. App. 1984). The possibility of drawing two inconsistent conclusions from the
| evidence does not mean that the agency’s conclusion was unsupported by substantial evidence. Id.
See also, Waters, 321 S.C. at 227, 467 S.E.2d at 917. The well-settled case law in this State has
also interpreted the rule to mean that a deéision will not be set aside simply because reasonable
minds may differ on fhejudgment. Lark v. Bi-Lo, 276 S.C. 130, 276 S.E.2d 304 (1981).

In applying the substantial evidence rule, the factual findings of the administrative agency
are presumed to be correct and will be set aside only if unsupported by substantial evidence.
Rodney v. Michelin Tire Co., 320 S.C. 515, 518, 466 S.E.2d 357, 358 (1996) (citing Kearse v.
State Health and Human Serv. Fin. Comm’n, 318 S;C. 198, 456. S.E.2d 892 (1995)). Thus, the

party -challenging an agency action has the- burden of proving convincingly that the agency’s
decision is unsupported by substantial evidence. Waters, 321 S.C. at 226, 467 S.E.2d at 917 (citing
Hamm v. AT&T, 302 S.C. 210, 394 S.E.2d 842 (1994)).

Furthermore, the reviewing court is prohibited from substitutiﬁg its judgment for that of
the agency as to the weight of the evidence on questions of fact. Grant, 319 S.C. at 353,461 S.E.2d
at 391 (citing Gibson v. Florence Country Club, 282 S.C. 384, 386, 318 S.E.2d 365, 367 (1984)).

However, “[d]etermining the proper interpretation of a statute is a question of law, and [an
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appellate court] reviews questions of law de novo.” Palmetto Co. v. McMahon, 395 S.C. 1, 3, 716
S.E.2d 329, 330 (Ct. App. 2011) (citation omitted).

| DISCUSSION
Applicable Law

Several South Carolina Code provisions in Chapters 15 and 19 of Title 56 which pertain to
the regulation of dealers, and the protection of titles and interests in motor vehicles are applicable
in this case. Section 56-19-210 provides that except for dealers selling or offering a new vehicle
for sale for which there is a manufacturer’s certi\ﬁcate of origin issued to the dealer, it is unlawful
for any person to sell or offer for sale or mortgage in this State, a vehicle that is required to be
registered and licensed in South Carolina unless a valid certificate of title has been issued. S.C.
Code Ann. § 56-19-210 (2018). Section 56-19-240, which outlines the form and content for
applications for certificates’ bf title, states in part that “If the application refers to a vehicle
purchased from a dealer, it shall contain the name and address of any lienholder holding a security
interest created or reserved at the time of the sale and the date of his security agreement and be
signed by the dealer as well as the owner, and the dealer promptly shall mail or deliver the
application to the department...” S.C. Code Ann. § 56-19-240(C) (2018) (emphasis added).

Section 56-19-360 addresses the responsibilities of a transferor and transferee as to title
upon the sale of a motor vehicle and provides:

If an owner, manufacturer or dealer transfers his interest in a vehicle other than by
the creation of a security interest, he shall, at the time of the delivery of the vehicle,
execute an assignment and warranty of title to transferee in the 'space provided
therefor on the certificate or as the Department of Motor Vehicles prescribes and
cause the certificate and assignment to be mailed or delivered to the transferee or
to the Department.

Except as provided in Section 56-19-370, the transferee shall, promptly after
delivery to him of the vehicle, execute the application for a new certificate of title
in the space provided therefor on the certificate or as the Department prescribes and
cause the certificate and application to be mailed or delivered to the Department.

Except as provided in Section 56-19-370, and as between the parties, a transfer by
an owner is not effective until the provisions of this section have been complied
with. - ‘

S.C. Code Ann. § 56-19-360 (2018).
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Section 56-19-370 of the South Carolina Code provides as follows:

If a dealer buys a vehicle and holds it for resale and procures the certificate of title
from the owner within forty-five days after delivery to him of the vehicle, he need
not send the certificate to the Department of Motor Vehicles, but, upon transferring
the vehicle to another person other than by the creation of a security interest,
promptly shall execute the assignment and warranty of title by a dealer, showing
the names and addresses of the transferee and of any lienholder holding a security
interest created or reserved at the time of the resale and the date of his security
agreement, in the spaces provided on the certificate or as the department prescribes,
and mail or deliver the certificate to the department with the transferee's application
for a new certificate. K

S.C. Code Ann. § 56-19-370 (2018) (emphasis added). _ ' K
When Sections 56-19-210, -240, -360, and -370 are read together, they lead to the
inevitable conclusion that while private buyers and sellers must trade from a current title with near
immediate transfer or assignment of title, dealers have limited relaxation of this requirement.
Because dealers must arrange for the payment of liens and for the signatures of buyers and sellers
on odometer statements, often by way of secured powers of attorney, they are allowed up to forty-
five days for providing title and means of registration. There is no authorization for a dealer to
exceed the forty-five days before title or registration is provided, which is also the maximum
amount of time allowed for dealer issued temporary license plates under Section 56-3-210(C). If
not registered after forty-five days after purchase, the buyer has no legal means of driving the

vehicle he or she purchased. If it is driven, the drivers are subject to being arrested or ticketed if

their temporary license plates have lapsed or been made to appear that they were valid beyond the

forty-five days.

Section 56-15-30 provides that unfair methods of competition and unfair or deceptive

practices as defined in Section 56-15-40 are unlawful.? S.C. Code Ann. § 56-15-30 (2018). Section

56-15-40(1) states that it is a violation of paragraph (a) of Section 56-15-30 for any motor vehicle

2 Section 56-15-30 further provides that in construing whether an act or practice constitutes an unfair method of
competition, or an unfair or deceptive act or practice, courts may be guided by the definitions in the Federal Trade
Commission Act (15 U.S.C. A. § 45).
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dealer to engage in any action which is arbitrary, in bad faith, or unconscionable, and which causes
damage to any of the parties or the public. S.C. Code Ann. § 56-15-40 (2018).3

Finally, Section 56-1 5-350 provides that any license issuéd under Title 15 including those
issued to dealers, may be denied, suspended, or revoked, if the applicant or licensee or any agency
of the applicant or licensee acting for the applicant or licensee is determined to have committed
any of the acts outlihed in the paragraphs enumerated in Section 56-15-350. A license may be
suspended for violating any provision of Chapter 15. S.C. Code Ann. § 56-15-30 (2018). Section
56-15-350 sets no statutory limit on the Department’s decision regarding the sanction, be it denial,
cancellation, suspension, or revocation if any of the statutory violations are established to exist.
The Department has adopted Procedure DE-002 in an effort to standardize the implementation of
sanctions.

Analysis

Appellant raises many theories and arguments which obfuscate the real issue, which is that
in each of the three sales involved, Appellant failed to perform its most fundamental duty owed to
its customers. It failed to timely provide its customers with title and registration. While Appellant
claims that it did everything that it could to facilitate procurement of titles and registration for its
customers, in none of these instances did those actions occur until after the customers had filed
complaints with the Department and an investigation commenced. It was within the hearing
officer’s discretion to infer that Appellant should have taken additional prompt action.

During the hearing and in its appellate brief, Appellant expended an inordinate amount of
time focusing on the argument that its actions in failing to timely deliver titles to its buyers were
not willful and thus, are not sanctionable. Procedure DE-002 provides that the Department may
assess a four-point violation for each willful failure to deliver title to a buyer or the Department
within forty—ﬁ{/e days of the date of sale. The Department’s policy states: (

“The failure to deliver title violation” is not considered “willful” if the dealer can
provide a written statement, substantiated by a Dealer Licensing and Audit Unit

3 “Arbitrary conduct is readily definable and includes acts which are unreasonable, capricious or nonrational; not done
according to reason or judgment; depending on will alone).” Brown v. Dick Smith Nissan, Inc., 414 S.C. 101, 105,
777 S.E.2d 208, 210-211 (2015) (quoting Taylor v. Nix, 307 S.C. 551, 555, 416 S.E.2d 619, 621 (1992)). Bad faith
has been defined as the opposite of good faith. Brown v. Dick Smith Nissan, Inc. While it may include actual or
constructive fraud or an intent to mislead, it also includes neglect or refusal to fulfill some duty or some contractual
obligation. Id.
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agent, identifying a prior seller or lien holder who has failed to deliver the title as
required by law. ‘

DE-002-Dealer Sanctions, Section III, C.2.

Here, “willfulness” does not appear to be the basié for the Department’s sanction, or an
issue in this case. The word, “willful” was not used by the Department in its two sanctions letters*
mor in its Notice of Suspension. The Department specifically stated that Appellant’s license was
being suspended for “Engaging in any action which causes damage to any party or to the public.
(Failure to deliver title within 45 days of date of sale).” Also, testimony elicited from the
Department evidences that its witnesses did not believe Appellant’s conduct to be willful, and that
its invésﬁgating agent aécepted at “face value” the dealer’s statements identifying prior sellers or
lienholders who failed to deliver title by law. Appellant’s arguments as to willfulness are
irrelevant.’ -

Appellant argues that the hearing officer improperly labeled Appellant’s violations.
Procedure DE-002B’s Dealer Performance .Violation Sanction Table contains an offense for
“Engaging in any action which causes damage to any party or to the public” and provides for a
sanction range of six points to revocation.® It also includes a Violatioﬁ for ;‘Willful failure to deliver
title to buyer or departthent within 45 days of sale,” which carries a four-point violation. Appellant
argues that the hearing officer’s order improperly suggests that “failure to deliver title” can be
considered a lesser included violation even though it is delineated as a separate offense. The Court

disagrees.

In short, Appellant’s position is that because the Department assessed fewer points against

it for each of the three violations than what was specifically-outlined in the sanction table, it should -

not be held accountable. While Appellant clearly failed to deliver title to the three complainants as
required by law, its actions caused damage to the pafties and the public which is what was charged

in the Notice of Suspension. The hearing officer correctly held that Procedure DE-002 contains no

- Appellant claims that the Department erred in only sending it two sanction letters, rather than three. This has no
merit. Appellant was clearly on notice of three violations and the nature of those violations as outlined in the Notice
of Suspension. It was afforded and fully availed itself of the opportunity to litigate their propriety. In fact, Appellant
noted several times in the record that it was present at the hearing to defend against only the three incidents outlined
in the notice. _

5 In his findings of fact, the hearing officer concluded that Appellant acted willfully. In his conclusions of law however,
he noted that the Department did not establish willfulness so as to allow for penalties pursuant to Procedure DE-002°s
performance violation sanction table for “Willful failure to deliver title to buyer or department within 45 days of date
of sale.” o

® The hearing officer’s order inadvertently stated that this offense provided for a sanction of up to six points.

8:
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provision that asserts that the Departmeht is limited to any category. The Department’s assistant
manager and supervisor of its dealer and licensing audit unit testified that multiple violations could
arise from a single complaint, and that a particular act could potentially be regarded as more than
one violation listed on the sanction table depending upon the circumstances. Appellant was clearly
not prejudiced by the Department assigning fewer sanction points per violation than those called
for by the table for three violations for “Engaging in any action or which causes damage to any
party or to the public.” .

Appellant also argues that the hearing officer improperly found that Procédure DE-002 was

not mandatory. It does not appeaf to the Court that the hearing officer made this specific finding

and the Court questions whether the issue is properly before it. Nevertheless, while Procedure DE-
002 is a guideline used by the Department to facilitate uniformity of sanctions within the
Department, it is not law. It has never been submitted to the General Assembly for promulgation
as a regulation. It is an internal procedure referenced within its text as guidelines “To set forth
guidelines for the application and administration of sanctions for dealers who are not in compliance
with the minimum statutory requirements or who have willfully committed violations of the law.”
(emphasis added). Appellants have cited to no legal authority to suggest that any alleged deviation
or failure by the Department to strictly observe an internal procedure invalidatés an otherwise legal
agency action. The Department’s general practice is not tantamount to a legal requirement. See

Joseph v. S.C. Dep’t ‘of Labor, Licensing & Regulation, 417 S.C. 436, 790 S.E.2d 763 (2016)

(policy or guidance issued by agency other than in a regulation does not have the force or effect of

law). The only laws involved in this matter are Sections 56-19-210; -240; -360; and -370, making

the failure to title within forty-five days a clear violation of law; Section 56-15-350 which. gives

the Department discretion to sanction dealers for any violation listed therein; and Sections 56-15-
30 and -40 declariﬁg unfair or deceptive acts or practices within the scope of the chapter unlawful.

Substantial evidence supports the hearing officer’s findings that the complainants and
public were harmed by Appellant’s actions, and that Appellant engagéd in unfair or deceptive acts.
In each of three instances, Appellant failed to timely deliver title as required by law. None of the
titles were delivered until after complaints had been filed. All title deliveries far exceeded the forty-
five-day period permitted by law; two of the delays exceeded twice the statutory minimum, and in
another case, the wait was more than three times the maximum time permitted. In making his

findings of fact and conclusions of law, it was within the hearing officer’s discretion to consider

9
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the length of the delays. Without titles, the complainants were not legally permitted to drive their-

vehicles beyond forty-five days, and could not sell them had they elected to do so. The record is
devoid of evidence that Appellant offered any of these customers the opportunity to return their
vehicles in exchange for the purchase price, a loaner or rental vehicle, or anything else to mitigate
against the lack of title-and registration. Complainants were left without recourse other than to file
complaints with the Department.

In argument, Appellant’s counsel suggested that the dealership offered to buy back the

vehicle from Complainant No. 1. No testimony or actual evidence of this offer is otherwise found

in the record and is contradicted by Complainant No. 1’s testimony in which he stated that he never
received any communication from Appellant, and that he personally tried to contact Appellant
prior to filing his complaint and still did not receive a response.” Complainant No. 1 testified that
he ultimately had to sell the vehicle at a loss because he did not have the title.

While the Department’s investigator accepted Appellant’s ekplanations that other parties
were to blame for its failure to timely secure titles, this only served to vindicate Appellant of a
finding of willﬁﬂness. It did not absolve Appellant of its responsibility. Appéllant’s actionsin
repeatedly failing to timely deliver title resulted in damage to complainants and the public. It was
within the hearing officer’s discretion to draw the conclusion that Appellant’s actions were
arbitrary, unreasonablé, capricious, or non-rational.

The hearing officer’s finding that the three Bills of Sales and Affidavits and Notiﬁcatiohs
.of Sale contained misleading statements regarding the existence of liens is also supported by the

record. Evidence indicates that in those two instances, Appellant had some expectation that the

liens would be satisfied based on near contemporaneous payment. In another instance, Appellant

sold a vehicle when it was unsure 'of the status of any lien on the vehicle, and the identity and
whereabouts of the true owner. Appellant had a myriad of excuses as to why these occurrences
were not its fault. In one instance, Appellant cast blame on the auction house that sold the vehicle
. stating that it improperly completed the Bill of Sale, and the signature was not authorized. While
Appellant tried to distance itself from the auction, the auction was not the seller. See Williams v.

Toyota of Jefferson, Inc., 655 F.Supp. 1081 (E.D. La. 1987) (an auction was not the transferor of

* 71t is appalling that Appellant blamed Complainant No. 1 for its failure to deliver title. The fact that Complainant No.

1 could have returned the vehicle to the auction pursuant to the auction rules, does not absolve Appellant of its
responsibilities under State law.

!
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a vehicle but merely provided the means — an auction serviéés — by which the transferor of the

vehicle); Indus. Indemnity v. Arena Auto Auction, 638 F.Supp. 1030 (D. Minn. 1986) (auction

selling vehicle to a dealer on behalf of another dealer had no ownership interest and was not a
transferor). The auction was Appellant’s agent on the sales document and as a merchant, Appellant
still had a duty to warrant title under Section 36-2-312. S.C. Code Ann. § 36-2-312 (2003).
Regardless of phraseology, the document clearly called for disclosure of known liéns.
Appellant’s remaining arguments were either not properly preserved or are without merit.

It is axiomatic that an issue cannot be raised for the first time on appeal and must have been raised

to and ruled upon by the trial judge to be preserved for appellate review. Wilder Corp. v. Wilke,

330 S.C. 71, 76,497 S.E.2d 731, 733 (1998). If the non-prevailing party has raised an issue in the
lower court which was not ruled upon, a party must successfully file and serve a motion to alter or
amend judgment in order to preserve the issue for appellate review. 'on, L.L.C. v. Town of Mt.
Pleasant, 338 S.C. 406, 422, 526 S.E.2d 716, 724 (2000). Moreover, even without consideration

of any of the hearsay which may truly be objectionable, there is ample other evidence to support

the hearing officer’s conclusion. Id.; Rule 220(c), SCACR (an appellate court may affirm for any

reason appearing in the record on appeal).

ORDER
Based oﬁ the foregoing,
IT IS HEREBY ORDERED that the decision of the South Carolina Department of Motor
Vehicles is AFFIRMED.
AND IT IS SO ORDERED.

Deborah Brooks Durden, Judge
S.C. Administrative Law Court

July 31, 2018
Columbia, South Carolina
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CERTIFICATE OF SERVICE

I, Robin E. Coleman, hereby certify that I have this date served this Order upon all parties to this
cause by depositing a copy hereof, in the United States mail, postage paid, in the Interagency Mail

Service, or by electronic mail to the address provided by the party(ies) and/or their attorney(s).

Robin E. Coleman :
Judicial Aide to Deborah Brooks Durden

July 31, 2018
Columbia, South Carolina

FILED

July 31, 2018

SC ADMIN. LAW COURT
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Toyota of Greer, , | Docket No. 18-ALJ-21-0011-AP

" Appellant,
vs.
' : ORDER DENYING APPELLANT’S
South Carolina Department of Motor MOTION FOR RECONSIDERATION
Vehicles, . ' ' ‘
- Respondent.

This matter is before the Administrative Law Court (ALC or Court) pursuant to the motion
of counsel for Appellant, Toyota of Greer, seeking reconsideration of the Court’s Order filed on
July 31, 2018. The motion merely reiterates the arguments made in Appellant’s Brief, which were
carefully considered and ruled upon by this Court. This motion does not seek to correct manifest
errors of law or fact or to present newly discovered evidence. Therefore,

IT IS HEREBY ORDERED that Appellant’s Motion for Reconsideration is DENIED.

AND IT IS SO ORDERED.

Deborah Brooks Durden
Administrative Law Judge

September 4, 2018
Columbia, South Carolina

FILED

September 4, 2018

SC ADMIN. LAW COURT
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" CERTIFICATE OF SERVICE

I, Robin E. Coleman, hereby certify that I have this date served this Order upon all parties to this
cause by depositing a copy hereof, in the United States mail, postage paid, in the Interagency Mail

Service, or by electronic mail to the address provided by the party(ies) and/or their attorney(s).

Robin E. Coleman
. Judicial Aide to Deborah Brooks Durden

. September 4, 2018
Columbia, South Carolina

FILED
September 4, 2018
SC ADMIN. LAW COURT
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NTRES R, Haley
Gocernor

Kevin A Shwedo
Executive Director

State of South Carolina

Department of Motor Vehicles

June 27, 2017

TOYOTA OF GREER CUSTOMER NO: 30343986

13770 EAST WADE HAMPTON BLVD

GREER, SC 29651 : DEALER LICENSE NO: 30643

OFFICIAL NOTICE OF DEALER LICENSE SUSPENSION
J

BEGINNING DATE: 12:01 AN, 07/27/2017 ENDING DATE: 11:59 PM, 08/02/2017
DEAR CUSTOMER:

You may not sell or attempt to effect the sale of any motor vehicle during the above time period.
"Sale,” shall include the issuance, transfer, agreement for transfer, exchange, pledge.
hypothecation, mortgage in any form. whether by transfer in trust or otherwise, of any motor
vehicle or interest therein or of any franchise relatad thereto; and any option, subscription or other
contract, or solicitation, looking to a sale, or offer or attempt to sell in any form, whether spoken
or written. A gift or delivery of any motor vehicle with respect thereto with, or as, a bonus on
account of the sale ol anything shall be deemed a sale.of such motor vehicle,

AUTHORITY: 8.C. Code Ann, §§ 56-15-30, -40, -350, -19-210, -240, -360 and -370

REASON:

The Department of Motor Vehicles (DMV) has determined that you have violared registration,
dealer licensing and titling provisions of Title 56 and have accumulated 12 or more points listad
below under DMV Policy DE-002 pertaining to Dealer Sanctions.

POSTDATE PTS REFERENCE# VIOLATION
07/27/2016 04 16/664-30643  Engaging in any action which causes damage to any
' party or to the public (Failurs to deliver title within 45
days of date’of sale)

On June 28, 2016 Sheila Gilliam filed a complaint with the SCDMYVY Dealer License & Audit
Unit stating that she purchased a 2007 Ford Explorer from Toyota of Greer on March 29, 2016
and that she had not received the title for the vehicle as of the date of the complaint. During the
investigation, Dealer Agent Jason Benjamin found that the title was delivered July 6, 2016 which
is 99 days from the date of purchase. :

Page | of 3

Post Office Bax 1498, Blythewood, South Carolina 2901 6
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08/08/2016 04  16/746-30643 Engaging in any action which causes damage to any
party or to the public (Failure to deliver title within 45
days of date of sale)

On July 11, 2016 Scott Bocook with Quality Auto of Anderson filed a complaint with the
SCDMYV Dealer License & Audit Unit stating that his dealership purchased a 2000 Chrysler 300
from Toyota of Greer on February 26, 2016 and that he had not received the title for the vehicle
as of the date of the complaint, During the investigation, Dealer Agent Jason Benjamin found that

the title was delivered July 18, 2016 which is 143 days from the date of purchase.

06/02/2017 04 17/445-30643 Engaging in any action which causes damage to any
- party or to the public (Failure to deliver title within 43
days of date of sale) -

On April 26, 2017, Tonyn McCallister filed a complaint with the SCDMV Dealer License &
Audit Unit stating that she purchased a 2006 Mazda RX8 from Toyota of Greer on February 10,

2017 and that she had not received the title as of the date of the complaint. During the

investigation, Dealer Agent Jason Benjamin found that Toyota of Greer did not have the title to
the Mazda RX8 when it was sold to Ms. McCallister and that the vehicle was registered on May
15, 2017, which is 94 days from the date of purchase. '

DEALER LICENSE:

Your dealer ficense must be removed from public view and secured at your licensed location
during the suspension period. Unless otherwise cancelled, suspended, revoked, or expired, your
dealer license will return to an active status at the end of the suspension period and must then be
redisplayed prominently at the established place of business.

DEALER PLATES:
All dealer plates issued to the dealership must be secured inside the licensed location during the
suspension period. Unless otherwise cancelled, suspended, revoked, or expired, your dealer

plates will return to an active status at the end of the suspension period and may then continue to
be-used in a lawful manner,

REINSTATEMENT:
Unless otherwise cancelled, suspended, revoked, or expired, your dealer license and plates will

return to an active status at the end of the suspension period without any further action required
on your part,

APPEAL:

As provided by the Administrative Procedures Act, you are entitled to contest this suspension
with the Office of Motor Vehicle Hearings. Pursuant to S.C. Code Ann, §56-5-2952, there is a
non-refundable $200.00 filing fee to request an administrative hearing. The fee must be paid by
cash, certified check, or money arder. Bring your completed request, including the $200.00 filing
fee, to the Office of Motor Vehicles Hearings, Edgar A. Brown Building, 1205 Pendleton Street,
Suite 325, Columbia, SC 29201. Your written request must be received no later than ten (10) days

- after the date of this notification. Should you fail to request a review as described above, this

notice will be final,

All inquiries regardihg a hearing should be directed to the Division of Motor Vehicle Hearings,
telephone number (803) 734-3201.

Page 2 of 3
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VIOLATING THE PROVISIONS OF THIS SUSPENSION ORDER SUBJECTS YOUR
DEALER LICENSE TO PERMANENT REVOCATION.

THIS LETTER CONCERNS ONLY THE ACTION LISTED ABOVE AND DOES NOT
CHANGE ANY OTHER NOTICES WE HAVE SENT TO YOU.
Sincerely, : |
- Hehs
Zenda Leaks, Assistant Manager
Dealer License & Audit Unit

Page 3 of 3



THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT
- OFFICE OF MOTOR VEHICLE HEARINGS

Toyota of Greér,

Appellant,

REQUEST FOR CONTESTED

V. CASE HEARING

South Carolina Department of Motor Vehicles,

Respondent.

YOU WILL PLEASE TAKE NOTICE that the undersigned, on behalf of Toyota of

Greer, 13770 East Wade Hampton Boulevard, Greer, South Carolina, 29651, -email:

irh@mceautomotive.com, Phone Number: 866-599-0837, Customer Number: 30343986, Dealer
License Number: 30643, requests a Contested Case Hearing regarding the Official Noti'ce of
Dealer License Suspension received by the dealership on June 28, 2017.

The subjéct of the hearing will be the Notice contained in a letter dated June 27, 2017
from Zenda Leaks, Assistant Manager, Dealer License & Audit Unit, State of South Carolina,
Department of Motor Vehicles.

The letter notices a suspension of this dealership’s license because there were three
complaints in over 3,000 transactions in the past year relating to the delivery of titles to used cars
that other parties were tardy in delivering to Toyota of Greer.

The points totaled. 12 over a one year period, but thesé points were improperly assigned
to the dealership. The letter cites as the reason for awarding of points on three separate

occasions: failure to deliver title within 45 days of the date of sale. The letter also references

33



DMV Policy DE-002 which assigns 4 points when there is.a willful failure to deliver title, not
simply a failure to deliver. a title.

In all three instances, Toyota of Greer did everything humanly possible to obtain these
missing titles and Was e\_/entually successful. All three cars are properly registered with the
proper titles. Therefore, Toyota of Greer respéctfully requests that the suspension be lifted and
that the points be removed from its record. A copy of the Department’s letter is attached is as
Exhibit A.

July 6, 2017 Respectfully submitted,

Bradford N. MArtin, Esq., SC Bar No. 3658
Laura W. H. Teer, Esq., SC Bar No. 16698
BRADFORD NEAL MARTIN & ASSOCIATES, P.A.
Post Office Box 10410

Greenville, South Carolina 29603
864.552.9990

864.552.9992 (facsimile)

ATTORNEYS FOR APPELLANT
TOYOTA OF GREER |
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NTRES R, Haley
Gecermor

State of South Carolina ?W

Department of Motor Vefiicles » \\“\(\

Tune 27, 20147

TOYOTA OF GREER . CUSTOMER NO: 30343986
(3770 EAST WADE HAMPTON BLVD ' .

GREER, SC 29651 _ DEALER LICENSE N'O: 30643

OFFICIAL NOTICE OF DEALER LICENSE SUSPENSION

BEGINNING DATE: 12:01 AM,07/27/2017 ENDING DATE: 11:59 P, 08/02/2017
DEAR CUSTOMER: : /

You muy not self or attempt to effect the sale of any motor vehicle during the above time period.
"Sale," shall include the issuance, fransfer, agreement for transfer, exchange, pledge,
hypothecation, mortgage in any form. whether by transfer in trust or otherwise, of any motor
vehicle or interest therain or of any franchisa related thereto; and any optlon, subscription or other
contract, or solicitation, looking to a sale, or offer or attempt to sell in any form, whether spoken
or written. A gift or delivery of any motor vehicle with respect therete with, or as, a bonus on
account of' the sale ol anything shall be deemed a sale of such motor vehicle,

AUTHORITY: S.C. Code Ann. §§ 56-15.30, -40, -3 50,-19-210, -240, -360 and -370

REASON: ‘

The Department of Motor Vehicles (DMV) has determined that you have violared ragistration,
dealer licensing and titling provisions of Titlz 56 and have accumulated 12 or more points listed
below under DMV Policy DE-002 pertaining to Dealer Sanctions. '

POSTDATE PTS . REFERENCE¥ VIOLATION .

07272016 04 16/664-30643  Engaging in any action which causes damage to any
party or to the public (Failurz to deliver title within 43
days of date of sale) '

On June 28, 2016 Sheila Gilliam filed a complaint with the SCDMY Dealer License & Audit
Uit stating that she purchased a 2007 Ford Explorer from Tovota of Greer on March 29, 2016
and that she had not received the title for the vehicle as of the date of the complaint, Duting the
investigation, Dealer Agent Jason Benjamin found that the title was delivered July 6, 2016 which
is 99 days from the date of purchase.

Page { of 3
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080872016 04 16/746-30643  Engaging in any action which causes damage to any .
' party or to the public (Failure to deliver title within 45
~ days of date of sale)

On July 11, 2016 Scott Bocook with Quality Auto of Anderson filed a complaint with the
SCDMYV Dealer License & Audit Unit stating that his dealership purchased a 2000 Chrysler 300
from Toyota of Greer on February 26, 2016 and that he had not received the title for the vehicle
as of the date of the complaint, During the investigation, Dealer Agent Jason Benjamin found that
the title was delivered July 18, 2016 which is 143 days from the date of purchase,

06/02/2017. 04 17/445-30643  Engaging in any action which causes damage to any

party or te the public (Failure to deliver title within 45
days of date of sale) :

On April 26, 2017, Tonya McCallister filed a complaint with the SCDMV Dealer License &
Audit Unit stating that she purchased a 2006 Mazda RX8 from Toyota of-Greer on February 10,
2017 and that she had not received the title as of the date of the complaint. During the
investigation, Dealer Agent Jason Benjamin found that Toyota of Greer did wot have the title to
the Mazda RX8 when it was sold to Ms, McCallister and that the vehicle was registered on May
13,2017, which is 94 days from the date of purchase.

DEALER LICENSE:

Your dealer license must be removed from public view and secured at your licensed location
during the suspension period. Unless otherwise cancelled, suspended, revoked, or expired, your
dealer license will return fo an active status at the end of the suspension period and must then be
redisplayed prominently at the established place of business. '

DEALER PLATES: .
All dealer plates issued to the dealership must be secured inside the licensed location during the
suspension period. Unless otherwise cancelled, suspended, revoked, or expired, your dealer

plates will return to an active statiis at the end of the suspension period and may then continue to
be used in a lawful manner, .

REINSTATEMENT: .
Unless otherwise cancelled, suspended, revoked, or expired, your dealer license and plates will

return to an active status at the end of the suspension petiod without any Further action required
on your part,

APPEAL; : ;

As provided by the Administrative Procedures Act, you are entitled to contest this suspension
with the Office of Motor Vehicle Rearings. Pursuant to 8.C. Code Ann. §56-5-2952, there is a
non-refundable $200.00 filing fee to request an administrative hearing, The fee must be paid by
cash, certified check, or money order, Bring your completed request, including the $200.00 filing
fee, to the Office of Motor Vehicles Hearings, Edgar A. Brown Building, 1205 Pendleton Street,
Suite 325, Columbia, SC 2920, Your written request must be received no later than ten (10) days

after the date of this notification. Should you fail to request a review as described above, this
notice will be final,

All inquiries regarding a hearing should be directed (o the Division of Motor Vehicle Hearings,
telephone number (803) 734~32_0l . } ‘

Page 2 of 3
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VIOLATING THE PROVISIONS OF THIS SUSPENSION ORDER SUBJECTS YOUR
DEALER LICENSE TO PERMANENT REVOCATION. .

THIS LETTER CONCERNS ONLY THE ACTION LISTED ABOVE AND DOES NOT
CHANGE ANY OTHER NOTICES WE HAVE SENT TO YOU. :

Sincerely,

%%p\a Lok,

Zenda Leaks, Assistant Manager
Dealer License & Audit Unit

Page 3 of 3 :
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THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT
OFFICE OF MOTOR VEHICLE HEARINGS

Toyota of Greer,
Appellant, »
CERTIFICATE OF MAILING
VY. 7 :

‘South Carolina Department of Motor Vehicles,

Respondent,

I, Peggy McComb, Legal Assistant at Bradford Neal Martin & Associates, PA, hereby
certify that due and proper service of the document(s) affixed hereto and described below was
made by depositing a true copy(ies) of same in the United States Mail at Greenville, South

Carolina, in an envelope with adequate first-class postage duly affixed and return address clearly

indicated thereon.

DOCUMENTS: REQUEST FOR CONTESTED CASE HEARING %

| | N
S

COUNSEL/PARTY SERVED: | QW Q%'\, -

Zenda Leaks, Assistant Manager \%\’ @

Dealer License & Audit Unit , | : %é)
South Carolina Department of Motor Yehicles

Post Office Box 1498

Blythewood, South Carolina 29016

< ’)b | :
Date: \5\’“\‘9 b, 2ol @%@M‘(”
Peggy McComb
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THE STATE OF SOUTH CAROLINA
In the Administrative Law Court

- APPEAL FROM THE DEPARTMENT OF MOTOR VEHICLES
Docket No. 17-OMVH-05-3345-CC

Toyotaof Greer .........covviiiiiiinnenan... A e PN Appellant

South Carolina Department of Motor Vehicles

NOTICE OF APPEAL

Appellant Toyota of Greer appeals the Final Order and Decision of the Office of Motor
Vehicle Hearings dated December 12 2017, which sustained the Official Notice of Llcense
Suspension dated June 27, 2017. The Appellant received notice of the Final Order and Decision
on December 12, 2017. A copy of the Final Order and Decision is enclosed with this Notice.

Appellant reservés its rights to its previously filed Motion to Reconsider as filed with the
Ofﬁc'e of Motor Vehicle Hearings.

Appellant submifs the following grounds for appeal:

1. The OMVH Hearing Officer erred as a matter of fact and law in failing to rescind the
South Carolina Department of Motor Vehicle’s (SCDMYV) suspension of Appellant’s
license when the Department of Motor Vehicle’s own mandatory internal procedure

required that the license suspension be rescinded..

2. The OMVH Hearing Officer erred as a matter of fact and law in failing to rescind
Appellant’s license suspension based upon the testimony and evidence presented.

3. The OMVH Hearing Officer erred as a matter of fact and law in failing to rescind
Appellant’s license suspension when the SCDMV admitted that the assessment of 4-
point violations required a finding of a “willful failure to deliver W ﬁ) ﬁzye&;f‘f@f "”‘““%;%

e i)

i AN 11 2018
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10.

11.

12.

department within 45 days of date of sale” and the definition of “willful” as contained
in the SCDMV’s internal Procedure DE-002 was not met.

The OMVH Hearing Officer erred in failing to find that Procedure DE-002 is
mandatory and that the SCDMV is not at liberty to alter the requirements of
Procedure DE-002 to remove the requirement that a failure to deliver title within 45
days be “willful” in assessing a 4-point violation,

The OMVH Hearing Officer erred in improperly finding that the SCDMV charged
Appellant with failure to deliver title within 45 days of sale as a subset of the separate
charge of “Engaging in any action which causes damage to any party or to the public”
when the SCDMV’s own documents contained evidence to the contrary and SCDMV
Form DE-002B lists the violations separately and assigns different points for each
violation.

The OMVH Hearing Officer erred in improperly finding that that DE-002 “contains
no provision that asserts the Department is limited to any particular category” when,
Procedure DE-002 is mandatory, the SCDMYV submitted two Sanction Reports which
list the violation as “failure to deliver title within 45 days of date of sale,” and the
SCDMV’s Official Notice assessed a single 4 point violation against Appellant for
each complaint. : '

- The OMVH Hearing Officer erred as a matter of fact and law in improperly finding

that Appellant violated S.C. Code § 56-15-40(1) when there was no evidence of
willfulness or that Appellant engaged in an action “which is arbitrary, in bad faith, or
unconscionable” but rather that the acts of others caunsed the delay in delivering the
title.

The OMVH Hearing Officer erred as a matter of fact and law in finding that the
SCDMYV met its burden of proof to show a violation of the South Carolina Dealer’s
Act.

The OMVH Hearing Officer erred as a matter of fact and law by improperly finding

that Appellant provided false or misleading Bills of Sale or Affidavits & Notifications
of Sale. '

The OMVH Hearing Officer erred by finding that Appellant argued willfulness was
not shown merely because of the large volume of sales rather than because the
definition of willfulnessin the SCDMV’s Procedure DE-002 was not met.

The OMVH Hearing Officer erred as a matter of fact as to the testimony of Appellant
regarding the sale to Quality Auto.

The OMVH Hearing Officer erred in improperly finding that the Bill of Sale to
Quality Auto of Anderson was prepared and signed by a representative of the

.- Appellant.
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13. The OMVH Hearing Officer erred by failing to find that the Non-Secure Power of
Attorney and Power of Attorney for Odometer Disclosure listed Mr. Gorman as
having a Greenville, South Carolina address and as to Appellant’s testimony
regarding Mr. Gorman.

14. The OMVH Hearing Officer erred in failing to find that Section II.C.3. of DMV
Procedure DE-002 requires that a Sanctions Report be completed if the administrative
investigation reveals violations and the SCDMV did not present evidence of a
Sanction Report related to Tonya McCallister’s complaint.

15. © The OMVH Hearing Officer erred in misstating Appellant’s testimony regarding its
. subscription to Carfax, or a similar vehicle history database, and finding that this
prevented Appellant from receiving a lien release from Ford Motor Credit.

16. The OMVH Hearing Officer erred in improperly admitting hearsay evidence in the
form of notes made by Agent Benjamin in the Dealer Comments section of the
document entitled “Investigation of Complaint Regarding Dealer/Wholesaler.,”

17. The OMVH Hearing Officer’s decision was in violation of constitutional and
statutory provisions; in €xcess of the statutory authority of the agency; made upon
unlawful procedure; affected by other error of law; clearly erroneous in view of the

reliable, probative and substantial evidence on the whole record; and characterized
by abuse of discretion.

18.  Any and all other properly preserved issues as permitted by SCALC Rules 33 and
37. '

/

Pursuant to Rule 33(A), SCALCR, Appellant is Toyota of Greer, 13770 East Wade
Hampton Boulevard, Greer, South Car(i))lina, 29651, email: jrh@mceautomotive.com, Phone
Number:  866-599-0837. Appel_lant is  represented by Bradford N, Martin
(bmartin@bnm!law.com), and Laura W.H. Teer (lteer@bnmlaw.com), of the law firm of

Bradford Neal Martin & Associates, P.A., Post Office Box 10410, Greenville, South Caroliha

29603. The firm’s telephone number is 864-552-9990.

[SIGNATURE ON FOLLOWING PAGE]
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January 11,2018

Counsel for Respondent:

Philip S. Porter, Esq.

S.C. Department of Motor Vehicles

PO Box 1498
Blythewood, SC 29016
philip.porter@scdmv.net

o SND

Bradford N. Martin, Esq. (SC Bar No. 3658)
Laura W, H. Teer, Esq. (SC Bar No. 16698)

BRADFORD NEAL MARTIN & ASSOCIATES, P.A.

Post Office Box 10410
Greenville, South Carolina 29603
864.552.9990 (phone)
864.552.9992 (facsimile)

ATTORNEYS FOR APPELLANT
TOYOTA OF GREER
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,  STATE OF SOUTH CAROLINA
OFFICE OF MOTOR VEHICLE HEARINGS

Docket No. 17-OMVH-05-3345-CC

South Carolina Department of Motor )
Vehicles )
Petmoner, )
)
vs. ) FINAL ORDER AND DECISION
. ) N )
Toyota of Greer, )
: , )
Respondent. )
Appearances:
For the Petitioner: (Witnesses) Zenda Leaks, Assistant Manager -Dealer
, Licensing & Audit Unit Agent - SCDMV
Philip S. Porter, Esquire — Deputy General
Counsel - SCDMV
Jason Benjamin- Dealer Agent -SCDMV
Lisa Bird- Team Leader — SCDMV
Scott Bocook — Quality Auto Sales .
For Respondent: Bradford Martin - Respondent’s Attorney
: Robert Hogan — Sales Manager & Vice President
- Greer Toyota
Toni Powell - Wholesale Title Clerk — Greer
Toyota
Other Information:
~ Dealer License # 30643

Type of Hearing: Denial of Dealer License Suspension

(8.C. Code Ann, §§ 56-3-30, -40, -350, -19-210, -360 and -370, and Procedure DE-
002) :

INTRODUCTION _ :
This matter is before the South Carolina Office of Motor Vehicle Hearings (OMVH)

pursuant to a request for a contested case hearing filed by Toyota of Greer, the Respondent. Toyota

1.
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of Greer is a licensed motor vehicle dealer in the State of South Carolina. The SCDMV sent
Respondent an Official Order of License Suspension dated June 27, 2017, It stated the grounds for
the revocation were violations of S.C. Code Ann. §§ 56-3-30, -40, -350, -19-210, -360 and -370,
and Procedure DE-002 due to an accumulation of twelve sanction points each alleging “engaging
in any action which causes damage to any party or the public (Failure to deliver title within 45
days of the date of sale).

The Respondent filed a timely request for a hearing, and pursuant to written notice to the

parties, a hearing was held before me on October 02, 2017 at the Greer Municipal Court, Greer,

South Carolina. After reviewing the entire record and considering all the evidence, I conclude that -

the Respondent’s Dealer License Suspension is sustained.

FINDINGS OF FACT

Having observed the witnesses and reviewed the exhibits presented at the hearing and

closely passed upon their credibility, and having taken into consideration the burden of persuasion

by the parties, [ make the following Findings of Fact by a preponderance of the evidence,

L. Complaint 16/746 involves the Complaint of Scott Bocook, manager of Quality Auto of
Anderson. His complaint was filed on or about July 11, 2016, and received by the Department
on July 14, 2016. He alleged that he purchased a vehicle, a 2000 Chrysler 300 VIN
2C3HE66(G4YA198153 for his dealership on February 26, 2016, but had not received the title
as of the date of the complaint, a time a period of 135 days, While the Respondent produced
evidence that the vehicle was sold through an auction, a Bill of Sale was prepared and signed
by a representative of the Respondent and Mr. Bocook containing- the following declaration:

I, Toyota of Greer (Seller), 13770 E. Wade Hampton BL Greer SC 29651 state that on the
26 day of February, Yr. 2016 The following vehicle Make Chrysler Model 300M Body
Type 4 Dr Year 2000 Vehicle Identification 2C3HE66G4YH198153 License Plate No,
37456 was sold to Quality Auto of Anderson L Buyer 911 Whitehall Rd Anderson SC
29625 And the above vehicle is free of all liens and encumbrances in the buyer’s name
except:

(List here any mortgages, liens or encumbrances)
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The line for the listing of liens or encumbrances was left blank, There was a lien on the vehicle to
a title loan establishment from the customer who had sold the vehicle to Respondent. Thus, the
above statement concerning the absence of a lien was false. Respondent produced testimony of
Wholesale Title Clerk Toni Powell and a copy of a check prepared for the title lender the day
before the sale. Ms. Powell asserted in testimony that the s1gnatu1e on the bill of sale on behalf of
seller was not authorizéd. In any case it was not withdrawn or corrected and was allowed to become
part of the Department’s official records of the sale through the agency of the auction or otherwise.
Ms. Powell stated that she was awate that secondary lenders, such as title lenders, often took up to
twenty-one days to give a lien satisfaction. Nevertheless, she testified that the known location of
the particular title lender had closed, that she was referred to another location and had difficulty
reaching it, and was ultimately referred to the Spartanburg 1.ocation.

Upon Agent Benjamin’s investigation of the complaint, he recorded remarks from Mé.
Powell that Toyota of Greer and associated dealerships owned by MCE had had a lot of turnover
and movement within their finance departments due to employee terminations, which were the
result of bad deals. Respondent’s argument at hearing differed somewhat from Ms. Powell’s
statement, asserting that the dealership had done everything possible to deliver title, that the
vehicle itself that Respondent had sold was a piece of junk and had nominal value, and that if there
was any fault at all it was Mr. Bocook’s by failing return the x)ehicle through the rules of the auction
rather than insisting on receiving the title. Ms. Powell also submitted a written statement in which
she added that once she located a title lender branch that could supply a lien release, she still had
to wait for the manager to return from vacation. She also stated that once the branch was located

and the manager was available, the title was delivered to the auction. She also testified the check

to the title lender cleared on March 8, 2016, ten days after the sale. -Agent Benjamin confirmed

that title was provided on July 18, 2016, 143 days after purchase. This was after receipt of the
complaint from the Department.

2. Complaint No. 17/445 involves Tonya McAllister. On or about April 26, 2017 she filed a
complaint with the Department stating the she had purchased .a 2006 Mazda VIN

JMIFE173560201810 from Toyota of Greer on February 10, 2017 and had not yet received title.

It turned out that the vehicle had a lien of record by priot owner, Matthew Gorman. Department

~
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records showed that Respondent had Mr. Gorman sign a power of attorney to authorize
Respondent’s representative to take steps to sel! that vehicle on J anuary 3, 2017,
In connection with the sale, an Affidavit & Notification of Sale of Motor Vehicle was

executed. As the name implies, it is in the form of a sworn affidavit. In pertinent part it contained

this statement:

Personally appeared before me, MCE Automotive, Inc, d/b/a Toyota of Greer 13770 E.
Wade Hampton BL Greer SC 29651 who being duly sworn, deposes and says that on
the 10th day of February 2017 he sold the following motor vehicle: Make MASDA
Model R&B Year 2006 Identification (Serial) No. IM1FE173560201810 License No.

. was sold to TONYA GREEN MCCALLISTER 112 TIMBERBROOK RD
GAFFNEY CHEROKEE SC 29340-5948 Deponent further states that there are no
liens or encumbrances on the said vehicle except as listed below:

Lienholder WELLS FARGO DEALER SERVICES _ Amount 6020.00

Address PO BOX 997517 SACRAMENTO CA 95899-75 17 Date 02/10/2017

We[is Fargo Dealer Services is the lender that financed the éale of the vehicle to Ms. McAllister,
There was no mention of any othet lienholder. The document was signed 'by Ms. McAllister and
by a representative of the Respondent, a different representative than either the one that Signed the
affidavit for Ms. Gilliam’s transaction (FOF #3) or the person that signed the bill of sale in M,
Bocook’s transaction, ' '

In investigating the complaint, Mr, Benjamin asked for a statement form Ms. Michelle
- Taylor, Title Clerk, and she gave him a written one in which she stated that the customer who
traded the vehicle in was ndt the actual owner, and she did not know the status of the title until she
enlisted the aid of a dealership in North Carolina. She was not able to get in touch with the actual
owner until mid-April. She was unable to say whether the sales personnel had requested a driver’s
license from the customer initially because she was not in sales. Thus, when the sale was made
and the affidavit si gned, the Respondent had no idea whether or not there was a len.
3. Complaint No. 16/664 involved Sheila Gilliam. On or about June 28, 2016 she filed a
complaint with the Department stating that she had purchased ‘& 2007 Ford Exploter
VINIFMEU65E07UB13396 from Toyota of Greer on March 29, 2016 and had not yet réceived

title. It turned out that the vehicle had a lien of record to Ford Motor Credit by prihr owner, James
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and Catherine Derrick. Department records showed that Respondent had James Derrick and
- Catherine Derrick sign powers of attorney to authorize Respondent’s representative 1o take sfeps
to sell that vehicle on Januvary 21, 2016, Respondent submitted a contract Whereby the Derricks
contracted to trade in the Explorer to Respondent on January 26, 2016, Respondgnt also submitted
a title inquiry report that it pulled on Fébruary 4, 2016 revealing the lien to Ford Motor Credit.
Respondent nevertheless sold Ms, Gilliam the Explorer on March 29, 2016.
In connection with the sale, an Affidavit & Notification of Sale of Motor Vehicle was
executed. As the name implies, it is in the form of a sworn affidavit. In pertinent part it contained

this statement;

Personally appeared before me, MCE Automotive, Inc, d/b/a Toyota of Greer 13770 E.
Wade Hampton BI, Greer SC 29651 who being duly sworn, deposes and says that on
the 29th day of March 2016 he sold the following motor vehicle: Make FORD Model
Explorer Year 2007 Identification (Serial) No. IFMEU65E07UB13396 License No.

was sold to Sheila Gilliam 337 Belcher Road Boiling Springs Spartanburg SC
29316 Deponent further states that there are no liens or encumbrances on the said
vehicle except as listed below:

Lienholder _ ' Amount N/A

- Address | _Date 3/29/2016

As indicated above neither the identity of any lienholder or an address was written into the blanks.
The document was signed by Ms. Gilliarﬁ and by a representative of the Respondent who was a
different representative than the person who signed the bill of sale to Mr, Bocook of Quality Auto.
The dealership had knowledge of the lien of Ford Motor Credit not later than February 4, 2016. 1t
* had fifty-four days to clear the lien before it sold the Explorer to Ms. Gilliam, but it did ndt.

Respondent did sell the vehicle to Ms, Gilliam and the title was not provided within forty-five
- days. Ms. Gilliam filed her complaint. Agent Jason Benjamin, in investigating the complaint,
established its basic accuracy. He requested a statement re garding the circumstances of the failure
to provide title and received a statement from Ms. Michélle Taylor, the Title Clerk. She stated that
the vehicle was traded into the dealership on January 25, 2016, without a title, and there was an
issue getting the title from Ford Motor Credit. Ford Motor Credit féxed a lien release on July 5,

and Ms. Gilliam’s title was delivered to the Department on July 6, 2016, ninety-nine days after the
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purchase and at least one hundred fifty three days after Respondent was aware of the existence of
the lien. She testified that she cohtacted Ford Motor Credit a number of times, and the company
confirmed the debt had been paid four years ago. She said the company nevertheless had to contact
research for old files. When the vehicle was finally titled, however, it was by letter and not by a
release of lien on a title. She testified that the dealership previously subscribed to Carfax, but no
longer did, and did not subscribe to R.L. Polk, Experian ot other service for title data from outside
South Carolina. ‘ . _
4.  Section II1.C.3. of DMV Procedure DE-002 requires that a Sanctions Report be completed if
th¢ administrative investigation reveals violations, Petitioner presented two Sanction Reports
which list the violation as “Failure to deliver title within 45 days of date of sale.” (Petitioner Exs.
6 and 8) Four points are assessed as the sanction on both reports. Pe;itidner did not present evidence
of a Sanction Report related to Tonya McAllister’s complaint. V

I find that the assessments of 4 point violations were made pursuanf to a finding by
Petitioner of a “willful failure to deliver title to buyer or department within 45 days of date of sale,”
Having made these findings, Petitioner is required to show that the failures to deliver title were
“willful” as defined in its Procedure DE-002.
Ms. Leaks, the Assistant Manager in the Dealer Licensing & Audit Unit, agreed that DMV policy
states:

“The failure to deliver title violation” is not considered “willful” if the dealer can
provide a written statement, substantiated by a Dealer Licensing and Audit Unit
agent, identifying a prior seller or lien holder who has failed to deliver the title as
required by law. (Petitioner Ex. 5, p. 6)

Ms. Leaks testified that she authored the June 27, 2017 Official Notice that included three
separate violations. She stated that she had not included the word “willful” in the sanction letter
but rather listed the violation as “Engaging in any action which causes damageé to any party or to
the public.” Ms. Leaks admitted that the Notice then stated “(Failure to deliver title within 45 days
of date of sdle)” and that four p_oints had been assessed against Toyota of Greer for each of the
violations listed. Ms. Leaks admitted that the failure to provide title within 45 days had to be

“willful” in order for a four point sanction to be assessed against the dealer.
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3. Two license renewals of MCE Automotive d/b/a Toyota of Greer were put into evidence.

Both were signed by a Russell Antici as owner or corporate officer. Both indicated that Robert
Hogan was the sales manager., His testimony indicated he was also a partaer. The 2017 renewal
lists Mr, Hogan also as Vice President.. On the renewal with effective dates of June 15, 2015 to
June 15, 2016, the dealership checks “yes” for question 6. which asks if the apphcant has a Dealer
Manual.

6.  The 2007 Dealer Manual was place in evidence. Pag'e‘2-2 of the Manual clearly states the
requirement that a dealer ‘must deliver the title or registration to the customer within a 45 day
period after the sale. It gives the dealer the option of giving all necessary documentation required
to title the vehicle to the customer and maintaining a customer signed receipt by which the
customer acknowledges the responsibility for titling and registering, There is no evidencé in the
record that this option was taken for any of the complaints discussed above.

7. Depattment Upstate Team Lead Lisa Rird testified that in her experience unless a dealer was

arranging the financing of a sale of a known payoff for a trade in or the like, it was not the practice

of the franchised dealer industry to make sales without a title. She testified that the Department
typically does not sanction dealers if they fail to deliver title by only a few days more than forty-
five days. _ '

8. Mr. Robert Hogan, Saies Manager and Vice President of Toyota of Greer, however, testified
and he forthrightly stated the dealership’s position. When asked why the dealership did not avoid
selling vehicles before it had secured titles for the buyers, he said while the dealership did not want
trouble with the byyers and did not want trouble with the Department because it was bad for
business, the dealership had to buy and sell vehicles before the titles were secured, because if the
dealership did not do that the same sales would be made by the competition. Mr. Hogan also

testified that the dealership(s) had made 25,182 sales in the last three years,

CONCLUSIONS OF LAW :
1. Pursuant to S.C. Code Ann. §1-23-660(A) (Supp. 2016), the Hearing Officers of
the OMVH, effective January [, 2006, preside over contested case hearmgs involving certain

suspensions, cancellations, or revocations of licenses issued by the Departmont All hearings
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presided over by the Hearing Officers of the OMVH are contested case hearings and must be
conducted in accordance with the Administrative Procedures Act (“APA”) and the rules of
procedure for the OMVH. § 1-23-660(B) (Supp. 2015). F urthermore, all appeals from final
decisions of the Hearing Officers are to the South Carolina Administrative Law Court in
accordance with ‘its tules of procedure. § 1-23-660(D) (Supp\). 2015}, |

2. Basic administrative law principles establish that an agency bears the_biu-d_en of

proofin an enforcement action. See Peabody Coal Co. v. Ralston, 578 N.E.2d 751 (Ind. Ct. App.

1991); Randy R. Lowell and Stephen P. Bates, South Carolina Administrative Practice and

Procedure, 200-201 (2004). Since Petitioner asserts the affirmative of an issue, ie, the
enforcement of a wholesaler’s license suspension or revocation, and since it will be subject t0 an
adverse ruling if no evidence is introduced, Petitioner bears the burden of proofin this matter. See
Alex Sanders & John S. Nichols, Trial Handbook for South Carolina Lawvers § 9.3 at 366 (2nd
ed. 2001). |

3. The weight and credibility assigned to evidence presented at the hearing of a matter

is within the province of the trier of fact, See S.C. Cable Television Ass’n v, S. Bell Tel, & Tel.
Co., 308 S.C. 216, 222, 417 S.E.2d 586, 589 (1992); see also Doe v. Doe, 324 S.C. 492, 502, 478
S.E.2d 854, 859 (Ct. App. 1996) (holding that a trial judge, when acting as a finder of fact, “has

the authority to determine the weight and credibility of the evidence before him”),

4, S.C. Code Ann. § 56-15-10, related to the regulation of dealeys and wholesalers,
provides: '

As used in this chapter the following words shall, unless the text otherwise requires,
have the following meanings: :

(a) “Motor vehicle”, any motor driven vehicle required to be registered under
Section 56-3-110. This definition does not include motorcycles.

(h) “Dealer” or “motor vehicle dealer”, any person who sells or attempts to effect
the sale of any motor vehicle. These terms do not include:

(1) distributors or wholesalers. .

(2) receivers, trustees, administrators, executors, guardians -or other persons
appointed by or acting under the judgment or order of any court,

(3) public officers while performing their official duties.

(4) persons disposing of motor vehicles acquired for their own use and so used in

8
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good faith and not for the purpose of avoiding the provisions of law. Any person

who effects or attempts to effect the sale of more than five motor vehicles in any

one calendar year is considered a dealer or wholesaler, as appropriate, for purposes

of this chapter, _

(5) finance companies or other financial institutions who sell repossessed motor
~ vehicles and insurance companies who sell motor vehicles they own as an incident

to payments made under policies of insurance, :

() “Sale,” shall include the issuance, transfer, agreement for transfer, exchange, -
pledge, hypothecation, mortgage in any form, whether by transfer in trust or
otherwise, of any motor vehicle or interest therein or of any franchise related
thereto; and any option, subscription or other contract, or solicitation, looking to a
sale, or offer or attempt to sell in any form, whether spoken or written. A gift or
delivery of any motor vehicle or franchise with respect thereto with, or as, a bonus
on account of the sale of anything shall be deemed a sale of such motor vehicle or
franchise. ' :

(m) “Fraud,” shall include, in addition to its normal legal connotation, the
following: a misrepresentation in any manner, whether intentionally false or due
to gross negligence, of a material fact; a promise or representation not made
honestly and in good faith; and an intentional failure to disclose a material fact,

5, Pursuant to S.C. Code Ann, § 56-15-310(A) (2006), a person who engages in
business as a dealer or wholesaler in the State of South Carolina must first make an application to
the Department for a license. The license applies to only one place of business of the applicant and

is not transferable to another person or place of business with certain exceptions for the exhibition

and sale of motor homes by licensed dealers.

6. With regard to records that dealers and wholesalers are required fo keep, § 56-15-
340(A)(2006) provides: .

Every dealer or wholesaler shall keep complete records of each transaction under
which a motor vehicle is transferred for a period of not less than four years from
the date of the transaction. The records must show the true name and cotrect
address of the person or persons from whom the motor vehicle was acquired and
the date of the transaction; a correct description of the vehicle, when transferred;
the true name and correct address of the person to whom the motor vehicle was
transferred; and the date of the transaction. The description of the motor vehicle
must include the vehicle identification number, make, model, type of body, and the
odometer readings at the time the motor vehicle was transferred to and from the

9
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dealer or wholesaler. These records must be open at all reasonable times for
inspection and copying by the Department of Motor Vehicles or any of its duly
authorized agents, ‘

7.+ With the exception of dealers selling or offering for sale a new vehicle for which
there is a manufacturer’s certificate of origin issued to the dealer, it is unlawful for a person to sell
or offer for sale or mortgage a vehicle required to be registered and licensed in South Carolina
unless a valid certificate of title has been issued for it. §56-19-210.

8. Section 56-19-360, addressing the duties of transferor‘ and transferée with regard to
title upon the sale of a motor vehicles provides:

If an owner, manufacturer or dealer transfers his interest in a vehicle other than by
the creation of a security interest, he shall, at the time of the delivery of the vehicle,
execute an assignment and warranty of title to transferee in the space provided
therefore on the certificate or as the Department of Motor Vehicles prescribes and
cause the certificate and assignment to be mailed or delivered to the transferee or
to the Department. '

Except as provided in Section $6-19-370, the transferee shall, promptly afier
delivery to him of the vehicle, execute the application for a new certificate of title
in the space provided therefore on the certificate or as the Department prescribes
and cause the certificate and application to be mailed or delivered to the
Department.

Except as provided in Section 56-19-370, and as between the parties, a transfer by
an ownet is not effective until the provisions of this section have been complied
with. ‘ ‘
0. Section 56-19-370 provides: _
- If a dealer buys a vehicle and holds it for resale and procures the certificate of title from
the owner within forty-five days after delivery to him. of the vehicle, he need not send the
certificate to the Department of Motor Vehicles, but, upon transferring the vehicle to another
person other than by the creation of a security interest, promptly shall execute the assignment
and warranty of title by a dealer, showing the names and addresses of the transferee and of any
lienholder holding a security interest created or reserved at the time of the resale and the date of
his security agreement, in the spaces provided on the certificate or as the department prescribes,

- and mail or deliver the certificate to the department with the transferee’s application for a new

10
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certificate.

10, | Pursuant to §56-3-210 (C):

A dealer of new or used vehicles may issue to the purchaser of a vehicle at the time of its sale a
temporary license plate....a dealer may not use a temporary license plate for any other purpose,
which includes but is not limited to vehicle demonstration, employee use, or transporting vehicles
from one location to another.

11.  Pursuant to §56-15-40(1): _

[t shall be deemed a violation of paragraph (a) of Section 56-15-30 for any manufacturer; factory
branch, factory representative, distributor, or wholesaler, distributor branch, distributor
representative ot motor vehicle dealer to engage in any action which is arbitrary, in bad faith, or
unconscionable and whiqh causes damage to any of the parties or to the public,

12, Section 56-15-30(a) further provides that “[u]nfair methods of competition and unfair or

deceptive acts or practices as defined in §56-15-40 are hereby declared to be unlawful.”

13. Section 56-15-350 (Supp. 2015) provides that any license issued under Chapter 15 of Title _

56 may be denied, suspended, or revoked, if the applicant or licensee or an agency of the applicant
or licensee acting for the applicant or licensee is determined to have:

(8  made a material misstatement in the application for the license;
(b)  violated any provision of this chapter:

© beén found by a court of competent jurisdiction to have committed any
fraud connected with the sale or transfer of a motor vehicle;

(d) employed fraudulent devices, methods, or practices in connection with
meeting the requirements placed on dealers and wholesalers by the laws of
this State;

(8~ been convicted of any violation of law involving the acquisition or transfer

~ of a title to a motor vehicle or of any violation of law involving tampering

with, altering, or removing motor vehicle identification numbers or
markings;

() been found by a court of competent jurisdiction to have violated any federal
ot state law regarding the disconnecting, resetting, altering, or other
unlawful tampeting with a motor vehicle odometer, including the provisions

of 49 U.S.C. §§32701-32711 (Title 49, Subtitle VI, Part C, Chapter 327);

11
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(8)  refused or failed to comply with the Department’s reasonable requests to
inspect or copy the records, books, and files of the dealer or wholesaler or
failed to maintain records of each motor vehicle transaction as required by
this chapter or by state and federal law pertaining to odometer records; or

¢))] given, loaned, or sold a dealer license plate to any person or otherwise to
have allowed the use of any dealer license plate in any way not authorized
by § 56-3-2320. Any dealer license plate issued to a dealer or wholesaler
pursuant to § 56-3-2320 which is determined by the department to be
improperly displayed on any -vehicle or in the possession of any
unauthorized person is prima facie evidence of a violation of Section 56-
15-350 by the dealer or wholesaler to whom the license plate was originally

issued.

The Department must notify the licensee or applicant in writing at the mailing address
provided in the application of its intention to deny, suspend, or revoke his license at least twenty
days in advance. A licensee or applicant desiring a hearing must file a request in writing with the
OMVH within ten days of receiving notice of the propased denial, suspension, or revocation of
his dealer’s or wholesaler’s license, ' |

14, Tconclude that the evidence shdvved that the Respondent committed the violﬁtion of
failing to deliver title within the statutory period. In each complaint reviewed in this case, the
failure to deliver was accompanied by a false and misleading bill of sale or affidayit and
notification of salé, stating that there were no liens not listed on those statements. In at least two
of the complaints, it is clear that someone within the dealership knew of the existence of lien on
the vehicles when they were sold to a subsequent buyer, but the dealership sold them anyway and
stated {or someone on the dealership’s behalf stéted) to the buyers that the liens did not exist, On
the other complaint, it appears that the dealership was unsure of the status of any lien on the
vehicle. and in fact unsure of the identity and whereabouts of the true owner, when the vehicle was
sold. In each case, the titles were delayed well beyond the statutory time limit for titling or
registering the vehicles. '

Respondent insisted that even though the Department’s Official Notice did not mention
willful violation in it according to DE-002, the Department must be held to a willfulness standard

and the Department could not prove willfulness. This is partly because of Respondent claim that

12

54



due to the volume of business it handled, occasional problems were inevitable and could happen
to anyone. In addition, the Respondent also claimed a proper understanding of DE-002 was that
there could be no violation so long as the dealer produced a statement that another prior seller or
lienholder had not produced the title as required by law. That is not exactly what happened in these
transactions. In the Bocook Complaint, Respondent asserted that it knew of the title loan len
before it put the vehicle on the rﬁarket, it either had to know or not know where to contact the
lender and receive the title. The testimony indicated it did not, but it sold the vehicle anyway. Ms.
Powell addressed efforts to find the lender but was not able to do what needed to be done within
the forty-five days, In Ms, Gilliam’s complaint, the Respondent’s evidence indicated that it was
aware of the lien for fifty- four days before selling the vehicle to Ms. Gilliam. An “issue” with
Ford Motor Credit extended her wait another ninety-nine days after her purchase. In Ms.
McAllister’s complaint, the vehicle was sold to her before the dealership even knew the identity
of the prior owner."

Ofﬁcnal Notice of License Suspension listed each complaint as “[e]ngaging in any action
which causes damage to any party or to the public” with a parcnthctlcal “(f'ulure to deliver within
45 days of date of purchase).” Each of the warning letters used the same tczmmology. DE-002
contains no provision that asserts the Department is limited to any particular category. An action
which causes damage to any party or to the public is a separate violation on the grid. It provides
for sanction.points up‘ to 6 for each repetition. The actions of the Respondent in this matter meet
the definition of “arbitrary” or ““unreasonable, capricious or non-rational; depending on the will
alone.” Respondent chose, for reasons of competition or convenience, to sell vehicles for which it
had not secured a title. It followed this by signing documents with misleadingly false assurances
that the vehicles had no liens other than a lien financing the purchase, It violated the law by failing
to provide title until well after the statutory deadline, and after the customers had complained to
the Department, The customers were damaged by Respondent’s acts by being unable to drive
legally or sell the vehicles.

Therefore, I conclude that the denial of Dealer Liéense Suspension for Toyota of Greer is

sustained.
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ORDER
Based upon the above findings of facts and conclusions of law, | !
IT IS HEREBY ORDERED that the Dealer License Suspension is sustained.
AND IT IS SO ORDERED. \

Phillip T. Addington
- OMVH Senior Hearing Officer

December 12, 2017
Greer, South Carolina
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CERTIFICATE OF SERVICE

[, Frances L. Inabinet, hereby certify that | have this date served this Order upon all parties to

this caused by depositing a copy hereof, in the United States mail, postage paid, in the
Interagency Mail Service, or by electronic mail to the address provided by the party{ies) and/or

their attorney(s). -

Facnces b ~Jrnabiat

Frances L. Inabinet

December 12, 2017

Columbia, South Carolina
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I

IIL

1v.

VI

VII.

VIIL

IX.

STATEMENT OF THE ISSUESI ON APPEAL

\

Whether the Hearing Officer erred in failing to rescind the suspension of Appellant’s
license when the Department of Motor Vehicle’s own mandatory internal procedures
required that the license suspension be rescinded.

Whether the Hearing Officer erred in failing to rescind Appellant’s license suspens1on
based upon the testimony and evidence presented.

Whether the Hearing Officer erred in failing to rescind Appellant’s license suspension
when the SCDMV admitted that the assessment of 4-point violations required a
finding of a “willful failure to deliver title to buyer or department within 45 days of
date of sale” and the definition of “willful” as contained in the DMV’s internal
Procedure DE-002 was not met. '

Whether the Hearing Officer erred in failing to find that Procedure DE-002 is
mandatory and that the Department’s employees are not at liberty to alter the
requirements of Procedure DE-002 to remove the requirement of willfulness in
assessing a 4-point violation.

Whether the Hearing Officer erred in improperly finding that the DMV charged
Appellant with failure to deliver title within 45 days of sale as a subset of the separate
charge of “Engaging in any action which causes damage to any party or to the public”
when the DMV’s own documents contained evidence to the contrary and DMV Form
DE-002B lists the violations separately and assigns different points for each violation.

Whether the Hearing Officer erred in improperly finding that that DE-002 “contains
no provision that asserts the Department is limited to any particular category” when,
Procedure DE-002 is mandatory, the DMV submitted two Sanction Reports which list
the violation as “failure to deliver title within 45 days of date of sale,” and the DMV’s
Official Notice assessed a single 4 point Vlolatlon against Appellant for each
complaint.

Whether the Hearing Officer erred in improperly finding that Appellant violated S.C.
Code § 56-15-40(1) when there was no evidence of willfulness or that Appellant
engaged in an action “which is arbitrary, in bad faith, or unconscionable” but rather
that the acts of others caused the delay in delivering the title. .

Whether the Hearing Officer erred in finding that the DMV met its burden of proof to
show a willful failure to deliver title and a violation of the South Carolina Dealer’s
Act. ‘

Whether the Hearing Officer erred by improperly finding thatE)}lﬂ]E 1E/i k)
false or misleading Bills of Sale or Afﬁdav1ts & Notifications of Sale. '

! e MAR 29 2018
. SC ADMIN. LAW COURT




XL

XIL.

XL

XIV.

Whether the Hearing Officer erred by finding that Appellant argued willfulness was
not shown merely because of the large volume of sales rather than because the
definition of willfulness in the DMV’s Procedure DE-002 was not met.

Whether the Hearing Officer erred as to the testimony of Appellant 1egard1ng the sale
to Quality Auto.

Whether the Hearing Officer erred in improperly finding that the Bill of Sale to -

Quality Auto of Anderson was prepared and signed by a representative of the
Appellant.

Whether the Hearing Officer erred by failing to find that the Non-Secure Power of
Attorney and Power of Attorney for Odometer Disclosure listed Mr. Gorman as
having a Greenville, South Carolina address and as to Appellant’s testimony
regarding Mr. Gorman.

\ _ _
Whether the Hearing Officer erred in failing to find that Section IIL.C.3. of DMV

" Procedure DE-002 requires that a Sanctions Report be completed if the administrative

XV. .

investigation reveals violations and the DMV did not present evidence of a Sanction -

Report related to Tonya McCallister’s complaint.

Whether the Hearing Officer erred in misstating Appellant’s testimohy regarding its

- subscription to Carfax, or a similar vehicle history database, and finding that this

XVIL

XVIL.

prevented Appellant from receiving a lien release from Ford Motor Credit.

Whether the Hearing Officer erred in improperly admitting hearsay evidence in the
form of notes made by Agent Benjamin in the Dealer Comments section of the
document entitled “Investigation of Complaint Regarding Dealer/Wholesaler.”

Whether the Hearing Officer’s decision was in violation of constitutional and
statutory provisions; in excess of the statutory authority of the agency; made upon
unlawful procedure; affected by other error of law; clearly erroneous in view of the
reliable, probative and substantial evidence on the Whole record; and characterized
by abuse of discretion.
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STATEMENT OF THE CASE

This proceeding is an appeal of the South Carolina Department of Motor Vehicle’s
issuance of an Official Notice of Dealer License Suspension against Toyota of Greer dated June
27, 2017. Tof}dta of Greer denied that it committed a willful failﬁre to deliver title or willfully
engaged in any action which caﬁsed damage to any party or to the public.

Toyota of Greer filed a Request for Contested Case Hearing on July 6, 2017. On October
2, 2017 a hearing was held in éreer before Hearing Officer Phillip T. Addington of the Office of
Motor Vehicle Hearings. Officer Addington issued an Order dated December 12, 2017, which
sustained the Official Notice of License Suspension dated June 27, 2017. Apﬁ'ellant filed its
Notice of Appeal with this Court on J énuary 11, 2018.

STATEMENT OF FACTS

- Toyota of G&eer haé been in businéss since 2004. (R. 176) Their title department
processed over 25,000 vehicle titles i11 the past three years. (R. 176-177) The dealership hired
staff and impiemented a prquess to efficiently handle the papefwork necessary to obtain titles for
vehicles traded in or purchased by the dealership and forwarded to the next buyer. (R. 181-184)
However, the actions 6f previous owners andv lenders can interfere with the dealership’s ability to
timely obtain a title.

The South Carolina Department of Motor Vehicles has implemented a uniform and fair
system in which points are charged for violations and has developéd a required procedure for the
application and administratioln. of any sanctions against dealers. (Petitioner Ex. 5, R. 436-450)
This uniform and fair syétem was designed to insure that any of the several hundred dealerships
in South Carolina were treated fairly and equally. This Appeal is asking that the uniform and fair

system be applied to Toyota of Greer.
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DMV Procedure DE-002 is the official internal procedure regarding the issuance of
dealér ‘sanctio‘ns. (R.436) The first page of Procedure DE-002 states that DMV employees are
required to read and follow these procedures. (R.436)

Section III. D.2. states that points are assessed utilizing DMV Form. DE-002B.
| (Petitioner Ex. 5, p. 6, R.441) Section II1.D.4 requires the Dealer License and Audit Unit
(DLAU) to adhere td the written process to insure uniform and fair assessment of sanctions. (R.
441) Table DE-002B lists violations for “Bngaging in any action which causes damage to any
party or to the public” as requiring a sanction of 6 points to revocation, and “Willful failure to
deliver title to buyer or department within 45 days of date of sale” as requiring a sanction of 4
points. (R. 449) -The_Table does not provide for lesser point sanctions. | |

Section HI.C.3 requires that a Sanctions Report be complete(i if the administrative
ihvestigation reveals violations. (R.441) The DMV presented only two Sanction Reports1 which
list the violation as “Failure to deliver title within 45 days of date of sale.” (Petitioner Exs. 6 and
8, R. 451 and 469). Four points are assessed as the sanction on both reports.

Zenda Leaks, Assistant Manager of the DLAU, agreed in her testimony that DMV policy
states:

“the failure to deliver title violation” is not considered “willful” if the dealer can

provide a written statement, substantiated by a Dealer Licensing and Audit Unit

agent identifying a prior seller or lien holder who has failed to deliver the title as

required by law. (R. 67-68, Petitioner Ex. 5, p. 6, R.441)

Despite her agreement, DLAU employees ignored the policy and sanctioned Tdyota of

Greer on the three following transactions. This Appeal requests that this uniform and fair system

! There were three claimed violations, but only two Sanction Repotts.

4
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be applied to Toyota of Greer, so the sanction that will deprive prospective customers the right to

- purchase cars and employees to be paid may be reversed.

Sheila Gilliam Purchase

The Derricks traded in ;a 2007 Ford Explorer on January 25, 2016 and certifigd there was
no lien on the vehicle. (i{espondent Ex. 3. R. 314) They failed to deliver the title as required by
law. |

Therefore, Toyota of Greer took upon' itself to solve the problem. Title Clerk Toni

Powell ran an inquiry through the DMV’s electronic registration system on February 4, 2016,

. which showed a lien from Ford Motor Credit (FMC) had not been satisfied.” (Respondent Ex. 4

R. 316, Transcript R.135-136) The previous owners certified it was paid. Therefore, Ms.
Powell contacted FMC who confirmed. that the loan had been paid -several years earlier, but it
neglected to file the paperwork. (R.137) Because the account was closed years earlier, FMC had

difficulty providing the lien release and Powell had to call multiple times until she was finally

able to speak with an employee who was able to provide the release. (R. 139-140) Thus, the

delay fell at the feet of the lienholder, FMC.

Toyota of Greer sold the Ford Explorer to Sheila Gilliam on March 29, 2016, (Petitioner
Ex. 9, R. 494) expecting FMC to satisfy the paid off loa;m within the 45 days. Toyota of Greer
was ab.le.to_'receive a lien release letter from FMC dated June 28, 2016. (Respondent Ex. 5,

R.317) Ms. Powell then expedited the process to complete the title work on the Explorer as

shown by the selection of the expedited process at the top of the Form 400. (Respondent Ex. 6,

% South Carolina law provides that the lienholder holds the title when a car is financed. SC Code
Ann. §56-19-265(A) : ‘
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R. 318) Toyota of Greer received the duplicate title and completed the tag work on July 6, 2016.
(Petitioner Ex. 10, R. 495)

The DMV received a complaint from Sheila Gilliam on the same date FMC finally issued

its lien release letter. DLLAU Field Agent Jason Benjamin investigated and received a written

statement from the dealership explaining that the lienholder FMC was the cause that the title was
not issued within 45 days. (Petitioner Ex. 8, R. 475) He also admitted that he accepted Toyota of

Greer’s written statements as “substantiated” as required by DMV Procedure DE-002. (R. 123-

- 124)

DLAU Agent Benjamin further testified that he considered any failure to deliver the title

within 45 days as “willful,” but later admitted that this was not consistent with the DMV

Procedure DE-002 as to the definition of “willful”, (R.113-116) Therefore, the 4 points were

wrongfully charged against Toyota of Greer.

Quality Auto of Anderson Purchase

Tara Hughes traded in a 2000 Chrysler 300 on February 13, 2016 (Petitioner Ex. 7, R.

463-464) and reported a lien on the vehicle with Carolina Title Loans. (Respondent Ex. 7,

R.320) Thus, the title was held by the lender. She agreed it should be paid off as part of her deal.
Toyota of Greer’s Ms, Powell called the Spartanburg branch listed on the i)ayoff sheet and was

told that the title was being held at the Greer branch. (R.143-144)  She contacted the Greer

branch and received the payoff amount. (Transcript, R. 144, Respondent Ex. 7, R. 320) Powell '

sent the check to the lender at the Greer branch on February 25, 2016, which was cashed on
March 8; 2016, well within the 45-day window. (Transcript, R. 144, Respondent Ex. 8, R. 321)
Thus, there was nothing prohibiting the lender from forwarding the title or Toyota of Greer from

reselling the Chrysler 300.
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Toyota 6f Greer sént the car to America’s Auto Auction (AAA) where on February 26,
2016, Quality Auto of Anderson paid $300 for it. (Respondent Ex. 1, R.30_9)3 All the paperwork
was signed by employees of the Auction. Mr. Bocook waé aware that he purchased the vehicle
with “Title Attached,” (Transcript, R. 31, Resiaondent Ex. 1, R. 309) This meant that the car did
not have the title at the time it was prg:sented at auction. (R. 31) Bocook also was aware that he

-~

could notify the auction if he did not have the title within 30 days and either return the vehicle or
wait to receive the title. (Transcfipt, R. 33, Responden"t Ex. 2, R. 313) Instead, Bocook (;ecided
not to return the vehicle but to sell the car without the title. (R:35-37)

When the title was not received within the expected time, Toy(;ta of Greer’s Powell
began to call Carolina Title Loans’ Greer branch (that had cashed the payoff check). (R. 145-
146) After leaving several messages with no response, Powell contacted the S/par_tanburg branch

and was informed that the manager was on vacation. (R.147) When the manager returned, she

released the lien and sent the title to Powell. (R.147) Powell was able to process the title

paperwork and deliver the title to Quality Auto of Anderson on July 18, 2016, Once again, the

problem was with a previous lienholder.

Bocook sold the vehicle before he received the title (R. 35-3 7) and then filed a complaint
on July 14, 2016 with the DMV. DLAU Agént Benjamin again investigated (R. 96), again’
received a written statement that ‘the lienholder had not provided the title within 45 days, and
again (Pétitioner Ex. 6, R. 458) accepted it as substantiated (R. 123-124). Benjamin again

ignored DMV policy and wrongfully issued the 4 point sanction against Toyota of Greer.

Id
* The Bill of Sale contained in Petitioner’s Exhibit 7 at p. 7 is not a form used by Toyota of Greer
and was not signed by any employee of Toyota of Greer. (R.148)
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Tonya McCallister Purchase

Matthew Gorman traded in a 2006 Mazda to Toyota of Greer on January 3, 2017. (R.508-
509) Mr. Gorman informed the dealership that there was no lien on the car and that he lost the
title but would provide a duplicate. (R.161) When he failed to bring the title, Toyota of Greer’s

title clerk, Michelle Taylor, ran an inquiry through the DMV electronic regisﬁation system to

apply for a dupliéate. (R.161) It showed a different owner and Ms. Taylor attempted to contact »

Mr. Gorman to get the paperwork necessary to request a duplicate. (R. 161-162) Meanwhile,
Tonya McCallister purchased the Mazda on February 10, 2017. (Petitioner Ex. 12, R. 511)
When Mr. Gorman did not return Ms. Taylor’s phone calls, she enlisted the help of one
of the salesmen to contact him. (R. 162)v When Ms. Taylor finally spoke with Mr. Gorman, she
learned that this car had been titled in North Carolina and that Mr. Gorman had originally
financed-the purchased which placed the title in the lender’s hands. While Gorman had satisfied
the lien, the lienholder had failed to file a satisfaction and he was having difficulty getting the
title. (R. 162-163) Taylor immediétely had a sister store in North Carolina run a North Carolina
vehicle inquiry report. (Transcript R, 163-164, Respondent Ex. 9, R. 322) She then contacted

Chase Bank and obtained a lien release the same day. (Transcript, R. 165-166, Respondent Ex.

10, R. 323) Once again, the delay was caused by a previous lender not filing the lien.

satisfaction.

A duplicate title was issued in ‘North Carolina on May 6, 20.17. (Petitioner Ex. 12, R.
506) Taonf_ attempted to process the paperwork witﬁ the DMV but was unable to do so because
taxes were owed on the car by Ms. McAllister. (Petitioner Ex. 11, R. 502) Ms. Taylor fried

A

unsuccessfully to contact Ms. McCallister regarding the tax issue. (Petitioner Ex. 11, R, 502) She
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then contacted DLAU Agent Benjamin, who advised her to process the paperwork as “title
only.”

Mrs. McCallister submitted a (;omplaint to the DMV on April 26, 2017, which was again
investigated by Agent Benjamin. (R.109-110) Benjamin again 1'eceived.a written statemeﬁt from
the dealership that the prior seller failed to deliver the title. (Petitioner Ex. 11, R.502), which he
accepted as substaﬁtiated (R. 123-124). No Sanction Report was’ presented related to Ms.

Gilliam’s complaint. Nevertheless, he wrongfully issued a 4-point pénalty against Toyota of

Greer, once again ignoring DMV policy.

~ ARGUMENT
“It is important . . . that the habits of thinking in a free country should inspire caution
in those enfrusted with its administration, to confine themselves “within their
respective constitutional spheres, avoiding in the exercise of the powers of one
department to encroach upon another.”

-George Washington, Farewell Address to the People of the United States,
‘ September 19, 1796

INTRODUCTION
Toyota of Greer, an employer of over 75 people, and seller of over 25,000 vehicles in the
last three years, faces the specter of shutting down for an entire week that will steal one week’s
wages from its loyal emplbyees and cost the dealership thousands of dollars. It will also deprive
p.rospective purchasers the right to buy a car. All this because certain employees of the DMV
have admittedly' not followed their own procedure. Rather than “inspiring caution,” those
individuals entrustcd’ with the uniform and fair administration of the law have taken it upon

themselves to rewrite the law.
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. It is undisputed that in all three instances, there was nothing willfully done by Toyota of

Greer, and the problem lay at the feet of the peopl‘e who previously owned or financed the cars.

Now, the DLAU employees, ignoring their own mandatory internal procedures designed to make

sure such a result would not happen, seek to shut the business down and not only harm the
employees, but the public as well. Toyota of Greer respectfully requests that uniformity and

fairness be restored and that this suspension be reversed.

I STANDARD OF REVIEW

This Court is empowered to reverse the decision of the OMVH Hearing Officer if
substantial rights of Toyota of Greer have been prejudiced bécause the administrative findings,
inferences, conclusions, or decisions are (1) violative of constitutional or statutory provisions; (2)
in excess of the étatutory authority of the agency; (3) made upon unlawful procedure; (4)
affected by other error of law; (5) clearly etroneous in view of the reliable, probative, and
substantival evidence oh the whole record; or (6) arbitrary or capticious or characterized by abuse
of discretion or clearly unwarranted exercise of discretion. S.C. Code Ann. § 1-23-380(5).

Basic administrative law principles establish that an agency bears the burden of proof in
an enforcement action. Since the DMV asserts the affirmative of an issue, i.e. the enforcement of
a dealer’s license suspensioﬁ, and since it will be subject to an adverse ruling if no eQidence is
introducéd, the DMV bears the bu?de.n of proéf in this matter. See Carter v. Columbia and
Greenville R.R. Co., 1883 WL 4856, at * 6 (S.C. 1883); Alex Sanders and John S. Nichols, Trial

Handbook for South Carolina Lawyers, Fourth Edition, 2008, § 9:3, p. 398.

10
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1L THE DMV’S OWN MANDATORY PROCEDURE REQUIRES THAT THE
LICENSE SUSPENSION BE RESCINDED (Issues I, IT, IIi, IV, VIII, XVII)

A, The Department Admittedly Failed to Follow its Mandatory Procedure(s)
and the Hearing Officer Exred in Finding Otherwise

Suspending a business the size- of Toyofa of Greer has significant economic
consequences. The Department ‘ha's published a 10-page mandatory procedure, entiﬂed DE-002,
that reqﬁires: 1) managers to have employees read the procedure and acknowledge that they have
read it; and 2) employees to follow the procedures, (Petitioner Ex. 5, R.436) The purpose of the
procedure is to “establish uniform guidelines for the allocation and administration of sanctions.”
(Petitioner Ex. 5, Section II, R.439) With respect to complaints, the procedure clearly and
unequivocally reqﬁires: |

2. Willful Failure to Deliver. Title Complaints

Dealeré are required to execute an assignment of title to the bﬁyer. .. the “failure

to deliver title violation” is not considered willful if the dealer can provide a

written statement which is substantiated by a Dealer Licensing and Audit Unit

Agent identifying a prior seller or lienholder who has failed to deliver the tifle as

required by law.” (Petitioner Ex. 5, R.441) (emphasis added)

Therefore, in order to sanction a dealer, there must be a willful failure on the part of the
dealer to deliver the title; and not by a prior seller or lienholder. This requirement is mandatory
to insure uniformity and fairpess.

The DLAU employees defiantly testified that they did not require such willfulness when
investigating the complaints against Toyota of Greer, but admitted that the p;ocedure required it.
(R.82, 87-88,‘1 13-116) To allow these certain erﬁployees to unilaterally change the requirement

would defeat the policy purpose of establishing uniform and fair guidelines for the

administration of sanctions.

11
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Second, the procedures unequivocally show th\at there cannot be a finding of willfulness
if the problem v?ith a title comes from .a previous owner or lienholder. (R. 441) In all three
situations, it is undisputed that the problems céune from previous owners or lienholders.
Therefore, it is impossible for Toyota of Greer to be willful and tov be charged these points aﬁd
have its license suspended.’ |

The situation in the Quality Auto matter clearly shows that the problem was with the
previous lender, and not Toyota of Greer. When the car was traded in, Toyota of Greer sent the
check to pay off the existing loan. (Respondent Ex. 8, R 321) The check was cashed by the
previous lender within days of the first sale, well within the 45 days. (Respondent Ex. 8, R 321)
However, the lender never satisfied the paid-for lien due to the fact that they had closed their
office in Greer. (R. 146-147) This was not tﬁe fault of Toyota of Greer, but the fault of the
previous lender. EQentually, the lien satisfaction was recorded and Toyota of Greer took
immediafe action to have t-he title issued.

The ﬁndisputed facts show tﬁat in the Tonya McAllister matter, the person who traded in
the car promised to provide the title. (R. 161) When he did not, it took some doing to find out
that the title was actually in his name in North Carolina. (R.161-163) Again, the problem was
with the previous owner and lienholder and ﬁot Toyota of Greer. Again, when the lienholder
complied, Toyota of 'Greér took immediate action to have the title issued.

| In the third matter, Sheila Gilliam, it is undisputed that there were no liens when she
traded in her car. (R. 137) The only problem was that the i)revious lender had not bothered to
satisfy the lien when it was paid years before. Therefore, it took 2; while to get that previous
lender to cooperate to satisfy a lien that had already been paid. Once again, this was not the fault

of Toyota of Greer, and the procedure very clearly states that the DMV cannot claim a willful
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violation of a faﬂure to deliver a title when a prior seller or lienholder has failed to deliver as
required by law. Finally, these explanatory statements of Toyota of Greer were accepted by the
DLAU Investigator and in testimony confitmed to be true.

The DLAU has also failed to follow its own procedure that 1'equires the Audit Unit
Manager to review and approve any suspension before it is issued. (Petitioner Ex. 5, R. 441) The
Department had ﬁle burden of proof, and has failed to present any evidence that the Audi't Unit
Manager reviewed the matter and approved thé sﬁspension. On this ground alone, the
| suspension requires reversal.

IIl. THE HEARING OFFICER IMPROPERLY FAILED TO FIND THAT
PROCEDURE DE-002 IS MANDATORY (Issue 1IV)

The DMV has implemented a system in which points are charged for violations and has
developed a required procedure for the application and administration of any sanctions against
dealers. This is to insure that the systém is uniform and fair. (Petitioner Ex. 5, R. 441) Zenda
Leaks, Assistant Manager of the DLAU, agreed that DMV Procedure DE-002 is the mandatofy
official procedure regarding the issuance- of ‘deal'er' sanc\tions (R.89-90, Petitioner Ex. 5, R. 436)
The first page of Petitioner’s Exhibit 5 (R. 436) states that DMV managers are required to insure
compliance by employees and employees are required to read and follow these procedures. The
DMV is not at liberty to alter Procedure DE-‘OOZ to remove the requirement that a failure to
deliver title within 45 days be “willful” in assessing a 4-point violation. Therefore, this Court

should reverse the finding of the Hearing Officer and rescind the license suspension.
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IV. THE HEARING OFFICER IMPROPERLY FAILED TO INCLUDE
PROCEDURE DE-002 IN THE CONCLUSIONS OF LAW (Issues L, 111, I'V)

DMV Procedure DE-002 is required to be followed by all employeés of the DMV:
REQUIRED ACTION: = {
e Managers are required to have employees read this procedure and complete the

electronic Policy/Procedure Acknowledgement on the Intranet if it applies to the
employee’s job duties.

e Employees are responsible for reading, electronically acknowledging and
following this procedure if it applies to your job duties.

(Petitioner Ex. 5, p. 1-R. 436) The Order erroneously omits Procedure DE-002 from the

* Conclusions of Law despite the fact that the Order makes the following findings of fact:

. . . the assessments of 4 point violations were made pursuant to a finding by
Petitioner of a “willful failure to deliver title fo buyer or department within 45
days of date of sale.” ‘ ’ ‘

(Oxder, R. 220) and a finding that:

Petitioner is required to show that the failures to deliver title were “willful” as
defined in its Procedure DE-002.

'(Order, R. 220) This they have failed to do.

V. THE HEARING OFFICER WAS CLEARLY ERRONEOUS IN VIEW OF
THE EVIDENCE ON THE WHOLE RECORD BECAUSE THERE WAS NO
SHOWING OF A WILLFUL FAILURE TO DELIVER TITLE WITHIN 45
DAYS (Issues L, X, II1, IV, V, VII, VIII, X1V, XVII)

A, The Hearing Officer Ignored the Requirement that the Violation be Willful

The DLAU’s sanctions against Toyota of Greer were arbitrary and capricious. The

DLAU’s own documents show that it consistently considered the violations committed by
Toyota of Greer to be that of failure to déIiver title within 45 days, but chose to ignore the
requirement that any failure be “willful.” Section IIL.D.4 of DMV Procedure DE-002 requires

\ .
the DLAU to adhere to documented business process as to ensure uniform and fair assessment of

14

73



sanctions. Section III. D.2.states that poinfs are assessed utilizing DMV Form DE-002B.
(Petitioner Ex. 5, R. 441) The Dealer Performance Violation Sanction Table DE-OOZB
separately lists violations for “Engaging in any action which causes damage to any party or to the
public” (requiring a sanction. of 6 points to revocation) and “Willful failure to deliver title to

buyer or department within 45 days of date of sale” (requiring a sanction of 4 points). (Petitioner

Ex. 5, R. 449) There is no discretion allowed: it is either a 6-point (or higher) sanction or a4~

point sanction.

B. There was no Showing of Willful Failure to Deliver Title under Procedure
DE-002 '

The Order improperly fails to find that a violation cannot be assessed against Toyota of
Greer because there was no “willful failure” under Procedure DE-002.

The DLAU admitted its policy states:

“the failure to deliver title violation” is not considered “willful” if the dealer can

provide a written statement, substantiated by a Dealer Licensing and Audit Unit

agent identifying a prior seller or lien holder who has failed to deliver the title as

required by law.
(Transcript, R. 67-68, Petitioner Ex. 5, R. 441)

The DLAU’s witness, Zenda Leaks, also adrﬁitted that the failure to provide title within
45 days had to be “willful” in orde'r for a 4-point sanction to be assessed against the dealer.
(R.89-90) The DMV has determined.in its own procedure that there is no “willful” violation if a
prior seller or lien holder has failed to deliver the title. (R.441) In a11 three cases, the pridr seller
or lien holder failed to delivér title to Toyota of Greer QitMn 45 days. The only exceptjo11 to this

section is when a Dealer sells a car “out of trust,” which is not alleged in any of the complaints

against Toyota of Greer, Procedure DE-002 does not give the DLAU the option to consider the
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violation “willful” if it decides the Dealer should have done more to get the title from the prior
seller or lienholder and the Hearing Officer erred in making such a conclusion of law.

The written statements of Toyota of Greer employees that the actions of third parties
prevented the timely transfer of the three titles, substantiated by DLAU Agent Benjamin,
prevents the finding of a sanctionable offense under the DMV’s Procedure. Therefore, none of
the 12 points in the Official Notice should have been assessed against Toyota of Greer. The
DMV’s decision to sanction Toyota of .Greer and the Hearing Officer’s Order upholding the
suspension was clearly erroneous in view 6f the evidence in the whole record and should be
reversed.

C. The ﬁearingOfficer Improperly Labele;i the 'Alleged Violations

The Hearing Officer stated that the violation of “.Engaging in any action which causes
damage to any party or to the publAic” allows for sanction points “up to 6.” (R.227) This finding
suggests that the “failure to deliver title” can be considered a lesser included violation when it is
clearly a separate violation. The Chaﬁ inakes it clear. (Petitioner Ex. 5, R. 449) The willful
failure refers to S.C. Code §56-15-40(1) which requires a finding that the dealer engaged in an
acﬁon “which is arbitrary, in bad faith, or unconscionable.” There ilas been no evidence that
Toyota of Greer committed any of these.

The Hearing Officer also erroneously found that DE-002 “contains-no provision that
asserts fhe Department is limited to any particular category.” (R. 227) There would be no reason
for Procedure DE-002 to have a required 4-point sanction for “willful failure to deliver title” and
a separate sanction beginning at 6 points for “action which causes damage to any party or the
public” if the failure to deliver title was meant as a lesser offense. (R. 449) If that was the case,

the “damage to any party or the public” violation would begin at 4 points. The DMV’s Official
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Notice indicated it was limiting itself to a single 4-point violation for each complaint. (R528-
530) Because the violation “Engaging in any action which causes damage to ,an.y party or to the
pubic” does not carry 4 points, it cannot be the violation with which Toyota of Greer was
charged. |

The DMV’s own Sanction Reports further support a finding that it assessed a violation

“against Toyota of Greer only for the 4-point violation of failure to deliver title within 45 days.

Section TII.C.3. of DMV Procedure DE-002 required that a Sanctions Report be completed if the

administrative investigation reveals violations. (R.441) The DMV submitted two Sanction

Reports which list the violation as “Failure to deliver title within 45 days of date of sale.”

(Petitioner Exs. 6 and 8, R. 451, 469) Four points were assessed as the sanction on both
reports."’

D. Even the Errbﬁeous Category Requires Willfulness

The Order improperly applied the category of “Engaging in an action which causes
damage to any party or to the public.” Even if this viqlation is considered, it also requﬁes a
finding of willfulness, which has not been proven. DE-002 B references to S. C. Code §56-15-
40(1) .in this category which requires a findinig that the dealer engaged in an action which was
“arbitrary, in bad faith, and unconscionable.” (R.449) The evidence was clear that it was the acts
of others, not Toyota of Greelf, that caused the delay in delivering the titles. Therefore, this

Court should reverse the finding of the Hearing Officer and rescind the license suspension.

* The DMV did not present evidence of a Sanction Report related to Tonya McCallister’s
complaint.
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V1. THE HEARING OFFICER ERRED IN FINDING A VIOLATION OF THE
DEALER’S ACT (Issues II, VII, VIII, XVII)

It was error for the Hearing Officer to find that the DMV charged Toyota of Greer with
any violation other than wiliful failure to provide title within 45 days, which it could not prove
under its own Procedure,

-The DMV also failed to meet its burden of proof to show a violation of the South

Carolina Dealer’s Act and it was error for the Hearing Officer to find that it did.

S.C. Code Ann. § 56-15-40 states, in part:

(1) It shall be deemed a violation of paragraph (a) of § 56-15-30 for any manufacturer,

factory branch, factory representative, distributor, or wholesaler, distributor branch,

distributor representative or motor vehicle dealer to engage in any action which is
arbitrary, in bad faith, or unconscionable and which causes damage to any of the
parties or to the public. . . . (emphasis added)

Proof of a violation of the Dealer’s Act requires the DMV to show that Toyota of Greer’s
actions were arbitrary, in bad faith, or unconscionable. “Arbitrary” for pﬁrpoées of the Dealers
Act is defined as “acts which are unreasonable, capricious or nonrational; not done according to
reason or judgment; depending on will alone.” Tqylor v. Nix, 307 8.C. 551, 555,416 S.E.2d 619,
621 (1992).

\ “Bad faith” has been defined as:
The opposite of good faith, generally implying or involving actual or
constructive fraud, or a design to deceive or mislead another, ot a neglect
or refusal to [fulfill] some duty or some contractual obligation, not
prompted by an honest mistake as to one's rights or duties, but by some
interested or sinister motive.

State v. Griffin, 100 S.C. 331, 333, 84 S.E. 876, 877 (1915).

Unconscionability is the absence of meaningful choice on the part of one party due to

one-sided contract provisions together with terms that are so oppressive that no reasonable

\\
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person would make them and no féir and honest person would accept them. Hardee v. Hardee,
355 S.C. 382, 585 S.E.2d 501 (2003). |

There has been no evidence presented to SilOW that Toyota of Greer acfed in an arbitrary
or unconscionable manner, or in bad faith. Toyota of Greer presented evidence of the thousands

of vehicles that it sells each year to show that in their normal experience, they can obtain titles

within the 45-day period. (R. 176-177)

In the Gilliam matter, Toyota of Greer had confirmation from Ford Motor Credit that the
loan on the Ford Explorer had been paid in full. (R. 137) There was no initial indication that
there would be an extended delay in getting the lien releésed by Ford. Selling the car cannot be
conéidered arbitrary or in bad faith, or unconscionable when the lienholder has confirmed that
the lien has been satisfied.

In ﬂ;é Quéxlity Auto matter, Ms. Powell was able to immediately receive the payoff
amount and send a check to satisfy' the existing lien. (R.144) It was Toyota of Greer’s

experience that the title loan companies would send the title within a few weeks, well within the

© 45 days. (R. 156) The closure of that particular branch of Carolina Title loans, without notice,

was unexpected and not within Ms. Powell’s normal experience of dealing with such entities.

(R.156) Again, the subsequent sale cannot be considered as arbitrary, in bad faith, or.

unconscionable.

In fhe McAllister matter, Mr. Gorman informed the dealership that he did not have a lien
on his car and that he would provide Toyota of Greer with the title. (R. 161) Mr. Gorman’s
vehicle was titled in North Carolina; however, his paperwork reflected that he was a South

Carolina resident. When a search of the South Carolina CVR system showed a different owner

for the car (the last South Carolina owner) it did not indicate that the title would not be obtained
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in a timely manner. 'Ms. Taylor testified that it is not uncommon for a customer to trade in a
vehicle that is registered in the name of other family members. (R.161-162) When that happens,
~ Ms. Taylor testified that she‘ involves any other family members needed to complete the transfer.
(R. 161-162) Again, Ms. Taylor testified that in. her experiencé, this process is accomplished
within 45 days. (R. 175)
| In this case Mr. Gorman’s previous fender (who had been fully paid) had not rharked his

lien as satisfied and he was having difficulty getting his tjtle. (R. 163) Mr. Gorman had not
notified Toyota of Greer of this fact or of the fact that his car was registered in North Carolina
even though he had a South Carolina address. This was an unusual series of events. As soon as
Ms. ’I;aylor was able to gather all the relevant facts from Mr. Gorman, she was able to quickly
obtain the title. | |

It was the actions of third pafﬁes that prevented their timely receipt and forwarding of the
titles. This is the exact reason the DMV policy does not penalize a dealer for the inactions of
others out of ;chei1‘ control. Dealers are not required to deal with their customers guided solely by
fixed rules and standards. Their conduct under the Dealer’s Act need only have some reasonable
basis. Taylor v..Nix, 307 S.C. 551_, 416 S.E.2d 619 (1992).

It was clearly erroneous for the Hearing Officer to find that Toyota of Grger violated the

Dealers Act and this Court should reverse his finding and rescind the license suspension.
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VII. THE HEARING OFFICER MADE SEVERAL MISSTATEMENTS IN HIS
CONCLUSIONS OF LAW # 14 (Issues II, IX, X, XT)

A. The Hearing Officer Improperly Found that Toyeta of Greer Provided False
or Misleading Bills of Sale or Afﬁdavnts & Notifications of Sale

Toyota of Greer did not provide a false or misleading Bill of Sale or Affidavit &
Notification of Séle and it was erroneous for the Hearing Officer to make this finding in his
Conclusions of Law # 14.

As set forth above, the Bill of Sale that was issued 10 Quality Auto, and signed by
someone other than Toyota of Greer, (probably‘ an employee of the Auction) asked for the
disclosure of liens in the buyer’s name, which there were none since Quality Auto did not
finance the purchase. (R. 465) |

Toyota of Greer did not make false statements when it sold a.ﬁy of the cars. All
outstanding cncﬁm'brances on the vehicles had been satisfied either by Toyota of Greer or by the
previous owner. Toyota of Greer confirmed prior to the sales to Ms. Gilliam and Quality Auto
that all liens had been satisfied. In Ms. Gilliam’s complaint, the only evidence in the record is
that Ford Motor Credit acknowledged that the lien was paid off and it was Ford Motor Credit
that delayed in sending the title. Also, the previous owner of the Mazda sold to Ms. McAllister
certified to Toyota of Greer that there was no outstanding lien on the car. As the record shows,
the lien had been previously satisfied and all that was needed was for the lender to reflect it on
the record. (R. 163)

B. The Hearing Officer Improperly Found that Toyota of Greer Argued
Wlllfulness was Not Shown Merely Because of the Large Volume of Sales

Toyota of Greer does not claim, as stated in the Order, that the DMV could not prove
willfulness “due to the volume of business it handled, occasional problems were inevitable and

could happen to anyone.” (R.226-227) Rather, Toyota of Greer argued that its large volume of
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sales compared to any problems with delivering title demonstrated that it had the proper business

procedures in place for timely delivery of titles. Only a miniscule number of the deals over a

three year period had a problem. (R. 187)

The DMV cannot prove willfulness because its own Procedure DE-OOZ required tﬁat
“willful failure” to deliver title ‘to buyer within 45 days and that “the failure to deliver title
violation” is not considered willful” if the dealer can provide a written statement, subs;tantiated
by an Ageﬁt of the DMV identifying a prior seller or lien holder who failed to deliver the title.
The Hearing Officer made these findings of fact on page 6 of the Final Order and Decision R.

220). The Hearing Officer failed to note that DLAU Agent Benjamin testified that he did not

investigate the statements that he received from Toyota of Greer but considered them to be true,

thereby “substantiating” them. (R.123-124)

C. Carolina Title Loans Closed its Branch Office After Toyota of Greer
Established Initial Contact

The Hearing Officer misstated the testimony of Toyota of Greer’s Toni Powell regarding
the sale to Quality Auto. Ms. Powell did know the branch where the title was held. She testified

that she contacted the Greer branch and received the payoff information. (R. 144) She further

testified that she sent the payoff check to the same branch and the check was cashed by Carolina

Title Loan. (R. 144) It was not until after the Chrysler 300 was sold to Quality Auto (for $300)

that it became known that the branch which had originally held the title had closed. (R. 145-146)

VIII. TBE HEARING OFFICER MADE THE FOLLOWING FACTUAL
MISREPRESENTATIONS: (Issues IX, XI, XII, XIII, XV, XVII)

A. As to Quality Auto of Anderson’s Complaint
The Hearing Officer improperly found that the Bill of Sale was prepared and signed by a

representative of the Toyota of Greer. R. 216) Toni Powell testified that Toyota of Greer does
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,

not use a form like the one‘ on page 7 of Petitioner’s Exhibit 7. (R. 148) Ms. Powell further
testified that the signaturé on the Bill of Sale did not belong to any'employee of Toyota of Greer,
(R.148) It obviously was signed by the Auection. ~~ |

The Bill of Sale stated that the vehicle was “free of all liens and encumbrances in t.he
buyer’s name . . .” (R. 465) There was no evidence in the record that there was a 'lie_n or
encumbrance in Quality Auto’s ﬁame at the time that it bought the Chrysler 300. If Quality Auto
had financed the purchase of the Chrysler 300, the lender would have been listed in the space
provided.

The Hearing Ofﬁcef noted that the lien with Carolina Title Loans was paid off by Toyota
of Greer on February 25, 2016, prior to the sale of the vehicle at auction. (R. 217) The Hearing
Officer failed to note, however, that Toyota of Greer’s Ms. Powell testified that she did not know
that the branch of Carolina Title Loans that held the title had closed at the time that the vehicle
was sold at auction. (R. 145-146) In fact, the evidence suggests that the branch was not closed
at that time since the payoff check that was sent to that branch was received and deposited by
Cérolina Title Loans. (Transcript, R 144, Respondent Ex. 8, R. 321)

B. Asto Tony McAllister’s Complaint

Michelle Taylor testified for Toyota of Greer that Matthew Gorman informed the
dealership that he had to appiy for a duplicate ﬁtle for the Mazda to replace the one he lost. R.
161) Mr. Gorman would not have the title in his possession if there was a lien on it. Ms. Tayldr
further testified that because the vehicle was registered in North Carolina, a South Carolina title
inquiry did not show Mr. Gorman’s information. (R. 163) There was no evidence in the record
that Toyota of Greer was ﬁware on Februar.y .1 0, 2017 (when it completed the Affidavit &

Notification of Sale of Motor Vehicle) that there was a lien on the vehicle other than the lien
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STATEMENT OF THE ISSUES ON APPEAL

1. WHETHER SUBTANTIAL EVIDENCE IN THE RECORD AS A
WHOLE
SUPPORTS THE HEARING OFFICER’S ORDER SUSTAINING
THE ONE WEEK SUSPENSION FOR FAILING TO TIMELY

DELIVER TITLES FOR THREE VEHICLES, THEREBY
DAMAGING ITS CUSTOMERS?

2. WHETHER APPELLANT HAS PRESERVED THE ISSUES IT
’ ALLEGES AS ERROR? '

3. WHETHER APPELLANT’S HEARSAY OBJECTION DOES NOT
INVOLVES OBJECTIONABLE HEARSAY?

4. WHETHER APPELLANT’S ISSUES OTHERWISE LACK
MERIT?

S. WHETHER ADDITIONAL SUSTAINING GROUNDS LIKEWISE
SUPPORT THE HEARING OFFICER’S DETERMINATION?

STATEMENT OF THE CASE

This matter commenced wheh the South Carolina Department of Motor Vehicles
(“SCDMV” or “Department”) issued Appellanf Toyota of Greer an Official Notice of
License Suspénsién on June 27, 2017, listing specific complaint numbers and citing Code
Sections alleged to have been violated by the Respondent. Thg Notice asserted that the
Respondent had éommitted violations justifying suspension for a period of one week by

“the éccﬁmulation of sanction points. As set forth in Sanction Procedure DE-002 (R. 436):
The matter came before the South Carolina Ofﬁpe of Motor Vehicle Hearings

(*OMVH?”) updn timely request by Appellaﬁt for a contested case hearing. A hearing was
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scheduled to be held before Hearing Officer Phil Addington on October 2, 2017 at the
Greer Municipal Court at 100 S. Main Street, Greer, South Cé.rolina.

On December 12, 2017, Hearing Officer Addington issued a Final Order and

Decision sustaining the suspension. Toyota of Greer filed a Motion to Reconsider together -

with a Motion to Stay with the OMVH ‘on December 12, 2017 but failed to serve the
Respondent Department. The Department was not served by any means until the receipt of
a January 5, 2018 email and the Motjons were received by mail on January 11, 2018 (R.
~ 289,255-261). On January 11,2018, Toyota of Greer filed a Notice of Appeal to this Court,
and Hearing Officer Addington filed an Order dismissing the Motion for Reconsideration
due to want of jurisdiction.

STANDARD OF REVIEW.

The scope of judicial review in cases such as this is limited by the Administrative

Procedures Act, S.C. Code Section 1-23-380(A)(5) (Supp. 2017).

(A) A party who has exhausted all administrative remedies available within the
agency and who is aggrieved by a final decision in a contested case is entitled to
judicial review....

(5) The court shall not substitute its judgment for the judgment of the agency
as to the weight of the evidence on questions of fact. The court may affirm
the decision of the agency or remand the case for further proceedings. The
court may reverse or modify the decision if substantial rights of the
appellant have been prejudiced because the administrative findings,
inferences, conclusions or decisions are:

(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(c) made upon unlawful procedure; ‘

(d) affected by other error of law; Co

(e) clearly erroneous in view of the reliable, probatlve and substantial
evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

¢

2
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In Lark v. Bi-Lo, Inc., 276 S.C. 130, .276 S.E.2d 304 (1981), our Supreme Court
set out the standard of evidentiary review under the South Carolina Administrative

Procedure Act:‘

[then Section 1-23-380(g)(5)] specifically states: "The Court shall not
substitute its judgment for that of the agency as to the weight of evidence
on questions of fact." In addition, the statute states the decision under appeal
must be "clearly erroneous” in view of the substantial evidence on the whole
record.

We, therefore, caution the Bench and Bar as to the limitations upon the
application of the "substantial evidence" rules in reviewing the decision of

" administrative agencies.. As stated in Dickinson-Tidewater, Inc. v.
Supervisor of Assess., 273 Md. 245, 329 A.2d 18, 25, the substantial
evidence test "need not and must not be either judicial fact-finding or
substitution of judicial judgment for agency judgment"; and a judgment
upon which reasonable men might differ will not be set aside.

The Coprt further noted that:

The substantial evidence rule... means that we will not overturn a finding of
fact by an administrative agency "unless there is no reasonable probability

- that the facts could be as related by a witness upon whose testimony the
finding was based." (Citation omitted.)

See also, Schudel v. South Carolina Alcoholic Béverage Control Commission, 276 S.C.
138, 276 S.E.2d 308 (1981); Fast Stops, Inc. v. Ingram, 276 S.C. 593, 281 SE.2d 18

(1981).

An action of an administrative agency must be sustained if supported by substantial
evidence. Hamm v. American Telephone & Télegraph Co., 302 S.C. 211, 394 S.E.2d 842
(1990); Lark v. ‘Bi Lo, Inc., supra. In Lark, our Supreme Court quoted Consolo v. Federal
Maritime Commission, 383 U.S. 611, 16 L.Ed.2d 131,»86 S. Ct. 1118 (1966), to define

substantial evidence:
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We have defined "substantial evidence" as "such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion.”.., "It
must be enough to justify, if the trial were to a jury, a refusal to direct a
verdict when the conclusion sought to be drawn from it is one of fact for the
jury..." This is something less than the weight of the evidence, and the
possibility of drawing two inconsistent conclusions from the evidence does
not prevent an administrative agency's finding from being supported by
substantlal evidence. :

Lark, 276 S.C. at 136, 276 S.E.2d at 311. See, also, Dorman v. DHEC, 565 S.E.2d 119,
350 S.C. 159 (Ct. App. 2002); Hamm v. South Caroli'na Public Service Commission and
Wild Dunes Utilities, Inc., 311 8.C. 295,422 SE.2d 118 (1992).

A court cannot weigh the evidence and substitute its judgment for that of the agency
upon a question as to which there is room for a difference of intelligent opinion. Dorman

V. DHEC, supra, Hamm v. American Telephone & Telegraph Co., supra, Chemical

Leaman Ta_nk Lines v. South Carolina Public Service Commission, 258 S.C. 518, 189

S.E.2d 296 (1972). The limited substantial evidence standard of review is intended only to

assure that the agency's action is properly supported and that, therefore, no abuse of

delegated authority occurred. See, Fowler v. Lewis, 260 S. C 54,194 S.E.2d 191 (1973).
On review of the acts or orders of admlmstratlve agencies, the courts will presume,

among other things, that the agency action is regular and correct, and that the orders and

decisions of the agency are valid and reasonable. Kearse v. State Health and Human Serv.

Fin. Comm’n., 318 S.C. 198, 456 S. E. 2d 892 (1995); S. C. Dept. of Motor Vehicles v.
Nelson, 364 S.C. 514, 613 S. E. 2d 544 (Ct. App. 2005); 73A C.J.S. Public Administrative

Law and Procedure Section 220(a) (1983). Therefore, the burden is on the Appellant to

show convincingly that the order of the agency is without evidentiary support or is arbitrary

or capricious as a matter of law. Hamm v. South Carolina Public Service Commission, 294

S.C. 320, 364 S.E.2d 455 (1988).

!
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SUMMARY OF ARGUMENT

1. SUBTANTIAL EVIDENCE IN THE RECORD AS A WHOLE
SUPPORTS THE HEARING OFFICER’S ORDER SUSTAINING
THE ONE WEEK SUSPENSION FOR FAILING TQ TIMELY
DELIVER TITLES FOR THREE VEHICLES, THEREBY
DAMAGING ITS CUSTOMERS. '

H

Appellant has created number of overly complicated legal theories. It has attempted
to show. the Department must have meant what it dld not allege and also that if the
Department assesses less sanction points than it’s the Depaﬁment’s Sanction Procedure
DE-062 allovlvs for that should not' be regarded as a forbearance but must be regarded as
cbnduct fhat cannot be sanctioned at all. In fact, this matter is réally very simple.»‘The
simple truth is that Appellant in three sales of vehicles failed to perform its most
fundamgntal duty to its customers. It failed to gét the customers a title and registration.

It failed a legal duty to those customers imposed by S.C. Code Ann. §8§ 56-19-210,
-240, -360 and -370. It admittedly sold vehicles for which it did not have a title in haﬁd.
Appellant asserts that it did everything it could do but apparenﬂy this conception of
“everything” includes depriving its customers of their registrations and titles not for a day,
not for a week, nor evén a month, but for periods of time at or exceeding double the
statutory period;allowed for titling vehicles sold By dealers.! During the periods when the
registration was delayed beyond the forty-five day period, the customers had no legal

means of driving those vehicles, nor could the vehicles be sold to other parties because,

! The statutory sections referred to in the text above require immediate transfer of title for ordinary sales
such as transfers between individuals. For licensed dealers, there is a recognition that sellers may need to

- apply for duplicate titles or releases prior liens must be processed. Therefore, Section 56-19-370 limits this
grace period to forty-five days. Consequently, the temporary license piates dealers give customers to allow
the customers to legally drive during the grace period may not extend beyond forty-five days pursuant to
S.C. Code Ann. § 56-3-210 (C).
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whether the cuétomers were dealers or private citizens, they likewise had a duty to assign
title which they did not have. |

In each of these cases Apf)ellant assured it was doing “everything it could do” to
acquire titles for its customers. In each of the 6aSés, however, Appellant depended on the
purported pr,omises or obligations of third parties. In each of those cases the vehicles were

unregistered and not legally drivable or sellable for an additional period of at least forty-

five days. For each of these customers there is no evidence in the record that the Appellant -

offered to any of the customers a buy back, a loaner or rental car, a discount or anything
else to mitigate.the lack of title and registr.altion.2 In the case of Mr. Bocook, he stated he
could not even reach the dealership’s personnel on the phone to answer his inquiries (R.
23, L. 14 through 24,1.21). In that saile, Appellant suggests that its customer bought a “piece
of junk” from its dealership and suggested that if Mr. Bocook had merely adhered to the
rules of fhe auction he could have returned the vehicle by notice within forty-eight hours
(R. 17, 11. 15 through 20), as if the auction’s policies somehow relieve the Appellant of its
duty to provide its customers title.

In at least one instance, the Departmentﬂ sent Appellant a warning letter that its
| failure to deliver titles as required by_the.statute could lead to sanctions before, including
one of the complaints involved with this matter (R. 431) . The Department had Dealer

Licensing and Audit personnel visit the Appellant in Greer for a meeting specifically about

? Appellant’s counsel in argument suggested that the dealership offered to buy back the vehicle from Mr.
Bocook (R. 17, I 13-15). No testimony or actual evidence of this offer is otherwise found in the record and
is of course directly contradicted by Mr. Bocook’s own testimony in which he stated that he never received
any communication from Toyota of Greer (R. 24, 113, 14) and ultimately had to sell the vehicle at a loss
(R. 26, 11. 18-21). ‘
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the problem of failure to deliver titles (R. 62, 1. 13 through 63, 1. 8) so that Appellant could
avoid being sanctioned.

Appellant made strenuous efforts to characterize .the Départment’s allegations
being “willful failure to title” even thougﬁ the Depaﬂ:men;c did not allege that. Appellant
‘further insisted because the failure to title was arguably due in some paﬂ to someone else’s
conduct, terminology in the Department’s internal sanction procedure regarding “willful
failure to title” prévented thé Department from imposing sanctions at all. In fact nothing in
the Department’s actual allegations refer to willfulpesé. The actual allegation in each case
was “[e]ngaging in an action which causes damage to any party or to the public (Failure to
deliver title within 45 days of the date of sale.)” (R. 528, -29).

The failure of a dealership to provide title to vehicles it sells is undeniably an illegal
act. The Hearing Officer was aware that a warning letter Had been issued to the Appellant

using the same terminology prior to the one causing the Appellant to reach twelve points

(R. 431), where DE-002 called for Sanctions to be assessed at cach twelve point

accumulation threshold: The Heéring Officer was also aware that the Appellant had been
sent a number of other warning letters dating back to the year 2012, warning the Appellant
that the continued failure to deliver title within the statutory period would put the Appellant

in jeopardy of being sanctioned.

The Hearing Officer, however, ruled that he would disregard the warning letters on

the basis of the Appellant’s argument that if the warning letters or the letters’ subject matter

were not disclosed in the Official Notice of Dealer License Suspension, the letters could

not be addressed (R. 44, 1. 21-23; 49, 11.13-20). This unfortunately was in error. S.C. Code

-

Ann. § 1-23-320 (b) states:
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(B) The notice must include a:
(1) statement of the time, place, and nature of the hearing;

| (2) statement of the legal authority and jurisdiction under which the hearing is to
be held;
(3) reference to the particular sections of the statutes and rules involved;

(4) short and plain statement of the matters asserted. If the agency or other party
is unable to state the matters in detail at the time the notice is served, the initial
notice may be limited to a statement of the issues involved. Thereafter, upon
application, a more definite and detailed statement must be furnished.

Under OMVH Rules, the OMVH Hearing Officer schedules the time and place for-

the hearing. All other requirements were met in the Notice. In addition, S.C. Code Ann. §

1-23-370 (c) adds:

‘No revocation, suspension, annulment, or withdrawal of any license is lawful unless,
prior to the institution of agency proceedings, the agency gave notice by mail to the
licensee or the facts.and conduct which warrant the action, and the licensee is given
an opportunity to show compliance with all lawful requirements for the retention of

. the license. . { '

The Official Notice of Dealer License Suspension stated the specific violations on which
the suspension was to be based. The Department néVer contended that the older violations
for which warning letters were generated were relied on to support the currently contested
suspsnsion. In those cases the points listed in those letters would have dropped off over
time as provided in DE-002 (R. 442). In fact, Appellant vigorously argued that it should be
given the benefit of the Procedure’s provisions for dropping points off over time. In fact,
Appellant had already been given anotice of the suspension and the passage of a calendar
year did not occur until after the matter was awaiting hearing (R. 66, 11, 20-425; 81, 1.22

through 82, 1.2; 528).
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But there is nothing in the South Carolina Administrative Procedures Act indicating
tﬁat otherwise admissible evidence regarding £he party’s state of mind or whether the party
had previously been warned that similar violatibns might result in sanction should not be
admitted because the evidence was not specifically detailed in the Notice. There is no ba51s

for this in the South Carohna Administrative Procedures Act or the case law construing it.

And of course, Appellant did have notice of the warning letters anyway because it received

them.

Moreover, the Hearing Officer Was authorized to consider the circumstances of the
particular violations riofciced. . Department witness Zenda Leaks testified that the
Department did not necessarily seek to assess points if a dealership was a few days past the
forty-five day limit (R. 85, 11. 6-12). But these failures to deliver titles were not delayed by
- aweek or two bgyond the forty-five day limit. Each of the complaints listed in the involved
delayed titling more than twice the statutory maximum. In short, the lengfh of time beyond
the statut‘o'ry limit matters.

| Two of the delays in titling exceeded twice the statutory maximum by a few days.
In the case of Ms. Gilliam, the delay was 99 days (R. 474, 495, -96). For Ms. McCallister
it was 94 days after the sale. (R. 497, 512, -13). The initial response of title clerk Michelle
Taylor makes clear that the prior owner of Ms. McCallister’s Mazda Was not the person
who presented the vehicle to the dealership for sale and the actual owner was not even
contacted until mid-April of 2017, more than two months after the sale to Ms. McCallister.
For Quality Used Cars and Mr. Bocook, the wait was 143 days, more than three times the

maximum time allowed by law (R. 455). |
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The Hearing Officer was entitled to and did consider a Bill of Sale and Affidavits
and Notifications of Sal‘e.that contained misleading staterﬁents regarding existihg liené R.
216-220, 226). Regarding the Chrysler sold to Mr. Bocook, Appellant emphasizes the
word “buyer’s” and claims that the auction sold him the car “on consignment” (R. 17, 1. 3)
or that the Bill of Sale was not signed by Appellant’s personnel (R. 148, 1l. 9-22). The
Appellaht acts as if the vehicle mysteriously vanished from Appellant’s lot and suddenly
reappeared at auction without Appellant’s volition.

. The auction was not the seller. Williams v. Toyota of Jefferson, Inc. 655 F. Supp.
1081 (E.D. La. 1987) (an auction merely a means of sale and the auction is not a transferor
subject to Odometer Act liability); Indus. Indemnity v. Arena Auto Auction, 638 F Supp.
1030 (D. Minn. 1986) (auction selling vehicle to a dealer on behalf of another dealer had
no ownership interest and was not a transferor). The auction was Appellant’s agent on the
sales document and as a rherchant Appellant still had a duty to warrant title under S.C.
Code Ann. § 36-2-312. Regardless of phraseology,. the document clearly called for
disclosure of known liens. Otherwise it does not make sense.

Appellant appears to take the positiqn that if the check is in th¢ mail promptly there
is really no lien, whereas the whole point is that liens are liens until they are no longer liens
of rec\ord, It is fine to count on the fact tha’; a check is being sent or a selling customer
assures that there is no lieﬁ ora dupli?:ate title will be acquired. That does not always work

out, however, and the question becomes “what happens then?"*

3 Appellant alleges that there was nothing misleading about any of the sales documents, What if the
. Affidavit and Notification of Sale for Ms. Gilliam had said: “The dealership has had this 2007 Explorer on
its lot since January 25, 2016 and cannot get a title because there is a lien of record and we are in contact
with Ford Motor Credit who tells us that they have to hunt through old records.” Which disclosure would
have been less misleading? Suppose further Ms. McCallister’s Affidavit and Notification of Sale had
contained a statement “Toyota of Greer cannot determine whether there is another lien or encumbrance on
the Masda because it is not clear whether the customer that sold it to us owns the vehicle or what State it is

10
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Even though the Hearing Officer was asked to believe Appellant did to acquire the
titles, the Department points out each-title was ultimately acquired within shortly after the
customer field a complaint. Mr. Bocook’s complaint was and received by Dealer Licensing

and Audit July 14, 2016 (R. 457). Title was delivered on July 18, 2016 (R. 455, 457). M.

Gilliam’s complaint was received by Dealer Licensing and Audit on June 28, 2016 R.

476). She got her tégs July 6, 2016 (R. 474, 475). Ms. McCallister’s complaint was dated
April 26, 2017 (R. 498). The vehicle was titled to Ms. McCallister on May 15, 2017 after

-momentary additional delay owing to a tax stop (R.497, 502).

In addition, even if it were accepted that third parties played a part in the delays, in

each complaint Appellant chose to market the vehicles before it received unencumbered
titles. Like Ms. Leaks, the Hearing Officer was frée to assess the long térm violation as
more culpable than technical, but momentary, yiolations. He was certainly free to éohsider
that the failure to ’deliver which more than doubled the legal limit in two cases or in one
case more than tripled the legal time limit was more culpable and evidenced Appellant’s
willingness to let its customers suffer the consequences for its failures.

Appellant’s Counsel made the suggestion that in one case the Appellant had offered
to buy the vehicle back (R. 17, 13-15). Thus, the Hearing Officer was authorized to mak;
an inference when evidence of the offer to buy back or otherwise mitigate its customers’
situations was not actually presented. Whoever might have made an offer to buy back a
customer’s vehicle or offér to provide Arental or other mitigation was clearly in the control

of the Appellant, and Appellant would have been expected to provide this testimony.

titled in and we do not know if there is a lien.” Would that knowledge have been material to her decision to
purchase the vehicle? : '
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Clearly Counsel deemed the issue to be material because the issue was mentioned in
argurﬂent. The Hearing Officer was allowed to draw an inference that testimony of the
Appellant’s officers or employees if given would not have supported its position in the
case. Robinson v. Duke Power Company, ‘213 S.C. 185, 48 S.E. 2d 808 (1948). ‘

The Hearihg Officer was allowed to consider and give weight to Clerk Tina Powell’s
admission that-the combined dealership (each of which she worked for) had had a lot of
turnover and movement within finance departments due to employee terminations and that
the terminations were the result of bad deals (R. 455). Bad deals can also cause difficulty
in écquiring titles. Please see discussion of Appellant’s objections below.

The Hearing Officer was also entitled to give Ms. Powell’s admission greater weight

than the alleged foolishness of Mr. Bocook to buy the Appellant’s piece of junk and then

~ have the temerity to want the title. The Hearing Officer was entitled to give it greater weight

than the alleged impossibility to locate an alternative branch or manager of a statewide
corporation to‘ release a lien. He was entitled to give. it greater Weight than the allegation
that there was no way to get a release of lien from a nationwide company.

In addition, Appellant presented evidence that four separate franchise dealerships

run all their titles through Ms. Powell and Ms. Taylor (R. 184, 1. 2 through 185, . 3). The

ostensible reason for this is to show the large overall volume of sales result in a low number

of complaints. Appellant’s Brief22. It is also susceptive to the inferénce that the compl_aints
.could be even fewer and less severe if the dealersﬁips did not depend on the two ladies to
do all title work, and as their testimony suggests, all or nearly all troubléshooting of title
problems. |

Arbitrary conduct of a motor vebicle dealer, prohibited under the Dealers Act, is
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readily definable and includes acts which are unreasonable, capricious or nonrational, not
done according to reason or judgment, depending on will alone. Brown v. Dick Smith

Nissan, Inc., 414 8.C. 101, 105-06, 777 S.E.2d 208, 210-11 (2015).

“Evidence of record shows that all three complaints involved illegal failures to deliver |

title. The evidehce shows that the Appellant had not secured titles before selling. Evidence

shows that the length the failure to deliver exceeding double the legal maximum limit in

each case, and triple the legal maximum in one. Evidence shows there was at least one

prior warning in writing that similar violations would lead to sanctions. Evidence shows
that sales documents in the form of sworn affidavits stat‘edv theré were no liens or
encumbrances other than Appellant’ purchasers financing liens when in truth there were
other liens of record. In two cases there was some expectation thaf. the liens would be
satisfied based on near contemporaneous payment. In another, at the time of sale to the
customer Appellant had no idea whether there were liens or ﬁot because it did not know
who sold the car to.Appellant. There is an absence of evidence of any effort to mitigate the
cuétomers’ dilemmas of owing cars with no titles aﬁd thereby being unable to drive or sell
the vehicles legally. All these factors combine to justify the Hearing Officer’s finding that
the Appellant’s conduct asa whole was arbitrary.

2. THE APPELLANT’S ASSIGNMENTS OF ERROR ARE NOT
PRESERVED

{
It is axiomatic that an issue cannot be raised for the first time on appeal but must
have been raised to and ruled on by the trial judge to be preserved for appellate review.

Wilder Corp. v. Wilke, 330 S.C. 71,76, 497 S.E. 2d 731, 733 (1998). If a losing party has

raised an issue in the lower court, but the court fails to rule on it, the party must file a

' motion to alter or amend the judgment in order to preserve the issue for appellate review.
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I'OnLLC v Town’ of Mt. Pieasant, 338 8.C. 406, 422, 526 S.E.2d 716, 724 (2000). The
Department ackndwledges that Appellant attempted to file a motion to reconsider. This
motion, however, was defective in that it failed to serve the Department and thereafter,
before the Department’s time to respond after actually having been served had elapsed,
Appellant filed this appeal. |

| Appellant’s Issues VI (allegedly failing to find. that DE-002 and implicitly

Appellant’s various interpretations of it are mandatory, V. (allegedly improperly finding

that the Department charged the Appellant with engaging in action damaging‘ any party or

the public), VI. (alleging the Hearing Officer erred recognizing the categ.ory of violation

that the Department alleged instead of the one insisted on by Appellant); X1V (alleging that

the Hearing Officer failed to find that the Procedure required sanction reports, apparently

suggesting that sanction is not permitted in the absence of one of the reports as opposed to
the report being used simply for internal processing), all these arguments should be deemed
abandoned. Other than in some vague way of restating éther allegatibns of error in a slightly
different way, Appellant has hot put these specific issues before the Hearing Officer for
correction of alleged errors nor was App