STATE OF SOUTH CAROLINA ' IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND

Case No.: 2013-CP-40-3908 .
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This matter came before me in open Court in Columbia on March 19, 2015, on Plaintiffs’
motion for attorney_s’ fees and costs. Plaintiffs filed a memorandum and an affidavit in support
of their motion and Defendants filed a return opposing the award of fees. In addition, the Court
had the benefit of oral argument by James C. Carpenter, Esquire, for Plaintiffs and Beacham O.

Brooker, Jr., Esquire, for Defendants.

Plaintiffs claim entitlement to fees under the Freedom of Information Act’s fee shifting
provisions, S.C. Code Ann. §34-4-100(b), by virtue of prevailing on a motion to compel
“production of a certain internal investigation report in possession of the Department of

Transportation in a separate case pending before this Court, South Carolina Public Interest.

Foundation and Edward D. Sloan, individually, and on behalf of all others similarly situated, v.

South Carolina Department of Transportation, and Jane Doe, a DOT employee, No. 2013-CP-40-

3677. Neither that case nor this one have yet proceeded to judgment. Plaintiffs cite the recent.

decision of our Supreme Court, Sloan and South Carolina Public Interest Foundation v. S.C.




Department of Revenue, 409. S.C. 551, 762 S.E.2d 687 (2014), as supporting their argument that-

- firial judgment in a suit to enforce FOIA is not necessary foi a finding thiat a paity has
substantially prevailed; and they succeeded in obtaining a copy of the investigation report they.

sought ‘in their-‘parallel lawsuit for a declaratory judgment against the Department and its

employee. Thus, they are entitled to costs

Defendarits argue that Sloan v. Department of Revenue, supra, is distinguishable since

that suit was brought solely under'the FOIA statute whereas, here, two :separate suits pertaining
to the saitie: underlying, facts were brouglit—the first. for déclaratory j‘ud_g‘me"n'f.l'égalfdillg the
constitutionality of certain activities: of employees. of its Chester Maintenance section, and the
second under FOIA for disclosure: of ‘the: iiuvestigationz report: of that incident. According to
Defendants; the’reason this distinction. is.importantis that the provisions for attorneys™ fees under
Rule 37 (a)(4), SCRCP, and under Code section 34-4-100(b) differ in their-language-=the.former
containing ceitain protections to the losing. party on a fee ,pe‘t‘i'tilon that are ‘not included in. the

latter:  Specifically, Rule 37 (a)(4) permits the trial judge to award fees-unless he:finds that-the

.opposition to the.motion was substaritially justified or that other ¢ircumstarices: make an.awaid

un.jfu"st.l Defendants -argue that being: prohibited from making the arguments on those ;grounds

dépriveé them of ia substantial right available to all litigants. If a party to a lawsuit.against the
‘government were ‘able to subinit a FOIA. request. for every document or thing tequested in
request for production in civil litigation then be permitted to-recover fees under the more liberal
FOIA provisions,. State government parties in court would never be able avail themselves of the

protections in the Civil Rules to-argue justification to avoid an unwarranted award against them.

" The Department. arguies that it:was substantlally justified: in withholding the names ofits.employeesin that they had
already been disciplined for ‘their -actions' and pubhc disclosure wotild constitate an additional ‘penalty.  Sovith
Carolina has recoghized the: Coistitutional’ right of privacy as being the-fight'to be Ieft alone;. the: right.of a peison to
‘be free of unwarranted publicity, Sloanv. S.C. Depamnent of Public Safety, 355 $.C. 321,.327, 586 S.E:2d 108,
1 10. (2003) (quotmg Holloman v: Life Ins. Co. of Virgitiia, 192 S.C. 454, 458,77 S:E:2d 169 171 (1940)).
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Einally, as Defendants note, the main case involving the constitutional issue has not
concluded. The defense in-that suit'involves:the lack of standing of Plaintiffs as:strangers to the.
’underfying.;aCFivities;, If'the defetise prevails on the standing issue, the Plaiitiffs would not liave-
had standing to bring theit suit-or conduct discovery. This would be a circumstance that would

make an-award of--fees:ﬂunj;ust'v-—uhdei*-’thc>p1‘ov'isi'6h340f Rule 37 (a)(4), SCRCP.

‘Having: considered 'thé:'argumen’ts and submissioiis of the parties.lieréin, I deteiinine that
the:motion for fées should: be denied. This result;is fair to' the. Defendants in that it presetves
their opportunity to make their‘arguments against an award under the Rules of Civil Procedure.
Moteover, it is not uijust to Plaintiffs in that they have the opportunity to pursue their claim for
costs and fees under-the remedy they elected--an order compelling production under Rule 37 in

case number. 20} 3-CP-40-3677-.

For the foregoing reasons; I'find that Plaintiffs” motion should be and hereby is DENIED.
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‘William Jefﬁe 611 Cir udge

AND IT IS SO ORDERED.

Suniter,.S.C.
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