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II.

L

IV.

STATEMENT OF ISSUES ON APPEAL

Did the Lower Court’s sua sponte statement set aside an entry of default?

Did the Lower Court properly grant summary judgment to Respondent on to
Appellants’ counterclaims for abuse of process and breach of contract?

Does Respondent require a statute to foreclose on unpaid assessments when a
contract between the parties provides for this remedy"

Does equlty allow for foreclosure on unpald assessments-to occur- despite the .

- lack of a statute? :



STATEMENT OF CASE

This Icase arises out of the foreclosure of a homeowners’ assoclation lienv for unpaid
assessments Appellants Wanda J. Miller and Orlando F Mrller (collectlvely “Appellants ’) are
the owners of real property located at 261 Kenmore Park Dr1ve (“Property”) in Richland County |
- The property is located in The Homestead subd1v1s1on and therefore, encumbered by Covenants »

Condltrons and Restrrctrons for Homestead (the “Declaratlon ) Respondent The Homestead

/

S

'Property Owner_s Association, Inc. (‘,‘Res‘pondent”) is ‘the h0me’owners’i association for* The .

Homestead.
‘-1‘>‘On"May"4,, 2016 'Re‘spondent recorded_a‘Notice 'of ‘Lien against the- Prdperty'fOr- Aunpaid'

: homeo.wners"ass’ociation assessments (R p 18, 7 8). - On October 30, 2017 Respondent'
: s

1n1t1ated this su1t seekmg foreclosure of its 11en Appellants were served on November 8, 2017

- A (R pp 23 24 pp 231 ll 13- 25) On January 23, 2018 Respondent ﬁled an Afﬁdav1t of Default.

o and thrs matter was referred to the Master -in- Equlty for foreclosure proceedmgs (R p. 32) The' R

e =% 1n1t1al foreclosure hearmg was’ scheduled for May 14 2018 however that hearlng was. contrnued' .

A and rescheduled for July 30 201 8.
| "On June l 2018 Appellants ﬁled an Answer and Counterclarm allegmg claims of Abuse o
: of Process .and Breach of Contract agalnstARespondent (See R pp 47- 51) Appellants
_‘Counterclarms allege Respondent refused and returned Appellants payrnents"- in o_r_der_.' to‘
| 1llegally generate a lawsurt and attorneys fees. (R p. 50 llll 323564“p'.:5»1 ﬁ‘39-4l) :
LAppellants ‘were deposed on July 16, 2018 (See generally R. pp. 163 300; pp 301- 367) On

July 20 2018, Respondent timely filed its Reply to Appellants Counterclaims and a Motion for

- Summary Judgment (See generallyR pp: 52- 56 pp 57- 58)

On July 27 2018, Appellants filed two Motlons for Rehef from Judgment pursuant to »

"Rule 60(a) and Rule 60(b) SCRCP (See generally R. pp. 59- 60 pp. 61 63)



Ce

On July 30, 2018, both parties appeared for a hearing on the outstanding motions. |

: Following\"the hearing, the Richland County Master-in-Equity granted ‘Respondent’s Motion for
Summary Judgment as to Appellants Counterclarms (R pp. 1-6). Further' this Order also

denied Respondent s cla1m for foreclosure and specrﬁcally provrded it drd not end the case. (See - -

< R.p. S :' T -

. ' STATEMENT OF FACTS
. As ‘-nbtéd 'aboye 'Respondentr is tﬁé homeowners’ association for The 'veromes:tead' -

LI “ \“

"subd1v1s1on that mcludes the Property owned by Appellants As part of The Homeste‘a‘d 5

. 'subd1v151on the Property 1s subject to the Declaratlon that provrdes for Appellants to make -

S certam‘paym‘ents to-Respondent and for Resp.ondent to ftake collectron o,f fhose payments for O

. .certa1n assessments 1ev1ed by Respondent L
S

chhland County 1n Book 1169 at Page 3279 (R pp‘ 75-90) The Declarat1on expl1c1tly i

.‘encumbers the real property des1gnated as Tracts A, B and C ona plat recorded at the R1chland

' : 3N County Regrster of Deeds in Book 859 at Page 540 (the “Plat”) (R p 91) In. 2007 Br1ckyard B

E

B ' .44 LLC conveyed two parcels from the real property dep1cted on the Plat to Shumaker Homes s

H

4» ' Inc by deed recorded in the R1chland County Reg1ster of Deeds in: Book 1292 at Page 33 89 (the .

o “Shumaker Deed”) (R. pp 92- 93) The Shumaker Deed states that these parcels are a’ portlon .

G

of the same land already encumbered by the Declaratlon (Id) AShumaker-Homes Inc.-

To be sure,. the Declarat1on was recorded on Aprll 3, 2006 in the Reg1ster of. Deeds for, e

subsequently conveyed one of these parcels denoted as Lot 62 to the Appellants by deed ' } ,

recorded December 12, 2007 in the Reg1ster of Deeds for Rlchland County in Book 1383 at Page o

f

,»2579. (R.’_ 'pp. _94-95). ~These plats and _deeds show that Appellants Property isa portlon of the

! The Shumaker Deed’s der1vat1on cites three deeds recorded in October 2003 in Book 864 at.
‘ Pages 653 662 " These deeds describe the real property in questlon by reference to the plan

2



-real prop\erty initially encumbered by the Declaration when it was filed April 5, 2006. Therefore,
as record owners. of the Property, Appellants are required to make certain payments: to
: Respondent for assessments related to the Property’s inclusion in The Homestead subdivis'io‘n.'

The Declaration entitles Respondent to collect assessments and costs from Appellants.

e o, 2
‘Fhe Declaration provides:

- “[E]ach Owner of -any Lot by acceptance of a deed therefor whether of not it - -
shall be so expressed in. such.deed, is-deemed to covenant and agree to pay to the )
Association: (1) Annual assessments or charges; and (ii) Special assessments. for

o -capital improvements, such assessments to. be established and collected as
R ,herelnafter provided. The annual and special assessments, together with interest,
- -costs,:..shall be a charge on the land and shall be a continuing lien upon the Lot
and improvements against which each such assessment is made.” ‘
'i_(R.- p. 78, §l). Further, the.due date' for each assessment is established by the Board of..DireActOrs.'
C (SeeR pp 79- 80 §7(a))

The Declaratlon also prov1des for tlmelmes when an unpaid assessment becomes
f‘d’elinquent the interest rate_and the ‘ultimate penalties for a failure to pay an "owed .assessment. )
e «:'uv"More spe01ﬁcally, the Declaration states A Lo

“Any annual assessment not paid w1th1n thirty (30) days after the’ due date shall S

bear interest-from the due date at that rate which is.equal to the rate of interest = @
,-f»lchargeable by law in the State of South Carolina on money Judgments The: -
Association may . foreclose the lien against the property in like manner asa "

o mortgage: of real property, and ... . interest, costs and a reasonable attorney S fee" :
shall be added to the amount of such assessment.” T

. (Rep. 80 §8)
The contract between the partles provrdes ‘that Respondent is entitled to foreclose its lien' :
"m the same manner as a mortgage 1f Appellants fail to pay any annual assessment w1th1n thirty

;(30) days Importantly, Appellants admit they owe Respondent $180.00 per year for each year

‘:.they have not paid (See R p 235 ll 11- 12) Further Appellants adnit they did not pay any _

. ..recorded at Book 859 at Page' 540. This 'is the. same plat used to describe the property -
- encumbered by the Declaration. - ‘ I - o S



assessments in 2014;-20’15; 2016, 2017 or 2018. (R. p. 213, ll.3-1 l; p. 237, 11'; 7-9; p 327, 11. 16-
: '2‘1; p. 330, llf_- 16‘-‘2L'2)‘. Therefore, Appellants have not presented any evidence to contlest,_. -
"Respondent’svclaim for unpaid assessments in the amount'of $900 00. Most ‘Asigniﬁcantly,
Appellants admrt they have not pald any money to Respondent or its agents since 2013 (See R ¢
. 'Zp 327,11 16- 21; p 21311 3- 210)..

| After falled attempts to collect unpa1d assessments from Appellants 1tself Respondent "
| dlrected 1ts attomey to ﬁle a clarm of 11en agamst Appellants property lThus on October .30

.2017 Respondent 1n1t1ated su1t seekmg foreclosure of 1ts 11en for unpald assessment (See .

) '. -generally R. pp 15- 19) Appellants were s)erved w1th Respondent s suit on November 8, 2017

‘ o (R pp: 23 24) On January 23 2018 Respondent ﬁled an Afﬁdavrt of Default and thls matter

was referred to. the R1chland County Master -in- Equ1ty for. foreclosure proceedmgs (R pp. 25- .
31 p. 32)
The 1n1t1al foreclosure hearrng was scheduled for May 14 2018 At thrs hearmg,'

: ,Appellants appeared for the ﬁrst t1me w1th Brran C Gambrell as counsel therefore the hearmg _. -

o was contmued unt1l July 30, 2018 2 However durmg the May 14, 2018 hearmg, the trxal court ”

Y Sua sponte stated that Appellants by and through the1r counsel were- free to ﬁle an Answer‘

Unfortunately, no transcr1pt for the May l4 2018 hearmg ex1sts Even strll Appellants assert ‘
’ i . ‘ i

; the Master S sua sponte statement hfted the- default prev1ously 1mposed However the entry of . ..
L

E default was never formally set asrde pursuant to Rule 55(c) SCRCP
' ,Thereafter, Appellants filed an AAnswer and Countercla1m alleging claims for abuse of '

process-and_"brea'ch of contra'ct against Respondent. - (S_ee R. pp.'47-5'l). ' Appellants"

o2 Followmg the May 14, 2018 hearmg, the lower court s1gned an Order Grantmg Judgment of

Foreclosure and Sale that was electronically filed on June 4, 2018. This order was signed as a
‘result of a cler1cal error. The parties consented to a vacation of this order at the July-30, 2018
hearmg ' ‘ ’ '

a .



. countercla.ims all_ege Respondent.reflus’ed_ to accept and returned Appellants’ payments in order to
“ill‘egally"’-’generate a lawsuit and attorneys’ fees.: (R p. 50, ﬁ 32-36' p. 5L, Y 39-4‘1‘); | Invn ‘,
addltlon Appellants Answer and Counterclarm demanded a Jury trlal (R.p.51,9B). |
.~ In the interim, Appellants were deposed Durmg therr depos1t1ons Appellants admitted .
they have not pard any money to Respondent smce 2013 (R p: 327 ll 16 21 p 213 1. 3- 10) '
Instead Appellants testlﬁed Respondent reﬁJsed to resolve the foreclosure case. under terms‘

b

acceptable to Appellants (R p 213 ll lO 25 p 214 11. 2 6 p 343 11.°7- 14)
- In response to Appellants counterclalms the undersrgned were retamed to defend

"'Respondent. (R p. 106) On July 20 2018 Respondent filed a Reply to Appellants -

* Counterclalms and a Mo‘uon for Summary Judgment as to Respondent s claim for foreclosure -

and to dlsmlss Appellants counterclalms based largely on Appellants deposmon testrmony e ’

(See generally R pp 52 -56, pp 57 58) On July 30 2018 Respondent ﬁled a Memorandum in »

Support (Sﬁgm R pp- 67 97) Srgmﬁcantly, Appellants did not ﬁle any Memoranda in

Opposrtlon to Respondent s Mot10n Instead on July 27 2018 Appellants ﬁled two Motlons for o

Rellef from Judgment pursuant to Rule 60(a) and (b) SCRCP (See generally R. pp. 59 60 pp
~Appellants’ Motion -asserted 'the ‘Master’s'sua’ 'Sp”onte statement,during the May 14, 20’18

. R
foreclosure hearmg that Appellants could ﬁle respons1ve pleadmgs relleved Appellants of default o

o Judgment pursuant to Rule 60(b) (Id) Further the Motron also requested that the tr1a1 court

transfer the counterclalms to the general docket (Id ). Accordlng to Appellants a transfer to the :
h general docket Was approprlate due to Appellants tlmely jury trlal demand contamed in their .
Answer and Counterclalm and the causes‘of a_ctlon,asserted therein were legal and compulsory. '

.



On July 30, 2018, the parties again appeared before the Master-in-Equity for a hearing on
all outstanding. motions. .‘Following this hearing, the Master granted Respondent’s Motion for.
Summary. Judgment as to Appellants’ counterclaims, thereby dismissing those claims with

-prejudice ‘as, a matter of law, but denied Respondent’s,Motion for Sumrhary Judgment on its
claim- for fore'closure (See g‘ enerally R pp. 1-6). As Appellants’ counterclaims were dismissed
vas a matter of law the Master also found Appellant ] Motlon was moot—therefore 1t was ,
| demed (R p 5) | | _ R
As a result of the trial court granting Respondent"s Motion as to the eounterclaims, the
tri'al court also d‘eteMlned Appellants’ Motions to: transfer and relief ff\rom 'judgment were

moot%therefore, denied. |

Appellantsv ﬁled':a Notice of "Appealwith this Court“on ‘August 28,,712‘0‘1.,8. “(R. p98)
"‘.‘App'e_llantvs- now ask ‘this Court to. reyiew ,the trial court’s ‘August 13,' 2018 Order granting
a2 Respond,ent’s _Motion‘ _for Summary_.v Judgmentasto Appellantsf CounterclaimS and'_Deny_ing'
-Respondent"‘s Claim»for Foreclosure L | - o | |

STANDARD OF REVIEW

When rev1ew1ng an order grantlng summary Judgment an appellate court apphes the B

same standard as the court’ below David v. McLeod Reg Med Ctr 367 S.C. 242, 247, 626

~ S.E.2d 1 3 (2006) Summary Judgment is proper when there is:no genume ‘issue as to. any’ '

materlal fact and the movmg party is entitled to Judgment asa matter of law. Rule 56(c) SCRCP

. (2016) Garvmv Bi- Lo Inc., 343 S.C. 625 628, 541 SE2d 831, 832 (2001) .A court must

construe) all amblgurtres conclus1ons and 1nferences arlslng from the evrdence agarnst the

moving party CltV of Columbia v. Town of Irmo, 316 S.C. 193 195 447 S E.2d 855, 856.‘

(1994). However the opposmg party may not rest upon mere allegatlons or den1als but, must'

respond with specific facts showmg a genuine issue of material fact. Id. More spemﬁcally,



Al

- respo‘nding party “may not rest upon the mere allegations Aor denials of his pleading, but his.
response, by affidavits or as otherwise provided‘ in this rule, must set forth specific facts ‘sh_owing"
‘that _th,ere 1s a genuine issue’for trial. If he does not so nrespon.d, .summary‘ iudgment, if
appropriate,\shall be entered 'against him."’ : Rule 56(e), ‘S'CI-{:CP '(20_16).v A grant of summary |
judgment 1s ‘-‘completel'y appropr/iat_e ‘-when; a properlyi Supp‘orted'motion sets forth :facts that

T ;remain undlsputed or are contested iri':a deﬁcient' maﬁﬁer.’j M, 367 SC jat 250, 626 SE2d “
at 5. - o e L e

ARGUMENTS :

E iy B ’_“'Appellants 1nc0rrectly assume default was set as1de _despite a lack of ev1dence in the
'~ . record to support such a conclusion. ' '

" The trial court’s Order on August 13 , '2018 ’speicifi'cally provided-its ruling ’did_not end the

i case and onl}i‘. dismissed Appellants’ counterclaims against Respondent. ‘Therefore, Respondent - ... - T

- would assert that this case, 1n 1ts entirety, is not properly before thls Court

. r&\

As set forth in their Initial Brief Appellants first and second statements of the issues on-

Lo

| _ appeal erroneously assume default was llfted Appellants sole ba51s for this behef is the' ’
Master s sua sponte statement that they could ﬁle an Answer made during a hearlng that '

-

L occurred without a court reporte_r; therefor‘e,‘there is no. record of those proceedlngs for this _C,ourt~ o

" to review. i\lV'hile Respondent does ’noti disputethis sua ‘sponte statemen't was made no e\iidence

ex1sts in the reco\rd supportlng that thls statement, in and of 1tself was 1ntended by the Master i

and/or effectively set a51de the default origir;llly entered aga1nst Appellants Further, _no )

_ o ev1dence in the record (or lack thereof) supports. such a~,f1nd1_ng. At worst?« the record is unclear |
" as to whether or not the_ default was'lifted. I

‘ The standard for granting relief from an entry of default is ;‘good cause” as prescrihed by_

. the South Carohna Rules of C1v1l Procedure Rule 55(c) SCRCP ("For good cause shown the

. court may set aside an entry- of default . ") see e Wham v. Shearson Lehman Bros., Inc., 298

a

7



- S.C. 462, 465, 381 S.E.2d 499, 501 (Ct. App. 1989) (explaining the standard for granting relief

under Rule 5 5(c) is “good cause™). "This standard,re'\‘quires a party seeking relief from an entry of

e default .. . to provide an explanation for the default and give reasons why 4vacation of'the default

"entry would‘serve the interests of justi"ce " Sundown Operating Co. v. Intedge ,Indus‘ Inc., 383 -

. S. C 601 607 681 S.E.2d 885 888 (2009) "Once a party ‘has put forth a satlsfactory explanat1on s

the trlal court must also cons1der [the Wham factors] (1) the timing of the motlon for rel1ef
-_,-_‘)_(2) whether the defendant has a merltonous defense and (3) the degree of prejudlce to the :
- plalntlff 1f rehef is granted " Id. at 607- 08 681 S. E 2d at 888 (citing Wham Wham 298 S C at 465 381 o

- S.E. 2d at 501 -02). However a trial court is not requ1red to. make spec1f1c ﬁndlngs of fact for .

each’ factor i there is sufﬁc1ent ev1dence in the record 10 support the tr1al courts" -

E dec1s10n Sundown 383 S. C at 608, 681 S E 2d at 888 The decision whether to set as1de an

o entry of default is w1th1n the sound dlscret1on of the trial court. W1lllams V. Vanvolkenburg, 312 |
s C 373 3754 440 S E. 2d 408, 409 (Ct App 1994)

Wh1le case law does prov1de that a tr1al court 1s riot requlred to make spec1ﬁc f1nd1ngs of - -

vfact for each Wham factor 1f there 1s’ sufﬁc1ent ev1dence in the record to support the tr1al courts B

- dec151on here the frial court never even bel1eved it had l1fted the default and there 18 1nsufﬁcrent . L

f,')' -evrdence in the record to support suchabellef (R p.. 105 ll 5- 14) S SO

Appellants rely on S.C: Cmtv Bank v. Salon Proz LLC 420 S. C 89 800 S. E2d 488 (Ct' SR

‘ App 2017) to support the assert1on that the Order of Reference to the Master-in- Equlty was

o 1mproper however the facts presented to th1s Court i Salon Proz are easxly d15t1ngu1shable to .

~ those at issue 1n the present case.

. 'In Salon?Proz a bank filed a foreclosure action againSt a’salon for defaulting- on a note .-

and a mortgage In response the salon filed an Answer which ra1sed several countercla1ms in -

"add1t10n to a t1mely Jury tr1al demand The bank ﬁled a Mot1on to refer the case to the local

ot o -8



,Master.-’in-Equity under Rule 53, SCRCP, and the Clerk of Court incorrectly signed and ﬁled' an
Qrder whlch referred the case)' to the Master despite'<the salon’s timely filed answer, legal _
counterclaims, and' jury trial demand. Seg id. at S.C. 92;.However, this Court held that the case
* should not have been 'referred due to the salon’sv jury trial demand in itsAnsWer that was;_timely :
| :~"ﬁ1ed to begin w1th | - | | |
. | Here the Order of Reference and Afﬁdav1t of Default for- each Defendant were ﬁled on.’
January 23 2018 (R p 32 p. 25) However Appellants d1d not attempt to set a51de the default B ,.

’ untrl May 14 201 8 wh1ch was also the1r first. appearance in the case, and an answer was not ﬁled :

i | "untrl June 1 2018 (R pp 47- 51) Appellants then ﬁled two Motrons for Rehef from Judgment '. . .’

'on July 27, 2018, three days before the July 30, 2018 Motlon for. Summary Judgment hearing. - -

(R pp. 59-60; pp 61-63). For the jury trial demand to'be proper and Appellants case to be |

'_;frestored to the general docket the default would still have to be lifted. . However no- ev1dence in i

* the: record suggests this occurred Instead the Master’ s de01sron to not. 1mmed1ately retum the o

. 'case to the general docket further supports the pos1t1on that the settmg as1de of Appellants

’ -'s?:default was never. 1ntended

- Unlrke the salon in Salon Proz Appellants d1d not have a trmely J'ury trial demand or an |
, j»answer that was trmely filed when the Order of Reference was srgned by the Clerk therefore .the

- 'referralwas proper As the referral was: proper the South Carollna Rules of C1v1l Procedure:

conferred Jur1sd1ct10n the lower court to- hear Respondent S. mot1on ( ‘[T]he master shall,

' exercise all poWer and authority which a circuit judge sitting ‘without a jury would have in a -

B . srm1lar matter ” Rule 53 SCRCP)

Under the Jurrsd1ct1on bestowed upon the lower court pursuant to Rulé 53, SCRCP and’

.based on the arguments of counsel and ev1dence presented at the J uly 30 2018 hearmg, the lower o

)

court properly granted Respondent s motron for summary Judgment. .

¥
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II. The trlal court properly dismissed Appellants abuse of process ‘and breach of .
' contract claims on the merits. :

A, iAbuse ofProcess R ' '

“The essential elements of abuse of process are an ulterior purpose and a willful act in the

use of the process not'proper in the conduct of the proceeding"’ Hainer v. American_:Medical

Intern., Inc . 328 S.C. 128 137 492 S.E.2d. 103 107 (1997) “There is no liahility‘ vvhere the
'defendant has done nothmg more than carry out the process to 1ts author1zed conclu51on even :
.' . Athough with bad 1ntent10ns » Id | | |
-~ Appellants allege Respondent ﬁled this suit for ‘the ulterior -purpose of coll'ecting "a non:
exrstent debt . ;(R .p- 50 q 32) Appellants further claim Respondent “retumed Defendants

assessment payments 1nsrde (sic) of acceptmg them for the purposes of generatmg this lawsu1t :

(ld at. 1[ 34) However grven Appellants own deposrtlon testlmony that they have neither -

. i’ submrtted payments to Respondent nor “have Respondents retumed any payments Appellants .

t

- ..{abuSe ofprocess c1a1m fails as amatter oflaw (See R.p. 214, 11 12- 25 p 216 11 16- 23 p 329 |

u 10 15) o f7a~i S
o ) v oo . i
E Appellants deposmon testrmony establlshed they have not submrtted any payments to

Plamt1ff smce 2014 therefore Respondent havmg recerved no ‘payments could not have
,possrbly returned any payments (Id R. p 330, 11 16- 25 p 362 1. 10 13).

Durmg Appellants deposmons the only ev1dence offered to support the allegatlon that
Respondent refused therr payments was in the context of Respondent S refusal to accept payment.
v«plans proposed by Appellants (R. p. 213, ll lO 25 - p- 214 1 2 6; p 343 1. 7-14; p. 347 1. 4-
'47) Appellants testlmony d1rectly contradlcts the allegatrons m the1r abuse of -process
countercla1m and does not create any genurne issue of fact that Respondent has prosecuted this

<

foreclosure act1on for any ulter1or or 1mproper purpose (R p. 214, 1. 12 25; p 216 1. 16- 23 p

. 329 1L, 10- 15)

10



Taken in the light‘most favorable to Appellants the evidence in'the record establishes
: -only that- Respondent has: refused to settle th1s case under the terms Appellants requested
,“Respondent s refusal to accept less than the balance due cannot form-the- basrs for an abuse of o
’ 'process clarm FUrther Declaratron spe01ﬁcally empowers Respondent to se'ek foreclosure of its

) llen for assessments not pard w1th1n th1rty days (R p. 80, § 8) | |

‘ - Based on the foregomg, the lower court was. correct to determ1ne<Respondent was and‘ls

ERRE ent1tled to Judgment as'a matterlof law on thrs cause ‘ofactlon. SO |

B " Breéach of C_o_ntract'

: Appellants testiﬁed that Respondent was 'in breaCh of contract by .'failing to maintain the .

*- common areas within the nerghborhood (R p 260 1. 2- 5 p 338, ll 5 13). However "

i ‘Appellants d1d not make thls allegatlon in the1r counterclarm Even 1f they had Respondent' __i 3

I

: would stlll be ent1tled to summary ]udgment

' Respondent owns approxrmately srxteen acres of ummproved property at the rear of the '

fsubd1v1sron (See generally R »pp 75 90) Thls area is shown as “Common Area on the Plat 3

] ;'a(See R. pp 96 97) The Common Area is compr1sed of almost ﬁfteen acres of wetlands (Id) e

o _, ,Therefore Respondent is prevented from developlng th1s area. -

i lEven stlll as alleged in thelr counterclalm for abuse of process Appellants also clarm 1n'
thelr breach of contract counterclarm that Respondent breached its contract, w1th Appellants byE
S ‘farhng to accept Appellants payments and “ﬁled a lien in order to justify hlgher fees costs and.' o
: :attorney s fees " (R p 51, 1[ 41) However as drscussed above both Appellants testified they "‘
d1d not submlt any payments to Respondent (See R p. 214, ll 12-25; p. 216, 11. 16:23; p 329 11.
_10 15) Agam Respondent could not possrbly refuse to accept payments Appellants admit they
'never made Even stlll both Appellants admltted they owe Respondent assessments that are

. 'more than thirty days- past due (R p 1213, . 3: 7 p. 330, 1. 16 25; p- 362, ll 10- 13) The '

11



) l)eclaration specifically empowers Respondent to ‘frle a lien to secure charges more than thirty
days past due. (R. p. 80, § 8). |

Accordingly, 'RespOndent was and 'is entitled to judgment as a matter of law on
Appellants’ counterclaim" for‘breach of contract. Therefore‘ the lower co-urt’s order granting :

\
summary Judgment to Respondent on Appellants breach of contract cla1m should be afﬁrmed

C. . In the light most favorable to Appellants, no amount of time for dlscovery could ,
- refute Appellants’ deposntlon testlmonv : :

'Appellants assert -they ‘Were ,not . afforded an. adequate amount of timeto conduct
discovery;i 'howeyer, no additional amount .’of .time for discoyery }yould have led to any rnaterials,
‘ afﬁdavits or other documents that could refute the"direct testimony of Appellants as discussed |

.above | ‘Appellants unequ1vocally test1f1ed they owed a .debt to Respondents and made no
payments to Respondent to sat1sfy or reduce the amount of the debt owed. (See R p. 214,11 12-

a 25 p. 216 1L 1623 p 329, ll 10- 15)

- “The Judgment sought shall be rendered forthwrth if the.. deposrtlons .show that there ©

f ‘ivs no :genulne issue as to anyl'-mate.rralfact‘ and,that} the movmg party is entrtled toa j‘udgfnent asa
matter of law.” Rule56.(‘c) SCRCP: No -additional time‘ for discovery could have. created ‘a'."
genume 1ssue of material fact when Appellants deposmon test1mony was the ba51s for the lower g
: court s grantlng Respondent S Mot1on for Summary Judgment as to Appellants countercla1ms |
: Therefore, the lower cou_rt s ~Qrder should be afﬁrmed- as to‘ Appellants counterclarms
~ against Respondent.w | |

ML Respondent’s lien and right to foreclose arises by agreement between the parties;
therefore, a statutory lien is not necessary. ' :

~ Appellants argue that Respondent cannot file a pre-suit lien or foreclose because no state

‘statute exists -giying an HOA that right. However, Appellants’ argument overlooks the fact that

12



* South Carolina, as well as the rest of the country, recognizes and enforces contractual and
¥ . " . . . ) TR ‘ - . . | - C |
equitable liens in add1t1on to statutory hens
‘ “A l1en can be created only by a contract with the owner of the property .orbya

statute or‘by:operanon of the common law.” 51 Am Jur 2d Liens § ll [A] restrictive

covenant is a Voluntary contract between the parties: Courts shall enforce Such covenants unless

oo

,they are*‘indefmiteor contra_vene public policy.” Sea Pines Plantation Co_.'\v: Wells, 394,'S.C.'

266,: '27'0, 363YS.E,2d 391’, 894, 1987). “qt is 'unquestionedv-"that an owner of land may contract

w1th respect to their property as. they see fit . ' Inwood North Homeowners’ 'Ass’n Inc' v. oo

Harr1s 736 S W 2d 632, 634 (Tex 1987) (crtmg Goodstein v. Huffman 222 S.W. 2d 259 260

(Tex C1v App - Dallas 1949)) It is well accepted that “[p]rom1ses in deeds for the grantee to
: 'perform some act may be expressly or 1mp11edly made a lren upon the land wh1ch is sub]ect to

foreclosure on breach and whlch bmds the land through construct1ve notlce in the hands of

=

- 1nnocent purchasers ” 7 G. Thompson Commentarzes on the Modern Law of Real Property §' a

S

3157 at 93 (J Grrmes ed 1962)

South Carollna appellate courts have not faced. thls 1ssue d1rectly, however our courts

have a long hlstory of. enforcmg HOA l1ens and foreclosures In Lovermg V. Seabrook Island- ;

- Prop Owners Ass n, several homeowners challenged the val1d1ty of a spec1al assessment lev1ed A

by Seabrook Island POA.A L0vering V. Seabrook Island Prop. OwnerS'Ass’n 289 S.C. 77 "3‘44 '

' S.E.2d 862, (Ct App 1986) aff’d as modrﬁed on other grounds 291 S C 201 203 352 S E 2d

707 708 (1987) superseded on other grounds by S. C Code Ann, § 33-31-302.

Wh1le thrs court’ ult1mately held the spec1al assessment in that case was mvahd the
. Court spec1f1cally held that “aq-nonproﬁ_t corporatrOn has the power to enforce the collectlon of o

7 dues and,charges in accordance with the provisions of its by-laws.” Id. at S.C. 83. -

\ . - ~ o -
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" yYMost r'ecently‘, in Wachesaw Plantation East Comm. Svcs. Ass’n, Inc. v. Alexander, this

court stated that, “[l]lke an action to foreclose a mortgage an action to foreclose.a lien for thé -

unpa1d assessments of a homeowners association is an actron in equrty Wachesaw Plantat1on

" 'East Comm Sves. Assn Inc V. Alexander 420 SC 251 256 802 SE2d 635, 638 nl (Ct. ) .

:App 2017)

Thls court also used a srmrlar analysrs in F1rst Fed Sav and Loan Ass n of Charleston v : .

; “_Y,:Bailey In that case thls Court was. tasked w1th determmmg the pr1or1ty between an HOA hen S

e and ai purchase money \mortgage F1rst Fed Sav. and Loan Ass n of Charleston V. Ballev 316
S C 350 450 S.E.2d 77 (1994) The court held that the HOA had an equltable hen that arose
’ ”when the assessment ‘was fixed and- became due Id ‘at S :C. 357. The Court c1ted the S. C.

‘ »Horlzo‘ntal PrOperty Act and The Unrform, .C,ondommlum Act as support for 1ts conclus1on. .Ld.
S'ignliﬁc‘antly, this court speci’flcallyf.noted that. the.restricti‘ve ~Covenantsatlssue did ‘:;not provide o
. .‘/:a method for enforcmg the nonpayment of the assessment charge and llen > therefore the HOA ‘.

g \had to resort'to equ1ty to:‘enforce 1ts 'charge and llen . 'é;i, Id at 355 356 Thus 1t 1s
_‘i:reasonable to’ 1nfer that had the HOA’s covenants prov1ded for foreclosure of the llen as the h
| ;’;:Appellants argue here the HOA would not have had to ¢ resort to equity o enforce the l1en.-
'F,Instead the court would have enforced [the covenants] accord1ng to their obv1ous meanmg
vad at354 ‘ S o

Whlle our appellate courts have not had an opportumty to rule drrectly on thls issue,

several crrcu1t courts have See Crrckentree Homeowners ‘Ass’n, Inc V. Mannmg \2011-CP-40--

7557 (Rlchland County, Str1ckland J. ) Farmmg Creek Homeowners’ Ass’n. Inc V. Bames -

2013 CP- 32 1262 (Russo J) Summlt Comm Ass’n, Inc V. Mullen 2013 CP 40 1553 (G

Thomas Cooper Jr ,J); South Wood Comm Ass n, Inc V. Samuel 2013 CP- 40 0147 (Lee 1)y

\' ',and Woodcreek Farms Homeowners’ Ass’ n, Inc. v. Weiss, 2Ql4-CP-4070036 (Lee, J.). The
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‘ United'iStates Bankruptcy Court fot the District of South Carolina has also held that unpaid

assessments attach to an owner’s property as a contractual lien when the restrlctlve covenants so

_vprovrde In re: Foster 552 B.R. 102 (Bankr D.S.C. 2016)
Addltlonally,. other jurisdictions ,across the country have found that a ‘homeowner /
. 'accepting a deed with constructive notice of restrictions granting the lien and foreclosure power

.“manifest[s] an intent to let the real property stand as security. for the obligation ” thus\creating a .

" ;-valld contractual lren that may be foreclosed ina manner llke a mortgage Bessemer V. Gersten "

381 So 2d 1344 1348 (Fla 1980) see. also Lelsuretowne Assn Inc v. McCarthy, 193 .
N.J. Super 494 . (1984) (“foreclosure as a means of enforcmg a llen [for unpald homeowners :

"A.assoc1at10ns assessments] has been approved both general authority and case law in other

= Jurlsdrctlons”) Boyle V. Lake Forest Property Owners’ Ass’n, 538 F. Supp. 765, 769 (S.D. Ala ‘

» 11982) Brendonwood Common Ve, Franklln 403 NE2d 1136 1141 (Ind App 1980) (reversmg '

a the tr1al court that falled to order foreclosure of Val1d llens) Kell v. Bella V1sta V11 Prop. S

: _'Owners Ass n 258 Ark 757 528 S W 2d 651, 653 (1975) (afﬁrmmg tr1al court S Judgment

:allowmg foreclosure of unpa1d assessment llens) Trav1s v Trustees of Lakewood Park o

"2010WL3488522 (Tenn Ct App 2010) (holdmg a commumty assoc1at10n was entltled to seek a

personal Judgment for unpald assessments or foreclosure of the subject real property) Inwood

_ 736 -S. W2d at” 636 (holdmg state- homestead prov151ons does not proh1b1t foreclosure of _"
homeowners assocratlon assessm_ents_ l1en's).3 ‘ The courts in- Lersuretown and Inwood»
; .'speciﬁcally noted that they were unable to locate any-r'epOrted‘opmlon‘ fmdmg that a cOmmunlty S

~

assoc1at10n did not have the authorlty to foreclose a hen for unpard assessments Lelsuretown

| 193 N.J. Super at 502 Inwood 736 S W 2d at 636 n.l. Further the Mlssrss1pp1 Supreme Court

s Some of the states referenced have since enacted. statutory prov151ons authonzmg the rlght to .

ﬁle and foreclose liens. for unpald community assoc1at10n assessments.” (Fla. Stat. § 720.3085;

s
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)
- even went so far as to say “it would be useless and ineffectual to create’a covenant running with
the land unless it also imposed on the property a lien for its enfOrcement' Nor is it necessary that

the deed contammg a covenant of th1s type expressly state that it shall constltute a llen :

_IlMendropv Harrell 233 Miss. 679 692 103 So 2d 418, 424 (1958)
Appellants unamblguously granted Respondent a llen on the1r property for unpald;‘ -
3 assessments by acceptmg and agreemg to the terms of the Declaratlon The: Declaratlon is a o
"contractr that must be enforced -by -1ts plamf terms. Because AAppellants granted Respondent a
j""contractual llen Respondent need not resort to statutory authorlty to perfect a lien and foreclose o
the llen for unpard assessments Therefore. Respondent was actmg ‘within its prev1ously agreed '

-upon authorrty when it foreclosed on Appellants property for their unpald assessments | |

‘ 'IV‘.V Respondent has an equltable llen in the subject property, therefore, statutory -
) grounds are unnecessary L _—

‘vTIn addition 10 a-contractual right"to 'lien - Re’spondent' also»"‘has an ""equitable lien. ‘./‘In

': .equrty, to charge property means to 1mpose a burden duty, obhgatlon or lren ‘to create a clalm

" 'agamst the property > alley, 316 sc at 356 450 S.E2d at 80 SA charge is a: 11en LT

encumbrance or clalm whrch is'to be satlsﬁed out of the spec1ﬁc thmg, or proceeds thereof to _; R

: .Wl’llCl’l 1t apphes ”? Id 316 S. C at 356 450 S: E 2d at 80 As to equrtable llens thrs court has held: .

. Foran equltable lren to arise, there rust be a ‘debt, spec1ﬁc property fo whlch the
debt attaches, and-an expressed or implied intent that the property serve as
* security for payment of the debt. .". Even though an equitable lien is not judicially
'recogmzed until a judgment is entered declaring its exrstence the hen relates back

" to the tlme it was created by the conduct of the partles ' :

Regions‘ Bank y'.. Wingard Prop.. Inc., 394 S.C. 241, 250, 715_S.‘E.’2d_ 348,353 (Ct. App. 2011)

~(internal citations omitted).

4

e

Burns Ind._‘C_ode Ann. § 32-2‘8_-1_4-9;’ and Tex. Prop. Code § 204".010). However, each of the
decisions cited herein were decided before such statutory provisions were in effect.
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" In the context of homeowners’ associations, our courts have held that when‘ covenants
| sufﬁciently-identify propert-y subj ect to an etluitable lien, .the lien attaches when lot owners fail.to '
“ pay assessments as they come due. Lrley 316 S.Cat 357 450 SE. 2d at 81. B

Here the Declaratron specifically 1dent1f1es the property subject to the. Declaratron and

‘the covenants contalned therern are part of Appellants charn of t1tle The Declaratlon also

- expressly demonstrates the 1ntent for th1s property to serve as- securlty for the payment of

<

o ;assessment debt (R p. 78, § l) Therefore Respondent s lren was created by Appellants farlure e

o 'to pay assessments when they became due Because Respondent s equltable lren r1ght is clearly -

L that l'ien.'., As a'rles‘ult‘ Respondent’s foreclosure is a"'proper remedy. o

establrshed, there is'no need to resort to statutory authorrty to file a notice of-.‘lren or‘ foreclose : 2

V.o An actlon to foreclose an HOA lien is an action in equrty, therefore, foreclosure isa
proper remedy ' O

It is well settled law in South Carolrna that lren holders are entltled to foreclosure of thelr,'

i

. lien" a money judgment or both. ; Our Supreme Court has state_d' that\ [a]’m_c')rtgagee:who"'has a i

note and mortgage to secure a. debt has the optlon to e1ther brrng an actlon on the note or to ', -

: pursue a foreclosure actton > Lever v Lrghtmg Gallerles Inc 374 S. C. 30 33 347 S E 2d -

214 216 (2007) (emphasrs added) As prevrously d1scussed thls Court recently held that “[a]n e

". actlon to foreclose a llen for unpald assessments of a homeowners assocratron is an’ act1on in UK
equrty - Wachesaw 420 S.C. at 256, 802 S.E.2d at 638 n. l In support of thls holdrng, the : -
colrt crted S C. Code § 27- 31 210(a) (“prov1d1ng for an action to foreclose a lien for unpald .

. condomrmum_regrme fees and allow1ng the actron to be brought ‘in l1ke manner as-a mortgage of

. real property™™) and Do'eksidef,v. Detvens,‘.294 S.C: '86 88, .'362 S‘.E'.2d'874, 875 (1987) |

(“mterpretrng sectron 27 31 -210(a) to requ1re the treatment of assessment llen foreclosures as.

:actrons in equrty”’) In do1ng S0, thrs court clearly 1nd1cated that foreclosure ofa llen for unpald C

E ‘homeowners assocratlon assessments is to be handled like an action to foreclose a condom1n1um

17



‘lien.‘. Further, our Supreme Court has previouslyv held those condominium assessment liens are
equitable actions that are to be ’handled in the‘;same manner as a mortgage of real property.
Dockside, 294 S.C. af 87-88, 362 S.E.2d at 875. |

. ‘ Accordingly, all a5sessment lien foreclosures, whether by a horizontal property reg‘ime: or

an- HOA, are equ’ltabl’e actions and ‘the- associations .are" afforded the same options as the .

mortgagees 'in Lever v. Lighting-Galleries. Therefore, the as‘sessment lien in this case should be .
,tr'eated"no,.differently and Respondent should be allowed to pursue the foreclosure.

' CONCLUSION

: The lower court S Order Grantmg Pla1nt1ft’s Mot1on for Summary Judgment as to
- Defendants’ Counterclalms and Denylng Plamtlfl’ s Clarm for Foreclosure was proper ‘based onv =
N the contrad1ctory nature of Appellants deposmon testrmony Jm comparlson to the allegat1onsl1n' -
 their countercla1ms Spec1ﬁcally, the1r testlmony admlttmg to both unpa1d assessments band no :
attempts,. other‘than- p_roposmg payment plans.to Respon_dent, cannot suppor_t allegatlons of abuse-
of process or breac‘hof contr‘act as a matter of law.» | ; | |
Further in the’ event an actlon of Aforeclosure for unpa1d HOA assessments l1s properlyt | '
‘befor‘e th1s Court ‘Respondent s llenb arose out of an agreement between the parties for -
speciﬁcally identiﬁedhproperty; therefore, Re_spondent has an equitahle lien for which foreclosure
is a-proper remed&.‘ | |
B'ased on the foregoing,_ the lower Jcourt’s order should‘ be affirmed and this case should

be returned to the Master-in-Equity for a foreclosure hearing.
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