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was finally ruled upon by the court on May 23, 2019.



E PRE ED FOR REVIE

Which rulevof law controls'th.e d-isp'osﬂition of'ihterested .v'vitnéss ,
devises in South Ca'rolina’? 'S.C. Code Ann. § 62-2-504(a) of the Sbuth |
Carolina Probate Code, or the common law doctrine bf Dependent Relative
.Revocatio‘n?‘ Did the lower cert err i‘h.apblying the éommon law doctrine
of Depéﬁden_ﬁ v.ReIative' Revocation to the facts of this case in light of S.C.

~Code Ann. § 62-2-504(a) (1986, amended 2014)?

STATEMENT OF THE CASE
| In over-iSO years of South Caroliné jurisprudence, there has. :
/ been only bne aecision of ‘this_“Court thaf has i_nterprete_d'the I‘egal impéct of
the' S.C. Probate Code on interested witness devisés.' And the courts
below have declli"nevd to follow that case. 1 The relévaht facts of this case
are not in diépute.' Nell Gaines péésed éway én August 13, 2014 at the age
of 96. (R.. p. 192). Barély three months prior to her death, she exeCutéd a
Last Will & Testament dated May 7, 2014 in which the wife and mother of

two devisees named in the Will was one of the two subscribing witnesses.

1 Davis v. Davis, 208 S.C. 182, 37 S.E.2d 530 (S.C. 1946).



(R. pp. 194, 202-06). She was, under our Stat_utes; an‘ “interested witness.”
a S.C. Code Ann. §62-2-504(a) (2_014), et‘fective January 1, 2014..

The May 7, 2014 Will was submitted to the Gre\envill-e County
P'rob.ate Court tor informaAI probate on August 26,_2014. (R. p. 192).
Appellente, asj»stetutory heirs, petitioniedlthe’Preb.ete. Co.urt-thereafter to set.
asid‘e!the interested witnessv devi_ses,A pursuant to S.C. Code Ann. §
62-2-504(a). (R. p. 24). This wae not a conteet to set aside the Will,
inasmuch as the 'statute”_re.lied upon by_AppeIIants speeifically sav'e'.s the
WiII frem 'being decltared_ invalid'becauee of an incompetent witness. 2 'The .
action below was to'enferce ttte statute to yoid the interested 'Witness | |
- de\tisee, as mandeted by the statute. The voided portion of all affected
' 4'devises pase by intestacy, eccording to the statute,.but the WiII iteelf
remains val.i‘d.

In her Order of Octeber 26, 2015, (R. p. 7-14) Judge Debora A
Faulkner declined to apply S.C. Code Ann. § 6242-504(a) 'hold'ihg that the |
Comrtton law rule of Dependent Relative Revocation”(:DRh) applied to the

facts of the case, thereby permitting the probate ,‘of an earlier Will dated

2 Although Appellants originally captioned their original Petition as one to “Set Aside the Will,” _
- they promptly amended their pleadings to state their claim was to Set Aside the Devise pursuant
to S.C. Code Ann. § 62-2-504.



~ January 9, 2008, which did not suffer from the sarne defect |n witnessing. .
(R. pp. 7-14); DRR is a rule of construction that holds a‘revooatiOn of a
prior Will may be seen as conditional and that such conditions causrng a
testamentary disposmon to fail then gives rise to DRR sometimes known
as conditional revocation. “In so holding, Judge Faulkner avoided the
effects of the statute while at the same time relying upon the statute itself
to find grounds for the failure of the testamentary devise in the first place.
(R. pp. 12 & 13)_. | | |

This matter presents a unique question of Iaw inasmuch as
there has oniy been one decrsron of th|s or any other South Carolrna
-appellate court on the application of our interested witness statute under '»
the Probate Code, and it was not followed. In affirming the decision of the
'Probate ‘Court beiow, Respondents and the Iower»oourts_'ha\re' relied upon a
'single_South Carolina appellate decision, whioh»adopted DRR as.the
»oommon law of this state in 1942. 3 That deoision, however, did not “
address the application of the interested witness statute, masmuch as the

factual and Iegal issues before this Court at that time were very different

38 Charleston Library v. Citizen's & Southern Nat. Bank, 200 S.C. 96, 20 S.E.2d 623 (S.C. 1942).



BASES FOR GRANTING CERTIORARI |

What ’we’h.ave, »theh, are two competing rules of law, thé |
| ébplicatidn of which would décide this c’ése very diffekently; Not dnly will
the litigants before this court benefit from a final determination of these |
issue‘s, the entire citiéenry and the bar at large will benefit from a much
needed clarification of our probate law going for’ward.

T_he bases, theréfore, for this Petitisn for Certioravriv ar_é twofold.
(1) The ,case:presents a novel question heretofore’ not decided by this
»Cou‘rta; and (2) The decisions bélow appear to be n conflict with the oneA
.d»e’cision of this Court fhat bears upon the’ quéstion of the impabf of S.C.

Code Ann. § 62-2—504(a),'on interested witness devises:

ARGUMENT / CITATIONS QF AUTHORITY
| It appears ‘that South Carolina jurisp'rudence .'has Co,n'tajned
some_-versioni_of the interested witness statute sinse'1_ 857, going béck'td §
2479 G.S. (1857). _The.statutoAry enactmsnts were all in an effort‘to codify
the English common Iéw that voided devises to Witnesses who were
legatées. Our Iegislature, in an effort to avoid the controversy of a failed

testamentary devise due to incompetent witnesses, adopted the rule that



saved the Will, ‘bl‘Jt voided the devise to the legatee who su:bsAcribed the
Will. Eve_ry~iteraltion of ‘our “interested witness” statute has had ’t'hat |
pronieion in it s_peeifically saving the Will. It should be kept in mind that
DRR was ‘a rule derived in}eduity in England to evoid intestacy. It remains
| such.a rule_of contru'ction' teday. App‘ellants make no argument that DRR:is:,~
no Ienger viable in South CarolinajUrisbrudenee. It clearly is, inasmuch as =
'th'e decisi)on of Char/estoh Library v..Citizens & Southern Nat. Bénk, 206 ,
S.C. 96, 2048.E2d 623 (S.C. 1942) Vha's never »been overruled. But |
Appellants have argued that while DRR is Viable, itis nof epplicab'le .in this
Acase since the statute now occlupie's‘ the field when it comes to how We '
address “interested witriess” devises. The Charleston_Library case simply
' wa's not one thet involved our “interested witnese” statute at all'. The
def|C|ency causmg the testamentary dlsposmon to fail in Char/eston lerary .. _' |
was a V|oIat|on of the rule agalnst perpetumes 20 S.E.2d at p. 634 35. No
“interested witness” statute'was pled either for or a‘gainst Cha(/es Library,
and Appellants contend that distinction is critical. |

The_dispositive Ianguage in Charlesfen Library is as follows:. ‘
“While the intention to reveke may be conditional, if the revocation is
subject to a condition which is not fulfilled the revocation does not take

effect. This doctrine is known as that of'dependentvrelative revocation, and
is usually applied where the testator cancels or destroys a will or executes



an instrument intended to revoke a will with a present intention to make a
new testamentary disposition as a substitute for the old, and the new
disposition is not made, or, if made, fails of effect for some reason. "ld., 20

~ S.E.2d at 626 (emphasis added).

- The only “some reason” for the failure of the devises' |n thiscase is the
imposmon of the “interested witness statute " That is so because there is
no longer any common iaw rule addressing “interested witnesses,”
_inasmuch as tne prior common law against legatees taking when they are -
subscribing witnesses has long since been codified in this State going back N
to 1857 The current revision of that statute is now codified in S.C. Code
~ Ann. § 62 2- 504( a) (2014). That statute now occupies the field when
dealing with “interested witnesses” subscribing Wills in this State. -

A subscribing witness to any will is not incompetent to
attest or prove the same by reason of any devise therein
in favor of the witness, the witness’s spouse, or the
witness’ s issue. If there are two disinterested witnesses
to a will in addition to the interested witness, then the . A
devise is valid and effectual, if otherwise effective. If there
are not two disinterested witnesses to a will in addition to
an interested witness, then the devise is null and void to
the extent of the value of the excess property, estate or
interest to which the witness, the witness’s spouse, or:
the witness’s issue would be entitled upon the failure to
establish the will. The voided portion of the devise shall
pass by intestacy in accordance with Section 62-2-101 et
seq., provided the share of the interested witness, the
~witness’s spouse, or the witness’s issue shall not increase
due to the devise passing by intestacy.” (emphasis added)..




The General Assembly made no exceptions for DRR in the statute.
“Expressio unius est exclusio alterius.” ln statutory construetion, when one |
-or more things.of a class are expressly mentioned, o'thers of the same.
) class are excluded Applying this prrncrple then, there are no devrsees of |
an interested witness who can take more that the statute permits.

ln'.order to meet the threshold requirement that the'_ '
. testamentary disposition must “fail for spme reason,” as required in
Charleston ;Library, the PrQbate Judge had no other option than to rely

upon this particular statute as the basis of the failure of the intended =~

testamentary disposmon At page 7 of her Order dated October 26, 2015,

Judge Faulkner says:

" “Therefore, because the 2014 will provrsrons were in effect nullified by the -

interested witness statute, the condition of her revocation was not fulfilled

'such that the 2008 will was not effect/ve/y revoked.” (R p. 13). 4 '
Appellants respectfull'y submit that what the Probate Judge did

-was to improperly bifurcate the statute. Having first found that our

“interested witness” statue established the threshold failure for “some

reason,” the Probate Judgethen_ declined to follow the legislative intent on -

4 Indeed, the Respondents own. counsel admitted below that the only basis for the failure of the
testamentary disposition was the “interested witness” statute found at S.C. Code Ann. §
62-2-504(a). (See, R. p. 143, 1. 4-7).



what the rem’edy‘is for such a infrébtion df the statute. That sihnply cannot
be how. statutesﬂare interpreted and applied. If the statute e;ppli‘esv, it
applies in whole, not in part. o - ’ | R |
Agéin, vth‘ere IS nd longer any -common law violation for
“intérested withesses” subscribing Wi,I_IS ini this State. ‘We now ha\‘/e'.a .‘
codification Qf that prior corﬁmon law rule. Appellanté »respectfully.submi_.t ”
t\he statute canno_t'bé used to invoke DRR, but then aVoi_ded altogether for
purposes of recourse. The'f‘interested-witnesS” stvatuAte and DRR are
plearl'y in conflict i'n this case. The Probate Judge herself acknowle.dged
-that cdnﬂict wh_en éhé noted Ithat the impaét df the étatuté‘ will Change the
heirs .of the estate. (R p. 13), and nowh»ere_ in her opinioh. does the
Probaté Judge hold that S‘.C. Code Ann. § 6242-504(5) c\an.coéxist with
' DRR. There’s no hérmon'ious way to~interpr\etvt"h'e two. | |
In the case of Un/\)ersity of‘Southérn Califorfjia V. Moran, 365 : |
S.C. 270, 617 S.E.2d 135 (Ct. App. 2005), the court said that statutory
matters.relevant to matters before the proAba'te court are confrolling. They
| held fhét f‘Iegislati've‘ intent must prevail if it can keasoﬁably be discovered in |
the language used and ;chét language must begcon’stru"ed in Iight of the |

intended purpose of the statute.” (emphasis added). Clearly, the \intended



purpoée of S.C.-Code Ahn. 62-2-504(a) was to void the devise and have it _
pass by intestacy.
| That brings us to ihe only césé that has spoken dfrectly on_point ‘
regarding the “interested wlitness” statute now in quéstion. Appellants ‘h’avé
co‘riSistentIy argued that the case of Davis v. Davis, 208 S.C. 1182, 37 S.E. :
2d 530 E(S.C., 1946) is dispositive of the case at bar.. In that case, the issue B
squarely before the court was the impaet of the “interested Witness” statute
in view of t‘he fact that the o-nly two withesses fo the Will were spouses of | |
the nar'ne(rj.devisees._ The “intérést.ed witness” statute was applied by this
C_ourfc saying: “To constfue a willin co’nformity"With the 4in‘tentions éf _the-‘
| testétor [common Iaw DR’R] ié much favored by the courts but such
intention catht_ prevail when in conflict with some statute or rule of law.”
Judge Faulkner di_d not fcﬂ)llo‘w the Davis ¢ase. In fact, she
did not even address the cas_e.a.t' all ih hér Order of October 26, 2015. ('Rﬂ. |
pp- 7-14). Neither did the S.C. Court of Appeals in its ,unpublishe'd opinion.
dated April 3, 2019, although Athé Davis case was fuII‘yl briefed to thé
' Probate Judge (R. pp. 43-50.) and the Court of.Appea‘Is.. (See Ap‘pen‘dix,)_v.
There is no question that Davis lays doan a substantive rule of law

regarding the disposition of “interested witness” devises. The courts below



have heretofore avoided Davis cohpletely in favor of th'e common Iaw rule
" laid dow.n in Charleston Libra_rythat “the intention of the téstator IS the law
of ‘wli\ll'.” ‘While that is ordinarily the common law rule, no comhon_ law rule
can trump or ot'herwis‘e ignore statutory I‘aw. GeOrgia-_Carolina' Bail ands,
Inc. rv. County of Aiken, 345 S.C. 18, 24, 579 S.E.2d 334, 339 (Ct App. -
2003). |
This is a compelling Césé for review. ‘by this Court to provide

much needed gUida‘nce tb the bar and our Probate Courts on whether DRR |

can ever be seen as “coexisting”‘ with-S.C. Code Ann. § 62-2-504(a) (2014) :
when the condition that C»auses the’testamentéwr‘yfdeviée to fail concerns thé
very gravémen of fﬁe stétute,vi.e., an interested wit_nless who-should not-
have s_ub_sgribed the Will. vaen the méndatory Ianguége employed by the
statute as to the consequences of that violatibn, there is no room for DRR -
to Save tﬁe te's.tatorA"s‘ intention. |

| Tﬁere isva géneral paucity of authority oh the impact of such
“inter»ested-witness” statutes on the common IaW of DRR. If this:Court
decides to grant certiorari, it wiII be the first decision»on _this questi'on in
South Carolina since the incéption of. the sfatute. In an e’rfoft to‘find some

authority, the Respondents and Judge Faulkner were forced to rely upon -



La Crbix,v.Seneca/,-QQ A éd 115 (Cohn. 1953). Of course, whenever our
Probate. Judges 'havejto find caselaw frdm outside the jurisdiction to render
their decisions, the situation is not ‘ideal. In any eVent, La Cro_'ixis'not- '
controlling, and i.nde‘ed is clearly disﬁnguishable‘. Connecticut’s “vin'terie,sted'
‘witness” statute ° doe not provide any direction on\IWHét is to become of the
failed testamehtary.disposition. Our statufe, however, -Cl'éarly and
unambiguously does. Forl thosé ‘reasons, this Court shOUId not be
pefsuaded by the decisidn in La Croix.
n a remarkably'similér case to the one at bar, the Florida

. appellaté courts - tho'ugh admittedly only persU'asive, auth_orify - have
- reached .é .diﬁérent Conctl»usion' than our.courts ‘be'low-. In"thé Casé bf Estate
- of Lubbe v. Kamoraski, 142-So. 2d 130 (Fla. 2d DCA 1962), overruled on |

_ othér g}ouhdé, Estate of Johﬁson v. Morris, 359 So.. 2d 425, 426 ('1"978');
B theappelléte court was faced with the exact same q'u‘estion."v -.DRR was

| assérted as controlling {against Florida’s “interested witness” statute. s The
Florida court declined to follow DRR holding “It is evid.ént that the statute
heré involved.is not a flexible rLuIe of pro_cédure but a stern and mandatory

rule of substantive law. The courts cannot rightly pervert such ‘rules' to

5 Conn. Gen. St_at., Section 6952, now codified at Conn. Gen. Stat. 455-258 (2012).

6 Fla. Stqt. Ann. 731.07(5) F.S.A.



accommodate the occasional hardship. In this case to holdfwith the
épbellants would defeat the implicit purpose df— Fla. Stat. 731.07(5) F.S._A. It
. is axiom_atic that judicial decision prompt_ed. by ‘t_empor_aryv expediency tends
to make bad Iaw..” 142 So. 2d at 137.

| Though persuasive, this Court need not be p_ersuaded by
Lubbe. The decisioh,of 'this.Court in .Davis'prq\‘/ide_s all ‘t/hte» éufhorify this
| Courf needs to grant certiorari énd conéider this case. |

CONCLUSION

There are other arguments to be made in support of'ihe Petition

for Cer-fiorari, but the Appellants are mindful of the Court’s rule on brevity

and conciseness. Hopefully, these are enough reasons to grant certiorari -

so that the courts of South Carolina and these parties may have clear

o .direction on.the issue of DRR and its effect-on statutes 'sucih_ astheoneat

issue. Our cburts’ have long held that “Once the legislature has m'ade. a :
choice, there is no room for the certs to impose a differén‘t judgm‘e_nt
based upoh notions of public pol_icy.” SOuth Carolina Farm B'ureau. Mut.
Ins. Co. v. Mumford, 299 5.C. 14, 19, 382 S‘.E.Zd-ﬁ, 14 (Ct. App. 1989). It
cannot be credibly érgued that our general assembly did".not' make a choice

on how to address testamentary dispositions that fail because of an



interested witness subscribing the Will. ‘The Iang.uage Qf bur “‘interested
_witness” statute is unambiguous and clear.- Using the statute as it» was
below to invoke DRR, while at the same timé ignoring the'l'egislative"intén_t.
on the consequences of that violation should not be endorsed or pefmitfed
- to stand. |

Apbellants respectfully reuuest that this Ho‘vno»r’able Court graht ,
App_elléntS’ Petition for Certiorari so that the issues in this case may be -
fully aind thoroughly briefed and thereafter argued b»éforé:this Hunorablé'
~ Court. Thisis clearlyia novel q'uvestion of law, he_re'to_f'ore not considered by
this Hoﬁorable Court. This Petition for Certiorari is being_made -_inkth:e |
o i_ntéreéts uf justice and to seek much né‘ed}e'd clarity'and certéinty in our

Probate laws so that resort to outside authorities is no longer necessary.

Y

[Signature on next page]
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