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one?

MR. DUFFY: I don't, but as long as they have
stipulated to the exhibits, I certainly don't have a
problem with that. That's what I intend to do, 1is to
use stipulated exhibits it opening.

THE COURT: Well, I will be watching it as it
goes, so you all don't need -- y'all don't need to
e-mail me. Our computers have a little bit of trouble
with big PDF'S. We consistently get messages from
Court Administration that our e-mail is almost full.
So hard copies or I'll just watch it on the screen if
there is no objection. Yes, sir. All right. What's
next? Anything else we need to do before voir dire?

MR. DUFFY: Nothing that I can think of.

THE COURT: All right. Then we'll just be at ease
until about —-- until the jury panel comes —- Don said
30 minutes, you know. Knowing how things are going
with the Solicitor's Office and whoever the Defendants
are next door, I'm -- that's optimistic. But we'll be
back at 12:15 to pick the jury.

MR. BOUCH: I've got four votes, Your Honor.

THE COURT: You got —-- so we're good?

MR. BOUCH: I got four.

THE COURT: All right. Great. Then do we want to

put that on the record, Mr. Bouch has the votes from
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the Board to —-- to consent to the settlement?

MR. BOUCH: Yes, ma'am.

THE COURT: All right. Great. All right. We'll
be at ease for about 30 minutes, so y'all get ready to
work. Thanks.

(WHEREUPON, a brief recess was taken.)

THE COURT: I think that we are going to have to
go to lunch and come back and strike the jury at 2:00.
They're still in voir dire and there are two
defendants. So assuming there's no Batson motion, it
will be 1:00 probably before we can get started and
that's on the optimistic side. So why don't y'all be
back at 2:00. And I certainly apologize for keeping
everybody waiting, but we'll see you at 2:00. Sorry.

(WHEREUPON, a lunch break was taken.)

THE COURT: Are they ready?

THE CLERK: Yes.

THE COURT: All right. Everybody ready?

MR. LUCEY: Yes, ma'am.

MR. DUFFY: Yes, ma'am.

MR. BOUCH: Yes, Your Honor.

(WHEREUPON, the jury panel entered the courtroom
at approximately 2:10 p.m.)
THE COURT: All right. Thank you for your

patience, ladies and gentlemen, and welcome back.
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* * * PROCEEDTINGS * * *

THE COURT: Thank you very much. All right. We
are missing one juror. And juror number 322, Ms.
Shuler, I shared with y'all yesterday, that she
recognized Mr. Hamilton's son -- has another issue that
she just wants to talk to me about. And I've told her
I'm not allowed to talk with you, please write it on a
piece of paper and I will share it with everydne, ¥e)
she is doing that right now. But because she seems
disturbed, I will bring her out shortly when we find
out what the other issue is and just ask her, as we
discussed yesterday, if she could be fair and impartial
now that she realizes that she recognized Mr.
Hamilton's son.

Any objection to handling it that way or do we
want to wait and see what the other concern is first?

MR. DUFFY: What number, 3227

THE COURT: Three twenty-two, I believe.

THE CLERK: That's correct, Your Honor.

THE COURT: Ms. Shuler. Okay. And we're still
waiting on one juror, so...

MR. DUFFY: There was one other thing, Your Honor,
that I neglected to remember yesterday that we needed

to address before the trial. And that was one pretrial
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motion that was still outstanding.

THE COURT: Okay.

MR. DUFFY: And that was a request that the court
take judicial notice of the representations of the
Assembly to the court and representations by 148
Civitas, Mr. Russo, to the court.

And just for further —-- a couple of further
points on that, Your Honor, the -—- the need for the
judicial notice is even more clear because the
Assembly, in response to our claims about the easement,
denied representing that. And Mr. Russo, I have an
affidavit of non service, where he specifically
declared he was avoiding service of process.

THE COURT: Okay. For a subpoena or...?

MR. DUFFY: Yeah, for a subpoena so far.

THE COURT: I would sugqest that somebody get in
touch with his attorney and let them know that he needs
to stop avoiding service of process, or Mr. Altman will
have to come explain to me why that is happening.

Okay. But we'll make this a court's exhibit.

(WHEREUPON, Court's Exhibit No. 1 was marked and
made a part of the record.)

THE COURT: Y'all might just want to send a
courtesy e-mail to Charlie Altman and whoever might Dbe

affiliated with the Russos and Civitas.
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MR. DUFFY: I certainly will start with him, and
we —-—- we directed to Mr. Russo, who obviously —-

THE COURT: Start with him and let him know if he
has any confusion, he can be here at noon today to
explain what his confusion is. Okay. All right.

And on that note, I know there's a lot of
interest in this case. We had problems with it last
time. I'm not going to have folks coming in and out
from the gallery4the whole time during the trial. I'm
very laid back about that with the attorneys, and folks
working on the case need to do that, but not so with
the gallery.

We're in a small courtroom. So somebody either
needs to take it upon themselves to be the
representative for the I'On citizenship and sit outside
the door and keep them from coming in and out, or make
sure they get here and are seated before we even get
started with anything. Okay. That's not the
plaintiff's attorney's fault. It's certainly not
Yancy's fault, but the disruption in and out, I'm not
going to have. Okay.

All right. We're still down a juror. I'm still
waiting for the note from Ms. Shuler about what her
current concern 1is. I think y'all are letting Altman

—— Charlie Altman know what the issue is. This might
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be what we need right now. Have we got her note yet?
THE BAILIFF: Yes.
THE COURT: Oh, we got them all?
THE BAILIFF: Yes, ma'am.
THE COURT: What about the note Ms. Shuler was

writing; do we know if she's finished with that yet or

not?

THE BAILIFF: TI'll check.

THE COURT: Thank you, Mr. Pryor. I appreciate
that. We are still waiting, but if you have something
go ahead.

MR. LUCEY: Yes, ma'am. First, I did hand up to
the Clerk, that's the stipulation that we filed on
Saturday night --

THE COURT: Great.

MR. LUCEY: -- relating to the exhibit.

(WHEREUPON, Court's Exhibit No. 2 was marked and
made a part of the record.)

MR. LUCEY: And, secondly, Your Honor, as

previously discussed or argued, plaintiffs opposed a

motion to take judicial notice of those facts. They
are disputed facts. And I do believe we did argue it
during pretrial motions. I think this is being

reargued as some other motions that happened several

times -—-
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THE COURT: Well, I thiﬁk I asked Mr. Duffy }to
send me the pertinent excerpt from the transcript and
that I would deal with it when it became an issue.
Ckay.

MR. LUCEY: And just to remind the court what we
previous —- part of what we previously argued -- is
that -— for instance, with Mr. Russo, he was given the
opportunity in his deposition to affirm that, in fact,
it was perpetual; he did not do so. The —-

THE COURT: Why are we rearguing it now if you
don't want to reargue 1it?

MR. LUCEY: Thank you, ma'am.

THE COURT: Okay. I appreciate it. I'm aware and
when it becomes an issue, we will address it. What
else can we take up before we open? And thank y'all
for your tolerance yesterday, we never got any storm
out at Folly, but apparently it was bad enough in North
Charleston that it knocked Comcast out in certain parts
of the Tricounty for hours, so...

(PAUSE.)

THE COURT: Let me check on that note. Counsel,
I'm not going to read this whole thing for the record,
but we'll make it an exhibit.

(WHEREUPON, a bench conference was had.)

MR. DUFFY: My only concern is to find out if she
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was talking to the other jurors.
(PAUSE.)

THE COURT: Okay. She has not discussed it with
any fellow jurors. I also went the extra step and
asked her, how did you figure this out? Did you go
home and talk to him? She said, no, ma'am, he's out of
town. But when I heard your presentation, I realized I
had heard information, so I am going to excuse her and
substitute in the first alternate. And we will make
this a court's exhibit. I don't know that it really
needs to be, but just out of an abundance of caution.
Okay.

(WHEREUPON, Court's Exhibit No. 3 was marked and
made a part of the record.)

THE COURT: Okay. Anything else we need to take
up? Everybody is here now.

MR. LUCEY: No, Your Honor.

(Juror Number 322 was excused.)
(PAUSE.)

THE COURT: All right. Okay. I think we are
ready for the actual trial part. Y'all ready for
opening statements?

MR. LUCEY: Yes, ma'am.

THE COURT: Just let everybody know, I'm sorry to

be tough about this, but it became a problem last time.
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I'm intent that it not become a problem this time, so
if anybody is loud or bothersome or shaking their head
a lot and being animated, you will be asked to excuse
themselves and not come back. Okay.

One more thing, juror number 367, her husband is
having surgery on Monday, is concerned about the trial
going into next week. - Please reassure her. I will do
that. We'll work late and go into Saturday before we
go into next week, but I trust that these attorneys can
move this along in a streamlined fashion. So let me do
that really quickly before we get started so that she
can give her full attention to y'all.

(WHEREUPON, Court's Exhibit Number 4 was marked
and made a part of the record.)

‘(PAUSE.)
THE BAILIFF: Ready, Your Honor?
THE COURT: Yes, ma'am. Thank you very much.

(WHEREUPON, the jury enters the courtroom at
approximately 9:56 a.m.)

THE BAILIFF: All jurors are present, Your Honor.

THE COURT: Thank you, sir. I appr?ciate it. All
right. Good morning, ladies and gentlemen. Thank you
for your patience. We had a few housekeeping matters
that we needed to work out this morning. I thank you

also for your understanding yesterday in leaving before
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the flood that did not happen. Apparently parts of the
Tricounty got hit pretty hard, but some got no storm at
all. So I do appreciate y'all understanding that we
needed to err on the side of caution.
Trust me, if you haven't been caught downtown in
the flood before, it's not somewhere you want to be.
So I would ask that you give your -- I would ask that
you give your kind attention to the attorneys. I'm
having a little bit of a crowd control problem here. I
promise that will not continue past today -- probably
past this morning. But if at any time you cannot hear,
please raise your hand and let us know. There is an
echo in this courtroom and it's important that you be
able to hear everything the attorneys and the witnesses
are saying.
So with that being said, I will call on Mr.
Lucey for the opening statement of the plaintiff.
MR. LUCEY: May we approach, Your Honor?
THE COURT: Certainly. Come on up.
(The following side bar was reported.)
MR. LUCEY: I'm not sure the jury has been sworn.
THE COURT: Oh, good point. Thank you very much.
(End of side bar.)
THE CLERK: If the jurors would all please stand

and raise their right hands.
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(WHEREUPON, the jury was given their oath.)

THE COURT: All right. Thank you very much. And
thank you, Mr. Lucey. I appreciate that. Yes, sir.

MR. LUCEY: May it please the court. I'On is a
new neighborhood in a larger scheme. It was founded
during the years 1995 through 1997. The first house
was sold first -- the first lot was sold probably in
1998. And by the early 2000's, it actually grew into a
neighborhood of people, a community of houses.

And for the succeeding years, those people -- as
the neighborhood continued to grow, they enjoyed their
amenities —-- the community amenities —-- the benefits
that came with the community. And these amenities
included —-- what was known as the community dock. The
community dock that was located in the only —-- on the
only —- in the only deep water in I'On, with 300 feet
of deep water, 300 feet of I'On land that sits on deep
water on Hobcaw Creek.

Now, there is some other waterfront in I'On,
it's on what you will see in evidence, it's referred to
as a Hobcaw Creek tributary -- a tributary, a tidal
creek. And you will be shown pictures of this tidal
creek at high tide by the defendants and at low tide by
the plaintiffs.

And so when we refer to the 300 feet of deep
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water on Hobcaw Creek, I want to be clear that I'm
referring to, not the marsh water on there on the
side -- that was -- that tributary was later renamed
Shelmore Creek. A long time ago, they called it the

marshes of Hobcaw Creek and got it renamed Shelmore

Creek.

So the residents enjoyed the community dock on
Hobcaw Creek. And that was a fixed pier, a nice fixed
pier. At the end of the fixed pier, there was a

beautiful little pavilion, a gazebo, and a ramp down to
a floating dock where maybe you could tie up four or
five boats or you can lay out sunbathing, whatever
suited your fancy.

And a little ways over from the community dock
was the launch, the ramp. The place where you put the
boat in so you can go then tie up on the dock. It was
a community launch.

And next to this community lapnch, is what's
called a staging dock. It's a much smaller dock just
meant for you to tie up your boat for a few minutes
while you go park the car, come back, get the boat and
move it out of everybody else's way.

And all this —-- all these facilities —-- these
amenities that these residents were enjoying were

located on a piece of real estate, a single piece of
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real estate. And that piece of real estate was called
C V as in Charlie/Victor -- C V for civic, civic use,

civic lot number number six, CV-6.

And between the ramp and the access to the pier
was a path. It was like a park. You could walk from
the parking area that was behind the ramp, where you
put the boats in, to the ramp or along the front of the
property, enjoy the view or go on down to the dock.
And this path didn't stop when you could turn right to
go to the community dock, the path actually went on to
the left.

And when you get to the end of this open area,
this green area on the left hand corner of CV-6, this
path connected on to something called the Marshwalk
Path. And the Marshwalk Path would continue on, in
front of the remaining residential properties for a
distance of a half mile, as the crow flies, or two and
a half miles if you weave in and out with the path and
all the inlets. So the residents enjoyed this amenity,
an amenity they understood had come with their
neighborhood, until the Fall of 2008.

In the Fall of 2008, the residents learned that
this set of amenities was being sold. It was being
sold to a private entity, a profit making private

entity. On the back of the CV-6, there had been built
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a Creek Club, a venue. And the developer was selling
the venue, which from time to time had been used for
weddings or meetings or whatever else, they were
selling the venue, the Creek Club, and they were
selling the docks and the ramp and the parking and
everything else with it.

Needless to say, that caused quite a bit of
consternation in the neighborhood and you'll hear about
some of it, and it took a variety of different forms.
Some of it was Assembly meetings —- Assembly is what
the I'On residents call their homeowners association,
the I'On Assembly. So there were Assembly meetings,
homeowner meetings and there was various town issues
and what have you. There was quite a bit of dispute.

But six months later on March 25, 2009, the deal
was terminated and the developer —-- and you see it on
the screen, Exhibit 58 —-- wrote the I'On assembly, gave
them an update for their meeting that was going to take
place on that day. They said, "the deal is off". Mike
Russo and partners had withdrawn their proposal for the
Creek Club. The homeowners were obviously relieved.

They didn't just say that. They said the I'On
Company is preparing to deed the community dock to the
Assembly, same exact e-mail, same day March 25, 2009.

The Assembly is going to get the recreational
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facilities.

Unbeknownst to the Assembly at the time, though,
as seen by this March 25th e-mail from Tom Graham, who
you will learn is the majority owner of the I'On
Club -- excuse me —- of the I'On Company that owned the
I'On Club —-- okay —-- the majority owner. He's writing
that he's received a certain clarification from his
attorneys that day and he doesn't see any reason to
transfer the dock to the homeowners again. But this
e-mail is not shared with the homeowners, it is shared
with who else? Russo, the buyer who has allegedly just
cancelled his contact hours earlier. Negotiations
start the same day. They tell the Association they're
transferring them the docks.

They go on and continue to negotiate the next
day, March 26th, as will be shown by the e-mails, one
of which is on the screen. And by —-- there's several
on the screen. And by April 8, 2009, as seen in this
e-mail, employee Chad Besenfelder, the manager of the
I'On Company -- and wé'll get into the —-- the
entities —-- I don't want to throw too much at you right
in the first couple paragraphs here, we'll get into the
entities in more detail in a minute. But Chad
Besenfelder is their manager.

He writes to the Grahams on April 8, 2009, that
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the deal is back on. Nobody tells the homeowners.
During this period of time, the homeowners association
and the homeowners and the developers continue dialogue
about this park issue, the transfer, the Creekside Park
that some of the homeowners asked about, the dialogue
continues. At no time, the evidence will show, did the
developer ever tell the Assembly or the homeowners that
the deal was back on.

And it wasn't, until as evidenced by this August
1, 2009 e-mail on your screen now, that the Assembly
learned that the deal was back on. And they just
happened to learn it because the closing attorneys, the
evidence will show, called the management company to
ask if any liens were owed or assessments were owed for
the closing. And the management company called the
Assembly)and said, by the way, you might want to know,
we just got this call. We don't know what it's all
about. And the evidence will show that Mr. Kinney flew
into town to meet with the developer, to try to do
something about this and was unsuccessful.

And, in fact, four days after that August 1,
2009 e-mail -- and we'll show you the Assembly was
still trying to negotiate this at the time not knowing
this was going to happen -- four days after the August

1, 2009 e-mail, on August 5th, 2009, that parcel of
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land and the docks and the boat ramp and the parking
were sold by the developer for $1.4 million dollars.

And what I haven't mentioned to you yet was that
the overflow parking for this recreational facility was
located up the road, because there wasn't enough
parking on this parcel. The overflow parking was sold
the same day, the same 'time, the same transaction for,
I believe, it was approximately $275,000.

To understand how all this happened, and what --
what does it say here —-- and for the community
expectations, one must go back in time. One must go
back to the founding of I'On. Before we do that, let
me just show you a couple of pictures of the
facility —-- the recreation facility that I was
describing to you.

This is what the residents called the community
dock. And you see the architectural feature at the end
of that community dock. And the evidence will show
that a picture similar to that is what was put in the
Impact Assessment, the 1997 Impact Assessment, that was
filed with the Town of Mt. Pleasant to get the
ordinance permitting this subdivision to proceed.
Almost identical to what you're seeing riéht there.

There is the —-- that arrow there is showing you

the ramp down to the floating dock, behind here is the
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overflow parking —-- excuse me -- the main parking. And
the boat ramp -- we'll see that in another picture -- I
apologize for the darkness of this picture —-—- but this

is the other side of the property showing you the boat
ramp. We will get you a better picture later in the
day —-- here's a better picture now -- showing you the
left hand side. And you see on the back part of the
parcel is the Creek Club wedding venue that I mentioned
to you previously.

This is located -- I'On is essentially a
rectangular piece of property -- and on the screen --
that sits between Mathis Ferry Road and Hobcaw Creek.
And on the screen -- and the tributary, Shelmore Creek.
You see Hobcaw Creek at the top right, the tributary
Shelmore Creek comes in up to the left. This is the
top half of that rectangle if you were looking from
Mathis Ferry. And at the very far end, is where you'll
find CV-6.

And this is an early drawing of what that parcel
was to look like with its dock. And you can see —- if
my laser will work here —-- you can see off to the left
here, the Marshwalk path that I previously described to
you. It runs all the way around the tributary, that's
the path that CV-6 connects to.

And here's the overflow from the air —-- excuse
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me —- an overshot from the air. There's your main
community dock, your floating dock, the boat ramp and
staging dock, your tributary, Shelmore Creek here.
And, too, what we'll see in various publications I
refer to as crabbing docks that are on Marshwalk. And
we'll be coming back to those crabbing docks.

So to go back in time, on the screen now is a
1998 document, November 1998, it's called a HUD
Property Report. It's Plaintiff's Exhibit No. 1. 1It's
dated November 3rd, I believe. And that document was
filed —— we'll show that in evidence —-- was filed with
the United States Government as a disclosure by the
developer, as to what they were going to do with the
I'0On subdivision. It was filed so that they could then
hand that document out to prospective purchasers, and
tell the purchasers what they were going to do in the
subdivision.

In fact, the document itself, you'll see, was
signed by the developer. It reads "Federal Law
requires that we give you this report prior to you
signing a contract to purchase this property". And we
see here, this is signed by Vince Graham. Vince Graham
is Tom Graham's son. I mentioned Tom Graham earlier.
Vince Graham owns about a quarter or 30 percent of a

number of the entities -- the I'On entities that we are
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going to discuss today. He's also the complete owner,
the 100 hundred percent owner of a company called the
I'On Group.

The I'On Group is a management company that
manages andlacts for the other I'On entities. In other
words, the I'On company, T.I.C, the parent company
doesn't really have employees or people —-—- employees or
people, it has a management company owned by Vince
Graham that carries out all of their work. That
management company employs Chad Besenfelder. And we
will show you some e—-mails where it is the I'On Group
and Chad Besenfelder writing on behalf of the I'On
company and they are the management company.

But getting back in time of Vince Graham's
signature on the Property Report, this report as is
apparently required, has a list of amenities. That's
one of the purposes of the report, is to tell people
what the recreational facilities will be. And we'll
see in phase II, there is a list of amenities. Phase
IT is where CV-6 1is, or it's the portion of the
property that was the second phase in I'On.

And in this list of amenities, there was a park,
Creekside Park. The second one was community dock.

The third one has the sidewalks, paths, such as the

Marshwalk Path and trails, and that was what was
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given —-- that was what was put in this Property Report
that was handed to plaintiff, Brad Walbeck, sitting
here in the white shirt. He's my client, as is Lea Ann
Adkins next to him, she's my client. They are
homeowners in I'On. They both received this Property
Report.

Mr. Walbeck received it when he lookéd at
purchasing a property in November of 1999. Ms. Adkins
received it, I believe, in early 2003. They are my
plaintiffs here, not just individually, but
derivatively. |

The judge will instruct you on the law at the
close of the case, but a derivative action, just
generally speaking, is that when a corporation or
association doesn't take some act or action to enforce
rights that it has, a member or a shareholder can make
a demand on that corporation,‘you do this. And if the
corporation doesn't do it, then the member or
shareholder can act in that entity's behalf, which is
what Mr. Walbeck and Ms. Adkins have done in this'
matter. They have brought suit, not only in their own
behalf, but on behalf of the neighborhood association
that didn't receive the amenities that they claimed
that they were supposed to get.

And we'll see here that the developer in this
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Property Report, Plaintiff's Exhibit No. 1, set forth
"we are responsible for the construction of these
recreational facilities. The recreational facilities
listed in the above chart" —-- the quote on the screen
"shall upon completion be conveyed" -- conveyed as
in deeded -- "to the I'On Assembly, Inc. by Quit Claim
Deed free and clear of all monetary liens and
encumbrances at no cost to the I'On Assembly or its
members”. That's what their report sets forth.

It went on to say "the recreational facilities
listed in the chart above will be available for use by
lot owners and other members of the Assembly, Inc.,
including the developer, and their respective guests".
All right. That's who's going to be able to use these
amenities, the Assembly members, the developer and
their guests. Not the public, not other neighborhoods.

It goes on to say there may be additional
facilities which will be in this neighborhood, which
are not on this chart, that might be tied into some
private or member entity that you got to join, but the
amenities in the chart are getting conveyed to your
Assembly and you don't need to join anything else to
enjoy that. And, again, this was signed by Mr. Graham.

And at the back of this report, there was a

receipt, a blank page. And every perspective purchaser
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of I'On in this timeframe who was given this report,
was required to sign this receipt so that everybody
would know they had properly gotten the report. And
the receipt itself said, we must give you a copy of
this Property Report prior to you signing any contract.

And we will show -- on the screen now is
Plaintiff's Exhibit 115-a, which is in evidence, is a
list of people whole received the very Property Report
we're talking about.

Well; the developer didn't just make this
representation to the perspective purchasers and to the
Federal Government in the HUD registration, the
developer made the same representations to DHEC and to
the Army Corps of Engineers, which I'll sometimes refer
to as COE, Corps of Engineers.

This, on the screen, was a dock application
cover letter and here's is the Army Corps of Engineer
application to both the State and the Federal
Government, they made an application to construct six
community docks and these docks would be for the
purpose and for the use of the I'On Assembly members.
And you see here, it's for the private —-- all the
docks. All the docks are for the private recreational
use of the residents within the I'On community.

They went on to represent that one significant
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feature of the plan preserves the entire approximately

one half mile of waterfront for community access, again
representing the purpose of the proposed structure was

for the common recreational use of the residents within
the I'On community.

With this application were 14 sheets of
drawings, a drawing of everything they wanted to do.
Every sheet at the bottom right hand corner, where you
see the L, said Proposed Activity Community waterfront
Recreation.

On the screen now is Plaintiff's Exhibit'No. 5,
which is a sheet I believe four of 14 in those 14
sheets I just showed you. This is the Plan View of
Dock Number One. And you will see that this resembles
the parcel we've been talking about, CV-6. We're going
to highlight some components so you can see them.

We've just highlighted for you in red, the area of the
pavilion, the gazebo, and the floating dock.

Dock one also —-—- the plan for dock one also
included the ramp over heré to the right, which had to
be permitted. It also included up here on the right is
an arrow here showing the staging dock, which would be
next to this ramp. And again, it was all referred to
when talking with the State and Federal Governments as

the plan for dock number one.
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In the center of this plan that was submitted to
the State and Federal Governments for permitting, to
get these docks that you might not have otherwise been
able to get, there was a representation as to CV-6.

And you see it on your screen now, HOA, homeowners
association. You'll see that same HOA on other
amenities on their plans such as the Marshwalk. And
there can't be no dispute ébout the Marshwalk being HOA
property.

Well, the COE actually received a few
neighborhood objections from other neighborhoods to the
proposed dock plan, so they wrote the developer. They
wrote our developer. They said we have these
objections, what is your response. And to be more
accurate, they wrote our developer's agent, Newkirk
Environmental, the engineers handling the dock matters.

And they said what is your response to these
objections? And, again, the developer wrote back,
repeated his representation, that it is important to
note that the I'0On's master plan does not provide for
individual docks. The six docks requested by the I'On
company are for the use and enjoyment of the I'On
community and are proposed in lieu of private docks
along approximately 2600 linear feet of waterfront.

That representation was then repeated by the COE to the
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public when the COE issued its decision document on
February 28, 2000.

The COE's decision itself says it's important to
note —-- and it quoted the representation I just read to
you —— and it's up on the screen in red again. That's
straight out of the Newkirk Environmental letter.

In fact, you've heard me reference the HUD

ordinance a few minutes ago, the 1997 -~ excuse me —-—
it says HUD ordinance -- that's a mistake. It should
say Town of Mount Pleasant Ordinance. You heard me

reference the 1997 ordinance previously, the Town of
Mount Pleasant received similar representations from
the developer as to the docks and the parks.

And here is an excerpt on the screen now from
the Impact Assessment that was filed by the developer
with the town to get that ordinance passed, and notably
this Impact Assessment was incorporated by reference
into the ordinance, giving the authority. So the terms
of the Impact Assessment are part of the ordinance now.

And, again, it represents that the entire
waterfront is going to have —-- the entire community is
going to have access to the entire waterfront and that
residents will have access to the waterfront at road
endings and in established parks, similar to —-- and it

gave several examples, the 0Old Village in a development
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called New Point, down in Beaufort, that the developers
had previously developed.

We've already discussed that Mr. Walbeck went to
contract on November 27, 1999. He had a copy of this
1998 HUD Property Report before he went to contract.
And his contract actually had a list in it, a list of
amenities. And you will see on the screen now the
paragraph in front of those amenities, it says you
cannot rely on anything except for the below chart and
the Property Report in your purchase of this property.

Well, what happens to be in the below chart is
identical to what we saw in the HUD Property Report.

It has the Creekside Park, that would be down there to
get access to those docks. The community dock, then
separately the éidewalk paths and trails in phase II.

Notably, when it is an amenity, it's going to be
in two phases, such as the Marshwalk Path, it's listed
in two phases, whereas the community dock is only
listed in phase II. And that will become more relevant
at the case proceeds.

This contract with Mr. Walbeck and the I'On
Company was signed by another I'On manager that you'll
hear lots about this week, a gentleman named Joe
Barnes; and you see his signature on the contract,

December 7, 1999. Well, obviously unknown to Mr.
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Walbeck at the time, December 7, 1999 —-- remember
that's his contract date -- the evidence will show that
prior to that, the developer had been negotiating with
the neighborhood next door, Olde Park, to sell Olde
Park access to the I'On waterfront. And that that --
the evidence will show, that negotiation had been
taking place for a full year while the November '98
Property Report was in existence, and will show that it
actually —-- it actually came to fruition before the
signed agreement. )

It came -- there was a signed agreement, an
informal signed agreement in March of 1999, seven
months before my client got a contract. This is just
the formalization of the March 1999 agreement. But at
any rate using this date, obviously unbeknownst to my
client, the Olde Park agreement —-- the selling access
to the community dock and to the ramp, which has been
represented to State and Federal governments as I've
just shown you as being for the I'On residents, they
sold it for $450,000, and they got an acre of land with
it, and they made five more lots between Olde Park and
I'On.

They don't —— don't let me mislead you, they
didn't just sell the amenities for $450,000 or access

to the amenities, they also sold some utilities
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hook-ups and a few other things, so the two
neighborhood developers could cooperate. And I
mentioned to you that this deal was in place prior to
that December contract that I've shown you.

I'm showing you now an October 6, 1999,
memorandum whereby Vince Graham -- excuse me Tom
Graham, the father, is directing his accountant that
$100,000 of the $450,000 will be used -- but that
they're getting access to I'On amenities -- will be
used to construct this Creek Creek Club venue on the
back half of CV-6.

On January 10, 2000, the I'On Company wrote Mr.
Walbeck a congratulations letter. No mention that the
deal was different with the community docks and the
boat ramp, or that an Olde Park deal even existed or
that the Property Report was no longer accurate. No
disclosure.

July 25, 2000, another letter from I'On to Mr.
Walbeck; no disclosure of any of the changes that have
taken place. Mr. Walbeck goes to closing —-- actually
buys the property on March 31, 2000. And we can see
here his contract on his deed, on March 31, 2000, was
signed by the same Joseph Barnes who signed the Olde
Park deed deal on December 22, 1999. So Mr. Barnes 1is

at this closing, signing this deed, still no disclosure
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to Mr. Walbeck that there has been a change in the
docks, boat ramp or the Creekside Park.

Ms. Adkins went to contract on February 1, 2003.
She also received the Property Report that we discussed
earlier. And at this point, I want to go back and I
want to fill -- flush out the 0Olde Park changes just a
little bit.

And so to do that, I'm going to discuss a
recreational easement. And the Olde Park deal was
going to be that the 0Olde Park residents could access
the -- what was supposed to be the I'On Assembly
amenities through the Creek Club. They would have to
buy an ownership in the Creek Club. That would be
revenue for the I'On Company and the Creek Club. So
obviously the amenities would have to be in the Creek
Club, not in the Assembly's name, for the developer to
make this deal work. '

So —- again, unbeknownst to the homeowners at
the time or thé purchasers, the I'On Company created
something called a recreational easement. I think that
it's also called an agreement to share costs. Now,
they did that on February 9, 2000. Again, this is
while Mr. Walbeck is under contract and before he
actually buys the property.

In this agreement, they have the club owner
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getting an easement —-- the Club, you have to keep in
mind -—- is owned by the developer through the I'On
Company. So the developer is going to get —-- through
the Club -- is going to get an easement to the
Assembly. They're no longer going to get a deed to
those amenities, but —-- no longer going to be
"conveyed" as the word was used in the Property Report.
And the ——- if you actually read this easement on

page three, and you got as far as page three, you would

see the word "perpetual" -- be a perpetual easement.

So even if the owners aren't getting title, they'll
have access forever, right? Who cares.

Well, if you got far enough into this
complicated legal document to get to page eight, you'd
find a paragraph called "term". That's on the screen.
And the term says it's for 30 years. And it can be
cancelled by either side after 30 years.

Well, this easement became an issue when it was
learned that the docks and ramps, et cetera, were being
sold to a third party —-- a private money making entity.
At the point this easement became an issue, it was nine
years old. It only had 21 years left to go. That's
college age for many of the resident's kids in I'On.

We'll see this easement, as signed by the same

Joe Barnes that we saw as signing all the other legal
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documents, so we know he knows all these documents
exist. And it happens to be Mr. Barnes signs not only
on behalf of the club owner, the I'On Club, he also
signs this easement on behalf of the developer, the
I'On Company, which you'll occasionally hear me refer
to as TIC, The I'On Company, TIC, the parent company.

And Mr. Barnes goes on to sign, as you see in
the bottom right hand corner, on behalf of the
Assembly. Okay. He is signing that for all three
parties for this easement.

As you can tell at this point in time —-- if
you'll pause for a second on a side for a different
issue —-- Assembly, homeowners association, the evidence
will show, are typically controlled by the developer
for a certain period of time. And actually, usually
it's through a master deed provision, what have you.
And our master deed is in evidence. And it reads --
I'm going to summarize —-- but it basically reads that
the developer has a veto power over this association
until he sells his last lot, or the year 2018, or
something to that extent.

Now —- actually by about 2005, transifioning to
2006, there were a lot more homeowners on the Board
and -- and —- but the developer retained his control

through this process. And that will become more
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relevant to you as the evidence progresses.

But on the screen now is just a comparison
showing you Mr. Barnes signing both the easement on
February 9th and the Walbeck deed on March 31st, and
the order of those documents.

Well, on the screen now is Plaintiff's Exhibit
No. 11. It's a deed. And y'all know a deed transfers
property from one entity or person to another. This is
a deed. Thié is a deed for CV-6. This is a deed
whereby the I'On Company now, instead of putting these
amenities in the Assembly with the word "convey" that
we saw on the Property Report, 1s conveying instead to
the I'On Club which it owns, a private profit making
entity. And you can see the deed is again signed by
Joe Barnes, the same gentleman who signed all the other
documents on the 15th day of August, 2000.

Well, that presents a problem. Why? Because
the easement that the Club gave to the Assembly was
signed on February 1, 2000. The Club didn't own the
property when they gave the easement. It's out of
chain of title.

June 2005, I mentioned to you that the
homeowners started participating more in the Board of
Directors for the Assembly, and thé parties executed

what's on the screen now as a handover agreement to
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provide for the orderly transition of the amenities
from the developer to the association. And basically
the agreement provides that whenever the developer is
ready to transfer an amenity, it will notify the
association. They'll inspect it together. They'll
give them information. (They'll inspect it together.
And the representatives of I'On Assembly will tell the
developer whether the 