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STATEMENT OF ISSUES ON APPEAL

.~ Whether the trial court abused its discretion or Jurlsdlctlon when it imposed its

sentence during a probatlon revocation hearmg

Whether the Court erred by revoking appellant’s probation for repeatedly
violating the law and blatant noncompliance with his probation conditions from
the time of his initial probationary sentence in which he was notified of the
requirements of his sentence upon submitting his guilty plea
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STATEMENT OF‘ THE CASE

On April 20, 1999, ;ché Appellant pled guilty fo two counts each of Robbery/Attempted
Armed Robbery, Wea’pons/Possession ofa w'eap.on during a violent crimé, Larceny/Breaking into
motor vehicle or tanks, We,apons]sale or delivery of pistol to, é.nd Possession by, certain persons
unlawful; sto_ien pistolg and. sixteen counts of Larceny/Breaking into motor vehicle or .tanks, :
pumps, Where fuel, lubricants stored. under Indictment numbers 1999-GS-43-002944, 1999-GS- |
43-00293, and 1999-GS-‘43-00294 before the Honorable R. Markley Demﬁs, Jr. iﬁ Sumter County
General Sessions Court. The court sentenced him concurrently to twenty years susper_lded upon

: f;lve years of incarceration followed-by probation for four years. Additional 'conditibns of alcohol
and drug counseling and te_sti_ng,. first six months on intensive supervision, and obtain GED were
added to the sentence.

After receiving this sentence, the Appellant was released on the Comrhunity Supefvision
Program (hereinafter, “CSP”) on December 1, 2003. The Appellant signed the Certificate on this
date acknowledging that he uﬁdersfood the supe&isow concﬁtions of CSP. On January 19, 2_0_05 N
his agent issued a cit‘ation on the Appellant for violating the foli;)wihg cqnditions: failing‘to report
and leaving the Probation Office before-submitting a urihe sample on january 6, 2005; failiﬂg to
provide a urine sample.as instructed and failure to refrain from using controlled substances; failure
to pay Supervision fees as instructed, being $160 in arrears with a balance of $640, héving last
made épayment on October 12, 2004.;- and.failure to follow the advic¢ and instructions of the agent
be failing to bring in a doctor’s exc_usé as instructed. This citation was served upon the _Appellaht
on January éO, 2005. |

On February 28, 2005, an Administrative Hearing_waé held to develop 'ﬁndihgs from the

violations noted on the citation. The Hearing Officer found that the aforementioned violations did



in fact constitlite a willfﬁl f;ailure to féllow the advice and instructions of the supervising agent

"based upon the testimbnyi and evidence submitted by his supervising agent. The Hearing Officer

also concluded that the Appellant’s acﬁons:proved his willingness to resort to deceit to hide his

continﬁed involvement in criminél actions since he admitted that he cormitted another crime,

which was possession of marijuaﬁa and that he wés using 1t Ultimately, the Officer found him to

.be a high risk to continﬁe under CSP énd recommended thﬁt it be revoked. The officer also
included a note to- the Court thaf the Appellant was given due and timely written notice of the

hearing, but failed to appear. See the attached Admihistrétive Hearing_‘ Summéfy.

On March 17, 2005,-th¢ Honorable Paula H. Thomas issued é CSP Revocation Order after
finding that fhe Appellanf had not complied with his CSP, but willfully violated its ténn_s. Thus,
he was ordered to be place(i in the custody of the South. Carolina Départment of Corrections
(SCDC) for no more than one year. On February 28, 2006, the Appellan’; signed a CSP Certificate
for the second timelt.hat certified that he had read the conditiqns of supervision and thét tﬁey had
been explained to him. On this- Certiﬁéate, hé was (iireCted to repdrt to thé Clarendon County
Probation Office upon his release from SCDC on March 1, 2006. The Certiﬁcate also states that
his CSP was scheduled to end on February 29, 2008 upon his succ'es;ful colx'hpletion'and. notes that

" he had also been sentcnced to four years:of probation to foli_ow at the end of this term. See tﬁe
attached CSP Certiﬁcates.‘ |

On April 3, 2006, the Abpeilant completed an Interstate Commission for Adult Offender
Supervision (hereinafter, “ICOTS”) Traﬁsfer Request to have his' suvp.ervision transferred from
South Carolina to Florida. On August 1, 2006, his request was approved as noted on his ICOTS’
Request for Repdrtiflg Instruc':tions. Form and Reply to Trénsfer Form ip which he was given until

August 9, 2006 to report in person to his Supervisihg Officer at the Tallahassee, Florida location.



See the attéched. On August 8, 2006, the State of Florida sent an ICOTS’ Notioe of Arrival Form
to South Carolina to inform of the Appellant’s arrival and in person rebort to his Supervising-
Officer in Florida on that date. |
_ On:t)ctober 24, 2006, the Appellant’s Supervising Officer in Florida sent an ICOTS’
Offender Addendum Violation Reporf to South Carolina advising that the Appellant had beon
arrested in Florida for oommi_tting robbery by sudden snatching without a firearm or Weaponﬁ On
Novembor ll, 2006, South Carolina’s Interstate Compact Ofﬁce sent an ICOTS* Response fof
| Violation Report Form to-its corresponding office in Florida acknowledging receipt of Florida’s
October 24, 2006 Violation Report'.'.- The Report Form also requested that Floricia notify South
Carolina upon diéposition of the pending charges .égainst the Ai)pellant as Soufh Carolina would
make a decision based upon the outcome of those charges. ThereAWas also a note to elevate the
level of supervision to inﬁensivo if tho Appeliant Was released prior to the charges being oisposed.
On September 6, 2007, the Supervising Officer in Florida sexPit Soufh Carolina an ICOTS’ Case
Closure Notice which stated that the Appellant. was now serving a new three-year sentence in -
Florida for the charges for robbery and burglary of conveyance. ﬁe had been adjudicoted guilty
and given credit for 315 days Serve_d. For more information regarding the Interstate Compact for-
- Adult Supéfvision, please see SC Code' §§24-21-1100-1220:

On March 6, 2008, the Sumter County Probation O_fﬁcé received a letter from the Appollant
asking about the warrant that was issued on him in October 2007 while ke was incarcerated in
Florida. From the letter, it is apparent that the Appellant:incorrectly assumed that his South
_ Caroiina case had been transferred under Florida’s jurisdiction. He also asked what a judge would
do upon his return to South Carolina. On March 12, 2008, the Agent-in-Charge (“AIC”) of the

Sumter County Probation Office sent the Appellant a letter in response stating that his arrest and



convictions for new-offenses in Florida constituted violations of his CSP in South Carolina. The _

letter further clarified that SC had retained jurrsdiction of his case even though he had been

transferred to Florida for supervision of the SC sentence, but nowthat he had been sentenced for.

new charges in Florida, his supervision of the SC sentence had endedr. He was further advised that

due to this reason, he would need to return to Sumter to have his case heard before a Circuit Court A
- judge, who would make an independent decision on his oas‘e.

On August 3, 2009, the AlC sent the Appellant a letter statingthat he still had four years
of probation to serve in South Carolina and that he was required to report to the South Carolina
Probation Office in Sumter, South Carolina upon. his release from the Florida Department of
Corrections. The letter noted that the Department was aware that he was to be released on
November 19, 2009 and went on to state that if he has not reported ‘or made contact with the office

~ by November 25, 2009, a warrant would be issued for his arrest. |

The. Appellant did not report to the Sumter County Probation Office as instructed. On

December 30-, 2009, the Office was advieed that‘theAppell_ant had been arrested in Cincinnati,

- Ohio on December 21, 2009. As a result of the Appellant not reporting to the Sumter County

Probation Office as instructed by November 25, 2009, a warrant xuas issued for his arrest on

December 31, 2009. This warrant also noted his "multiple_ violations of hJS probation from his
absconsion, which included: 'failing to report, vfailing to work diligently at a lawful.‘occupation,

failing \"to refrain from the violation of Federal, State, & Local Lavt/s‘and noting hie arrest in
Cincinnati, Ohio on December 21, 2009 and failure to notify his agent of this arrest, leaving the

state without permission of his supervising agent and noting that he was in the state of Ohio on

December 21, 2009, failing to pay his court ordered surcharge. He had an arrearage of $40 with a



baiance of $1236, and failing to follow the advice & instructions of his agént, who instructed him
to report to the Sumfef Couﬁty Probation office upon his reiease from prison in Florida.

On February 26, 2010, the fBI »informeci the Sumter County Probation Office that the
Appellant had been arrested on J anuary 25, 2010 inl Cincinriati, Ohid:. On September 26, 2014, the
Deparimentireceived notice from the dhio Departmeﬁt of Corrections that the Appellant was to be
‘ releasgd on October 18, 2014. On May 22; 20 18, the Departmen't‘ received notice from the police
| ‘department in Dayton, Ohio thafc they would hoid him in custody until he was extraditeci back to

Soﬁth Carolina. - | | |

On July 20, 2018; a probéﬁon revocation hearing was held iﬁ Sum_tér County’s Coﬁrt of
General Sessions before the Honofablev George}M.i McFaddin. After admi&ing that the Appéllént :
was in fact on probation, the Abpellaﬁt advised that he simply Aidn’t know he had to report after
'bein;g released frpm Florida. Judge McFaddin noted that whén the Appellant signed the Standard
Condit_ions of Probation Form in April of 1999 it stated that he shall report to his agent as a
condition. The Abpellant advised that because of the passa'gé of time and events that héppened -
since 1999 that he wasn’t aware of his obligation to réport. Afterwards, Judge McFadciin re_vol-<ed'
the Appellént in full after finding thét there had been no substantial compliance, buf rather there
was clear disregard of his obligaﬁons and requirements -under probatic_m. |

On Augu;t 7, ..20 18, the Appellant filed aﬁd served a N;)tice of Appeal. This appeal follows.

ARGUMENT |

1. The trial court did not abuse its discretion or jurisdiction when it imposed its
sentence at a probation revocation hearing,. :

‘The Appellant argues that the judge’s decision to revoke his probation in full did not meet
sufﬁcient legal or evidentiary basis. However, the judge’s ruling was vested with discretion

based upon the range of appropriate decisions made in similar cases. In the case at hand, the
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- Appellant received a suspended sentence. This sentence was under the discretion of the judge"
who handled the revocation pursuant to Section 24-21-460 of the SC Code of Laws as stated
below.
Upon such arrest the court, or the court within the venue of which the violation
occurs, shall cause the defendant to be brought before it and may revoke the
probation or suspension of sentence and shall proceed to deal with the case as if
there had been no probation or suspension of sentence except that the circuit judge
before whom such defendant may be so brought shall have the right, in his
discretion, to require the defendant to serve all or a portion only of the sentence
imposed. Id. (Empha51s added) '

Thus, the statute clearly gives the Court the right to revoke the sentence as if no suspension
or probation of the sentence existed while giving the judge discretion to require the Appellant to
serve all or a portion of the sentence imposed.

To that end, it’s important to revisit the multiple charges that the Appellantvple_d gﬁilty to at
his initial sentencing. A-single charge of attémpfed armed robbery results in a defendant Being '
_ mandatofily sentenced to Vprison for twenty years. See §16-11-330(B). A single charge-of
| Weapons/Possession of a weapon during a violent crime results in a defendant being mandatorily

sentenced to prison for five yéars. See §16-23-490(A). A single charge of larceny/breaking into
motor vehicles or tanks, -pumps and other containers where fuel or lubricants are stored can result
in a defendant being sentenced to prison for up to five years. See §16-13-160(B). A single
charge of Possession by, certain persons unlawful; stolen pistol can result in a defendant being
- sentenced to prlson for up to ﬁve years. See §16 23 50(A)(1)
In this matter, it is clear that Judge Denms cons1dered these statutory factors at the time of

the Appellant’s initial sentencing. These fa(:tors were then agal‘n.conmdered by Judge McFaddin

at his probation revocation hearing along with the evidentiary factors involved with the facts that



resulted from his absconding supervision, which included being sentenced with new additional
charges that indicated repeated offenses in both Florida and Oirio.
2. The trial court did not err by revoking appellant’s prol:')ationA for repeatedly :
violating the law and blatant noncompliance with his probation conditions from the
time of his initial probationary sentence in which he was notlfied of the requlrements
-of his sentence upon submlttmg his guilty plea. -
Despite these facts, the Appellant insists that he never reoeived a letter from the Department
telling him where and when he was to report. He claims this is true\ even though he clearly knew
the address to the Sumter County Probation Office as he had written a letter there inquiring about
what would happen if he returned to South Carolina. It should be noted that his letter to the
Department was also not sent certified nor was the initial letter of response that the AIC sent
. i)ack to him in response. _Thus, it’s impossible for the Appellant to truthfully claim that he never
received correspondence from the Department in this manner. |
Regardless of whether or not the initial order stated that he was"to report to probation or
complete it, the eonditions of probation are further mandated in SC Code §24-21-430, which
grants the Department the authority to impose conditions of probation. Subsection'(13)
spe01ﬁcally states that probatloners should follow their probation agent’s 1nstruct10ns As part of -
* the Department’s statutory authority, the Standard Conditions of Probatlon Form is used to

further elaborate upon what the probationary conditions are and every probatroner 1nclud1ng the

Appellant is required to sign the form at the beginning of their supervision.

The facts of the Appellant’s case are clearly distinguishable from State .v. Brown, 349
S.C. 4114, 563 S.E.2d 339 (Ct. App. 2002) in the sense that the prooationer stated that ami)iguity
existed on the face of the probation order in that case regarding a condition to “obtain treatment
for his probiem”.- In this case, the Appellant never met any of the conditions speeiﬁcally stated

" in -§2.4-21-43‘O, on his order, nor as instructed by his probation agent. The original sentence



issued by Judge Dennis was clear and needed no clarification unlike the cases of Brown and

State v. Woveris, 138 N.H. 33, 635 A.2d 454 (1993). Also, the Defendant Brown had complied |
with all other aspects of his probationary'senfence? which further distinguishes the Appellant
from him and Woveris in fhe case at hand. | |

m Woveris, the court noted that the Défendapt was hard-pressed to argue that he was not on.
notice of his probationary r.equ.irem;ents, particularly given that he had viélated th;: same
condition in a prior revocation hearing. Id. In the case at hénd, the Apbe_llant not only was
placed on notice at the time of his initial sentencing about his requiremeﬁt to report to his agent
but he was reminded of it again when he went -tﬁ;ough a revocation of his CSP for failing to"
report to.his agent among other violations as ordered by Judge Thomas on March 17, 2005.

In addition, thefcourt in M further determined that the Defendant had beeﬁ given notice
of his condition by his _prQBation. o'fﬁcer; wﬁo discussed it with him at the cémméncemént of his
probation. The Appeilant in this case was consistently and continuously ‘appri‘sed of his néed to
repdrt to his agent from the timé of his iﬁitial sentencing, two CSP reybcations, and two letters of
correspdndenée that the Departmer_lt. sent to him while he waé inca_fcer'afed in Florida.

The Appellént “has failed to showl tﬁét the evidénce, §iewed in'the lighf most favorable to the

State, fails to support the court’s decision” to revoke his probation'as notéd in State v. Kochvi,

140 N.H.662, 664, 671 A.2d. 115, 117 (1996). Thus, his arguments must fail. As stated eaﬂier,
the Appellant was well aware of the fact that he had a SC probation sentence to serve once he -
was released from prison in Florida given the fact that he initiated corréspbndence Withl the

" Department to ﬁnd out what Would happen when he returned to South Carolina. As noted in
m_v_i, “the fair waming doctrine does not provide a safe harbor for proBationers who choose .to

ignore the obvious.” | Id. at 667, 119.



Thg Appellant’s reliance upon the State v. Archie, 322 S.C. 135-,‘47'0 S.E.2d 380 (Ct. App. ~
1996) is also misplacéd. In the m decision, a situation océuﬁed where the Administrati\_/e
Hearing Officer imposed additional probationéry con&itioris at a probation revécation hearing
based upon Archie’s failure to report'vi-olation. The distinctive point is that the Archie court

| noted that the Hearing Officer’s éddz’tion of conditions was a function of the executive branch but
dici not challenge the underlying failure to report violation as an ﬁnconstitutional exercise of

.judicial power. Inthe Appel_lant’é caSe, his Hearing Officer never added any additional
conditidﬁs, but recommended a revdcation of his CSP. Thus, the Appellant’s apparent analogy
that the departmerit’s standard condition '.of requiring offenders to réport to their supervjsing
agent is an executiv‘e or judicial function does nof apply.

Despite the Appellant’s ‘argument about being entitled to ‘due pfocess notice’ as an
outgrowth of protections provided under the Fifth and Fourteenth Ameridments as noted in St_até '

v. Brannon, 407 S.C. 293, 755 S.E.2d 117 (Ct. App. 2014) and Turner v. State, 384 S.C. 451,

682 S.E.2d 792 ‘(2009),‘ it is important to note that these cases slplély discuss a probati:oner’sr right |
to counsel uﬁder the F ifth and Fourteenth Amehdments; 'Fér further clarity, the court in Turner
stated, “In our view, a probationer should »ot be:afforded add,itional- prétections ina p;obation
revocation hearing, a proceeding that is not a stage of criminal pros‘ecu‘;ion and _that occﬁrs aftér
sentencing, which are not constitutionally mandated in a guilty plea heéring.” Id. at 457. Thus,
the Appellant in the case at haﬁd should not beAallowe‘d to misuse the due process clauses of the
Constitution to vacate a probaﬁonary sentence that.was administered based upoﬁ the evidence

!

and the law.

Add_itionally,-the' court in State v. Hamilton, 333 S.C. 642, 511 S.E.2d 94 (1999) made it

clear that a circuit court was not required to find that the defendant’s violation of probation was



willful. Under the guise of the érgument of not receiving ‘n(.?t‘icé,vfhe- Apjﬁeliént appeafs to be
making this same a"rgument-in the sense that he wants this Céurt 'to' beiiéve that the reason he

~didn’t report was not his fault. Even assuming drguendo that this were true, the Hamilton
dcéision has clarified that will.fulness‘ déeé not have to bé proven for a revocation to occur. Id.
In this case, there was a wealth- of -evidence that proved that.the Appellant violated the; conditions
of his probation repeaf_edly beyond j:ust failing to report as stated herein. |

CONCLUSION

The trial court was well within its authority to revoke the appéllant’s probaﬁbn in full ata
r_evocation hearing based upon its statutory alithbrity. Furthenﬂore, the Appellant failed to meet
his burden to show evidénce to overturn the trial court’s decision. The revocation judge was not
required to find that the Appellant’s multiple‘prdbation \}iolations were willful. ~The Appellant
was in fact given fair notice of the rafniﬁcations of his sentencé from the time it was issued up
until he was revoked in full and his revocation should be ui)held as such pu;suant to the relevant
and applicable case laws és discussed herein. Therefore, this Court should affirm the trial court’s

Order of Revocation accordingly.

.Respectfully submitted,
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