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STATEMENT OF ISSUE ON APPEAL

DID THE TRIAL COURT ERR IN GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT? -+




A 1-',?‘c‘losing, theljgfendants reneged on‘the-agr;e"ement. See Recor'd ""

STATEMENT OF THE CASE
On July 14, 2015, Plaintiff Athan Fokas (“Fokas”) commenced this action against two

of his cousins, Defendants Philip Ferderigos and Spiros Ferderigos. The Complaint alleged a

. lone cause of actlon for defamation based on certain statements made by the Defendants : »

. abut Fokas. The JComplamt alleges that there was an agreement between the parties to"

expand a burldln lthey owned jointly so0 as to add three (3) ﬂoors:

’ "f:f_to finance the: pan51on the parties agreed to take out a loan bu shortly before the loan -

peal (”R ") at pp. 26-31. f"

i he bu1ld1ng In order e

The Complamt further alleges that the d1sagreement over whether to proceed w1th»-

the expansnon resulted in the possibil_ity_ of ‘Fokas commencing a lawsuit against*the
" Defendants. Defendants thereafter threatened to accuse Fokas of various-criminal acts ifhe

~ pursued. the lawsuit against them, including insurance fraudand arson. None of the

"accusations were true and Fokas thereafter instituted this ction against the Defendants

because of those accusations. Id.

| Defendant Spiros Ferderigoé"llled an Answer on Oct 2015 containing a general

denial, varlous affirmative defenses and a counterclaim against Fokas alleging that the action

was frivl’l_on:s'.' SeeR. pp. 32-42. That same day, Defendant Phlll'p‘fFerderigos filed an identical

answer contalnlng the exact same counterclaim. See R. pp4353

On | December 18, 2015, Fokas moved to amend hi'c;-complaint to allege that the
defamatory comments were directed at members of Fokas and the Defendants’ family for the
purpose of intimidating Fokas into not pursuing litigation to enforce the deal to expand the
building against his cousins. R. pp. 196-203. That motion was met with much opposition but

was eventually granted.




Following a period of discovery, both sides moved for summary judgment and, of
import to this appeal, the Trial Court granted Defendants’ fnotions.l See R. pp. 204-209; 543-

550; 210-265; 551-557; 1-13.

1 The Trial Court also granted Fokas’ motion for summary judgment as to the
counterclaims, which is also on appeal.



STATEMENT OF FACTS

Fokas and the Defendants are all first cousins. The parties, along with the Defendants’
other brother Jacob Ferderigos, own 229 King Street as tenants in common, with Fokas

holding one half mterest and the Defendants holdmg one sixth 1nterest each. The partles

fathers took tltle to 229 ng in the 19705 and operated a restaurantion the first floor of i

that is still there today, the 01d Towne Restaurant ("Restauranti).v The Restaurant i

operated by a corporatlon S&S Old Town Inc., in which Defendants Phlhp and Splro'

| 5 Ferderlgos have'n

In 2009, a-flr,,e;otc‘@irr_ed-On the seconid‘-ﬂoo,’r of 229 King Street, resultlng in extensive

" damage that was compénsated for by insurance proceeds.? Prior to the fire; the second floor

of 229 King Streethadbeen used fo'r"k;"overﬂow‘ dining space” 1nconjunct10n with the

Restaurant. However, rather than repair the second floor and restorefit'_f‘Or“_;it_s' prior use, the

parties decided to conv the second floor into two (2) rental suites. As such, the insurance
proceeds were usedto up it“and convert -the second ﬂ00r into the re’ntal su-i"'tes'_;,'__
1 LC (the “LLC") was the entlty created to operatet '?‘re‘ntal suites.

The LLC was owned by the partles in the same proportion to their ownershlp fthe bulldmg3

and was very successfu # ,»Due to that success, in 2012 the parties began._d’i_'scussing the
possibility of creatin‘g fir_r‘ioref’profitable rental units within the building;_'.’kf;bu't of those
discussions, an agreemen_t was formed, the basis of which follows:

e The parties agfeed to expansion of the existing building at 229 King Street bythe

addition of two (2) more floors of rental suites to add to the existing rental suites

2 That fire is the subject of one of the defamatory comments made by Defendants about Fokas.

3 Fokas % and the Defendants % each.



business which they owned jointly, Old Towne Suites, LLC. That plan changed an‘d
the parties subsequently agreed to add three (3) floors so that six {6) more rental
suites would be construct_ed;

. -The parties would share the costs of de51gn engineering and permittlng in
proportion to their ownership 1nterests 1n the building and the LLC (the "
percentages being the same) | :

e The parties would mortgage the property at 229 ng Street Wthh they owned'

v )omtly as tenants 1n common to secure the bank loan;

. The .l'qan amou'nt.as’ per .th"e <c0mmitment from South Coast Bank was to be
| V-'j$:1:l"éoo,'300b: | | -
. .i .'_'rhe: LLC would b.e aborrower on the loan.as:'providle’ld in the banI;,_chmrnit:rnent.
: i:etter and the profitstreamof the LLC’s existing rental suites business_: WOUldf._fF!nd
‘ payments on the loan ' :
oOnly Jacob FerderlgosandAthan Fokas wdu_ld persenally guarantee-thie loanfrom =

2 SOuth Coast; andi I

e Construction would commence under a contract with Kevin Carroll, the same

contractor who constriicted the original rental suites, once the loan was closed.:-

By July 2012 and continni.ng"through the summer of 2012, the parties were recelvmg
estimates on the costs for design. At this point in time, the agreement between the narties
was essentially that of “due diligence,” investigating the possibility of adding the suites and
looking for acceptable funding through a loan. Later, the agreement evolved into a deal to
secure a loan in which all the parties would borrow the funds and then proceed with the

process of design, engineering and permitting of the new structure.



. project. Consequently, they agreed to revise the plans and th"e‘ldan to do so. In September-

After canvassing a number of banks, Fokas received a commitment from South Coast
Bank to fund the project. Subsequent to the issuing of the commitment letter, the parties
began spending substantial sums to pay for detailed engineering, design and permitting
work. During the Bvoard of Archit_e(_:tural Review (“BAR”") re\{iew and approval_a:pr(v)cess, the

ﬁarties learned that»v it wd'did‘be poSSibie to get approval-to add an additidha;li'stOry to the

“0f2014; the bank ih’c’reaS"ed_the loan .evtrl:ount to'cover the new éstimate for the construction =~

and in O;"et"(‘:)'her.of 2014 Fokas executed é co.ntird‘ct fdr' the .tori’sv"‘:t’li'ﬁ"ction o»fth'eb:dilding_ .

Arouhd that pom't for the f'rst tmie diseentlon m.the ranhs surfeced SplI‘O
' ‘Ferderlgos mforme‘d the group that he had to delay his exeeutlen of any bank documen.tse

'v'.'-‘because 'h'e ‘was un)d'e'rv coneiderati_on 'for a 'Eamily'Court jddgeship., Philip entered‘-th_g e TN

""" conversation at this point, informing hokas that he would kill'the deal if Fokas did not shut L

up. Thereafter, the i'elationship between ‘Fodkes and the Defendants sdui’ed further, w1t
o Philip Ferderigos teliihg Fokas, amoh"_"é_ dthe‘rjthing's: | |
e That he wa‘sﬁlosing interest mdomg business with ?Fhkas si'rhply because Foké
wanted to move forward w1th the.prOJect ‘ ”
e Thatthe Defendants had never'actually agreed to anything (despite the fact that ]acob_f}*'_,
Ferderigos had signed the commitment letter from South Coast and that all of the‘ L
parties had shared in approxim‘a‘t'e'ly $90,000 of expenses to design and permit th_e B |
' building expansion; o
e That he was unilaterally injecting new and self-serving terms into the parties‘d

agteement that had never previously been mentioned,



Following voluminous electronic exchanges between the parties, most of which
involved the Defendants backing out of various aspects of the previously agreed upon
project, the deal died. Fokas subsequently filed a breach of contract action againet the
Defe:n_gi‘ar:l;s, amd Jacob FerderigoS“iinsisting that the_yl;live up to their promjsesﬂ"‘i_\al_r’l_ld

expecftieti;ons. As'the bad blood continued to boil, Defend‘zi"fri';t’_s made the following defémetofy

comments regarding Fokas:

::' . That Fokas hired someone to startvt"he' fire at- ‘_K-irig'Street, for the purposeof

- collecting insurance proceeds;

e That Fokas pursueda nfal‘s.e workerscompensatlon claim when he had,mfact
beeh’ in'j’lir‘.ed:'i’\n‘; ways not relat'ed“;toifhe oﬁSioess, >fo‘r the puroo_se ofcollectmg
_insurance proCe:‘ede:; and | | B

. :That Fokas falsely filed an msuranceclalmclalmmg oamages to the roof of the
building at 229 _K_ing Street were fromahurrlcane in 1998 or 1999_"\/'vhen‘ they

were not.




ARGUMENT

THE TRIAL COURT ERRED IN GRANTING DEFENDANTS’
RESPECTIVE MOTIONS FOR SUMMARY JUDGMENT

L STANDARD OF REVIEW

WhenreV1ewmgthe grant of a summary judgment motion, an appellate court must . L

apply th,e’s"a_'_me standrd that governs thetrlal court under Rule56(c)

the movm p’a yis entltled to ]udgment as a___ n Eatter oflaw See Flemma_‘v' Rose 350S. C 488; :-' .

567 S E 2d 85»_ (2002) Rule 56(C) SCRCP “When determmlng ‘

SCRCP which provides . :‘

$to any material factand.

.a‘ny -'trlable issues of fact‘_»f'v S

exist, the ev1dence and all reasonable mferences must be v1ewed 1n the llght most favorable’f;v',.i‘;\,v- Ce

to the non moving party i Flemmg, 350 S C.at 493-94, 567 ‘-S'E:2__d at 860; see Belton V. ;

Cmcmnatz lns Co 360 S.C. 575, 602 S.E.2d 389 (2004); 05borne v.:Adams 346 S.C. 4, 550

S.E. 2d 3 9;(2001) Koester V. Carolma Rental Ctr. Inc., 313

L,-490 443 S.E.2d 392 (1994)

~and Mannma V. Oumn 294 S.C. 383 365 S.E.2d 24 (1988)

e‘standard for summary ]udgment under South. C iha la'w'-is high. “Because itis

a drastlc remedy, summary ]udgment should be cautlously nvoked SO no person will be

1mprop

! ly:‘deprlved of a trial ofthe disputed factual i 1ssues »;,,McCaII v. State Farm Mut. Auto.

Ins. Co,, CO 359 s. C.372,376-77,597 S.E.2d 181, 184 (Ct. App. 2004) (quoting Murray v. Holnam,

Inc., 344 SC 129, 542 S.E.2d 743 (Ct. App. 2001)). If there _1s_a “scintilla of evidence” in the
record which gives rise to a genuine issue of material fact, ‘sumzmaryjudgment should not be

grant‘ed. Howle v. Woods, 231 S.C. 75, 97 S.E.2d 205 (1957); Hancock v. Mid-South

Management Co., Inc., 381 S.C. 326, 330, 673 S.E.2d 801, 803 (2009) (“the non-moving party

is only required to submit a mere scintilla of evidence in order to withstand a motion for



summary judgment.”). The “scintilla of evidence rule” means that there must be some
evidence arising out of testimony which elucidates the issues of fact and which enables the

jury to form an intelligent conclusion, but does not authorize admission of speculative,

theoretlcal and hypothetlcal v1ews See Inre Crawford 205 S.C.72,30S.E.2d. 841 (S C. 1944)

- A trlal court may grant a motlon for summary ]udgment only when the pleadmgs

” f:{:‘j"- dep,osnltlons answers to 1nterrogator1es and admlssmns on file, together w1th the aff1dav1ts

ge ume issue as to any materla] fact and that the movmg party

fr of law.” Rule 56(c) SCRCP See also Tunnerv Dorchester

L oungz, 326 S.C.318; 487 E 2d 187 (1997) (“Even when there isno dlspute asto. ev1dent1ary

: . facts but only asto the conclusmns or mferences to be drawn from them summary]udgment

should be denied. ") Furthe'zﬂ "

s]ummary judgment sh‘0uld not be granted eVen Whén there

(t

1s)

isno dlspute as to ev1dent1ary'facts if there is dlspute as to the conclusion to be drawn from

thos’e ,faCts.” Gianilliat v'.'vquniIliat, Savitz & Bettis, L.L.P.. 385_ 'S.C..452, 456, 684 S.E.Zd 756,

758.(2009).

/A Sll'l_]‘MMARY]UDJGIMENT STANDARD RﬁA TING TO DE_FAMA_ le}v

"'In‘order t(.),‘ptrovve defamation, the complaining party must ‘s"h,ovvv:’ (1) a false and
defamatory .s_tatem,ent: was made; (2) the unprivileged statement wa_'s{,bublished to a third
party; (3) the publisher was at fault; and (4) either the statement was actibnable irrespective

of harm or the publication of the statement caused special harm.” Fleming v. Rose, 350 S.C.

488, 494, 567 S.E.2d 857, 860 (2002). “[L]ibel is a written defamation.” Holtzscheiter v.

Thomson Newspapers, Inc., 332 S.C. 502, 509, 506 S.E.2d 497, 501 (1998). Whether the




alleged defamatory statement is actionable per se “is always a question of law for the court.”
Id. at 501.
' “If a defamation is actionable per se, then under common law principles the law

presumes the defendant acted w1th cornmon law mall_i.c-_e._:__an'd-that the plaintiff suffered

generalt'-:"damages."‘ Id. In the alt":eJrnatii'/:e if a "defamation' :i‘s- nozt_factionable per sé" then £

common law the plalntlff must .-plead and prove common law actual malice and sp

damag’es.”-‘.ld at 501 02.

L1be1 _'1. :

actlonable per‘”se 1f it ;nvolves wrltten'o‘r prlnted words wh1ch
degradea pers n that is, to reduce his character or reputatlon in the estlmatlon thlS trlends |
or acquaintances -‘o'r the public, or to disgrace him or to render him odi‘ous contempti\ble or
ridiculous ld. at 502 (internal quotatlon marks omltted) “In other words 1fthe trlal ]udge* o
can legally presu‘me because of the nature of the statement, that the plalntlff’ S reputatlon

was hurtasa consequence of its publlcatxon then the llbel is actlonable per se. ! Id

11 THE TRIAL C'OURT ERRED IN GRANTING SUMMARY ]UDGMENT AS TO FOKAS'
DEFAMATION CLAIMS

In grantlng su;rnmary judgment on behalf of the Defendants wtth 're'spect‘t'o Fokas’
defamation clairns‘,.'.:the Trial Court concluded that “[t]he record is clear that, in thellght most
favorable to [Fokas], th.ere is no genuine issue of material fact and there is not a':s'Cin_tilla of
evidence to support ['Fokas'] allegation that Defendants published any unprivileged
l defamatory statement(s) to any third party about him.” R. p. 2. The Trial Court then set out
four (4) reasons why Fokas’ claims should be dismissed. First, there was no publication of a
defamatory statement to a third party, only to Fokas’ attorney/agent. Second, if there was

a defamatory statement made to Fokas’ attorney, it was privileged. Third, any such

10



statements to Fokas’ attorney were not published as they were invited or provoked by Fokas’
attorney. Fourth, that there was no evidence of publication of defamatory material to any

other third parties. Id.

A . THE TRIAL COURT ERRED IN DETERMINING THA TAN Y'STATEMENTS WERE MADE _: '
- TO FOKAS VIA HIS ATTORNEY/AGENTAND THEREFORE NOT DEFAMATORY‘, iy

Inits Order the Tr1al Court st ed that because the obv1ously defamatory statemen

were made s_o' ‘ly to Stan Barn'ett, Fok ttorney/agent, thos’_ers___tatements were esseritia
: -‘t'_'Q th:i:r,d persons, th

'Court reasoned, there was no publication as the statements in question were only made to -

o Fokas via his‘ attorn'ey/age_nt_ Barnett. " In support of that conélbs_f'o_n,‘ the Trial _C_o_urt "c_i-t'ed""" :

" Rodgersv. Wi;e__:andgd’ot’ed parenthetically as follows:

We are satlsﬁed that the sounder and better supported [rule is that] communications f
‘made.to a hbeled_'partys attorneys, corresponding for him regarding the specific - - - -
matter in connection with which the libelous matter is used, are not thereby given
publication; . ) :

Rodaers v. Wise, 193 SiC "5 5 7 S E.2d 518 518 (1940)

’

Fokas contend that the Trial Court ignored the plain language of the R dger court

and the import of it”s’ ;de'cis7ion; The Rodgers decision clearly states that th’e, attorneys must
be talking about the abeerflc matter at issue. That was most certamly not the situation that
occurred in this matter In this matter, Barnett met with the Defendants not the1r attorneys,
and they were discuséfng the Defendants and Jacob Ferderigos breaching their agreement

with Fokas to expand the building. Nowhere in that discussion were the issues of alleged

4 In its Order granting the Defendants’ motion for summary judgment in this matter, the Trial
Court did not make any determination as to whether the statements made by the Defendants were
defamatory or not. As such, Fokas takes the position that the failure of the Trial Court to address that
issue would make any argument as to the truth or falsity of those statements abandoned on appeal.

11



insurance fraud or arson remotely relevant to the simple issue of whether the Defendants
breached that agreement. The comments were nothing more than slanderous comments
made by parties seeking to degrade the other party and dissuade them from litigating the

- core issue; these were"‘.‘:r‘ed herrings" offered with nothing less than sheer rnalice. Clearly, -

, the Trial Court’s err. 1n 1nterpret1ng the R dger decision® as supportmg ltS mlsgulded

conclusion that,th_e Defendants defa_matory -sta _r_nents to Barnett shot ‘d'be viewed a‘s ’

 statements by a party’s.attorney to an_j_ag'ent ofithe other party. -

' B  THE TRIAL COURT ERRED IN DE TERMINING THAT ANY STA TEMEN TS MADE TOV '
‘ F OKAS ’ATTORNE Y WERE ABSOL U TELYPRI VILEGED ‘

The Trlal Court next bolstered its dec1snon to grant Defendants motron for:surnmary
]udgment by espousing’ the fmdmg/conclusmn that any statements made by the Defendants
.to Barnett were in the context ofsettlement dlscusslons and, therefore, absolutely pr1v1leged
R. pp. 1-13. Order (February 20 2018) For the followmg reasons, that determmatlon could

not,poss‘lbly be any more erroneous.‘

When Defendants refused-to close on the f1nanc1ng package in earlyh20,_ v
retained Barnett. Barnett, through correspondence mformed the Defendants that:
in breach of a contract to add ,_ﬂoo‘rs to the building and expand the rental suites-husr_nes;s';"ln
'r'esponse to that letter, Defendants denied there was an enforceable contraet._l_)::efe_g_v dant

Spiros Ferderigos responded to ,Darnett by email and added that if Fokas pursued a breach

5 The Trial Court also cited Koutsogiannis v. BB&T, 365 S.C. 145, 616 S.E.2d 425 (2005), for the
proposition that attorneys engaged in settlement negotiations on behalf of a party serve as “agents
for their clients.” Order (February 20, 2018). While that is a correct statement of the law in South
Carolina, itis meaningless in the context of the case at hand as the statements made by the Defendants
had nothing to do with (1) whether there was an agreement between the parties to build the
expansion and/or (2) any attempt to settle that claim.

12




17, 2015 The followmg ‘day, Barnett memorlah
‘ ""-‘dlscussmn with the Defendants in handwrltten _otes'attached to his 2015 Affldav1t See R

"’pp 66 77 Barnett- recorded that both D'

of contract claim, he would assert his own claims against Plaintiff. See R. pp. 66-77. The
Defendants agreed to meet with Barnett for the sole purpose of discussing the contract
issues. See R. pp. 558-562. As his Affidavit explains, Barnett met with the Defendants at 5:00

.pm at the law flrm of Barnwell Whaley Patterson and Helms, LLC, in Charleston on February

‘"'d the extraordinary 'substance of his

_dants accused Plamtlffi -_.three spec1f1cv o

mstances of crlmlnal conduct all 1nvolvmg in nce clalms 1) that he hrred someone to. seti--'rj..

fire to the second ﬂoor ofthe bulldmg at 229 ng Street some years earller 2) that he flledf

a workers compensatlon claim for an’ mJury wh1ch was not suffered at work at the restaurant, ST

. located at 229 ng Street but in a sknng acc1dent and 3) that he filed . a roof damage clalm ,
as the result of a hurricane in 1999 when 1n fact the roof was not damaged in the hurrlcan

Accordmg to Mr Barnett, both Defendants made 1t clear that if Plamtlff continued to alleg

’-

that they were m breach of contract they would accuse him of these three criminal act
“Both FerderigosbrOthers made dir'_e"_c th' : _ats to accuse Fokas o_f c_r_i_'mi_nal acts unless'ﬁh’

abandoned his claim there was a co_"rf"_vjac_t:jt_":o':e_nlarge the building, a contract which the

breached.” R. p.560.

Though Defendant Spiros Ferderlgos .'has denied making these statements in G o
deposition testimony, Barnett maintai:.ns;‘ that he made “clear” and "unequivocal"'threats't’d{
accuse Plaintiff of these serious crimes. Further, Barnett stated that "Spiros further said he
might have an obligation as a state prosecutor to take action to see that Fokas was charged |
with crimes and tied his decision directly to Fokas’ actions with respect to going forward

with his claim of breach of contract.” R pp. 558-562.
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Defendant Philip Ferderigos does not deny that this meeting took place or that these
statements were made. At his deposition, Philip Ferderigos produced an artfully prepared
written statement setting forth his version of the February 17, 2015 meeting and admits

mal_gih ; t'h"e__ defamatory statevrilgnft’s,’r.'l?hilip Ferderigos ca_rgfpilly recharacterized the ﬁ)eeting.

in anat mpt to bring the sté!t;ér.nerft's‘»'made by the Defend nts under the litigation pr,i‘vil‘»égve

o -4'41_sulif)]g_ﬂc't"of'.the disagr’eem'ent’}v‘v:}ﬁic,h caused the settlement meeting to take place in the first

 place. At the meeting with these Defendants in February 2015; the fociis of their commerits

T to fné'was_to make t}jl_r}‘e.ai'ts agéihs't' [Fokas] in the’ rmofa demand that unless he dropped

o -,.v_}a_hy'cl_aim'of the existence of a contract and their'fb'_req_c*h'o{f thlS contract, they would make

f'.éil’évg‘ations that he committed insurance fraud:'}asi \}‘\'/_é‘llfa_s-a_r'son."6 R p. 559. Had the

o f-a‘D_e‘fe"ndants allowed the meeting to go forward i}a_ls_‘_ :és'igried as a “settlement discussion,” -

’ E;:1‘r'_'1:3'/ifhing they discussed ”fduring the course of tha_t_v,rpee'_tifr‘lg would have been inadmissible.

' '_}?Iv_dw‘e_ver, the Defendants turned the meeting intg an ambush and proceeded to assail Fokas’

3 "Q}lé}l‘-&lC'ﬁGl‘ rather than pursue resolution of the‘i'-ss_ugsxa‘_t hand.

Rule 408, SCRE, provides as follows:

Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or
offering or promising to accept, a valuable consideration in compromising or
attempting to compromise a claim which was disputed as to either validity or amount,
is not admissible to prove liability for or invalidity of the claim or its amount. Evidence
of conduct or statements made in compromise negotiations is likewise not

6 It is simply incredible to believe that any court in the State of South Carolina could view those
statements as remotely relevant to “settlement” of the contract issue or offered in a good faith
attempt to resolve that issue.
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admissible. This rule does not require the exclusion of any evidence otherwise
discoverable merely because it is presented in the course of compromise
negotiations. This rule also does not require exclusion when offered for another
purpose, such as proving bias or prejudice of a witness, negativing a contention of
undue delay, or proving an effort to obstruct a criminal investigation or prosecution.

- Cd (emphasxs added)':'see Meehan v. Commerczal Casualtv Ins. Co 166 S C. 496,165 S.E. 194.'3."1‘

(1932) (fmdmg that;evidence of an offer to compromlse may be adm1531b1e for some other ‘

e statements:are not inadmissible per Riilé 408.-“Where the person exceeds his privilege and -
- the communication comp’]ained of gdés 'be‘yo'nd what the occasion demands that he should

publlsh and 1s unnecessarlly defamatory of plamtlff he will not be protected Woodwdrd V.

f"'ASouth Carolma Farm Bureau Ins. Co., 277 S.C. 29 32 282 S.E.2d 599 601 (1981).

In Wo_qdward an injured party presented azclalm to Farm _Bureau for compensation

'_:_»for the damages ’aliegéd‘ly suffered due to the negligence pf{f*‘:a.rm Bureau’s insure‘dé_,_l;l, an -
attempt .fgi"_)jf'ifl'es,'o‘lve the claim pr'e-;ui‘t, the injlired party’s -.’ét;torney wrote Farm Bu;r;é-au's

* claims fé;feSéntative advising of the nature and ex'tent_,' ﬁ)-‘fv.iltreatments rendered by Dr.
' :Woo‘:dwaf»‘d'-and seeking an amicable settlement ‘of the cla.ii‘,xlﬁ‘i The claims representative
Ar‘es‘ponded to the attorney, both orally over the telephone to‘:a legal assistant and in writing
diréctly to the attorney. The claims representative’s letter contains his assessment of the

claim as well as the following statement which was also in substance orally made:

I have reviewed Dr. Woodward's medical report as well as the numerous
traction treatments which he has administered to your client and quite
frankly, these do not impress me very much to say the least. In all fairness to
Dr. Woodward, I think it is the consensus of opinion that he quite often
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overtreats his patients and therefore I do not feel that this is any real
indication of the severity of Mr. Surrell's injury.

,Id at 31, 282 S.E.2d at 600. Woodward eventually brought an action for defamation and

,..Farm Bureau attempted to h1de behind the lltlgatlon pr1v11ege to shleld 1tself from liability

_ifor 1ts claims representatlve S defamatory statements In addressmg the 51tuat1 he South

C_ar_ohna Supreme Cou_rt_-fsta'ted:,as follows:

7 These words no. proven by the first party, ‘were’ spoken orall 108
- -[dehvered in writing to a third party; we agree ‘with the trial )udge“that they are
© libelous and slanderous per se since the professmnal 1ntegr1ty of the plalntlff’
- _has been directly and unfalrlylmpugned Capps v. Watts, 271 S.C. 276 246 S.E.
(Zd) 606 (1978); Holmes v. Curtis Publishing Company, 303 F. “Supp.-522
'-(1969) The real issues here are whether ‘a priviléege attaches in these ~
; 'c1rcumstances and if so, whether these commumcatlons were pr1v1leged

- 'We believe that pre- trlal settlement negotlatlons of legal claims give rise to
~‘occasions of qualified or conditional privilege when each side dlscloses its
" reasons for the relative positions taken. As with ‘all matters. of: quallfled
pr1v1lege these communications must be reasonably related to the issue at
'hand which is of common interest to the parties. The pubhsher must take care
“not to wander beyond the scope of the occasion nor communicate in'a manner
wh1ch is likely to be intercepted by third parties.-In other words, the
statements though not straitjacketed must be reasonably tailored so as to
relate only to the legitimate issues before the parties. Prentzss v. Nationwide
Mutual Insurance Company, 256 S.C. 141, 181 S.E. (2d) 325 (1971) In Fulton
V. Atlantlc Coast Line Railroad Company, 220 S.C. 287, 297 67 SE. (2d) 425,

: '429 (1951) this Court stated:

“The privilege does not protect any unnecessary defamation. In order for a
communication to be privileged, the person making it must be careful to go no
further than his interests or his duties require. :

“Where the person exceeds his privilege and the communication complained
of goes beyond what the occasion demands that he should publish, and is
unnecessarily defamatory of plaintiff, he will not be protected. And the fact
that a duty, a common interest, or a confidential relation existed to a limited
degree, is not a defense, even though he acted in good faith.”
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Id. at 31-32,282 S.E.2d at 600-601. See Murrayv. Holnam, 344 S.C. 129,138, 542 S.E.2d 743,

747 (2001) (“In general, the question whether an occasion gives rise to a qualified or
conditional privilege is one for the court. However, the question whether the privilege has
: »heen abused is one for the jury. Factual ianiries such as whether the d'e'fendants acted in

’ _;"_-good faith in makmg the statement whether the scope ofthe statement was properly limited

‘.’m 1ts scope and whether the statement was sent. only to the proper partle S, are general]y left

V_{m the hands of the )ur, ; __determme whether th z_pr1V1lege was abused N

'__.,.""::"‘D__efend'a._r_it_s m0t10n f"' nm'mary judgment,f;__thgg»’l‘.rial;C(’)urt obvioﬁus;l_y: accepted the

'**]jefendants‘ thinly veiled "'atfe'mpts to rechara'eterii"é"their statements so as to avail
"themselves and their defamatory statements of a pr1v11ege In doing so,'"the}"I‘rii_al Court

1gnored South Carolma dec151ons d1rectly on pomt

Further the meetlng at which the Defendants patently defamed Fokas took place
"'months before htlgatlon was flled As such, it was not’ part of a ]ud1c1al proceedmg and

therefore cannot give rise to an absolute 11t1gat10n pr1v1lege Crowell v. Herring, 301 S.C. 424,

'392 S E 2d 464 (S C. Ct. App. 1990) is Very instructive on that pomt In Crowell a Veterans

of Forelgn Affalrs court martial was determined to be a 1ud1c1al proceeding and statements

made;d_u_rmgthe course of the proceeding were absolutely privileged.

‘The trial court held the VFW court-martial was a judicial proceeding. Crowell

' does not appeal this finding, nor does he argue the defendants’ statements
‘were irrelevant to the issues he was eventually brought to trialon. . . . [T]he
investigation of Crowell’s alleged misdeeds can be likened to a prosecutor
gathering evidence, interviewing witnesses and preparing a case. Accordingly,
we hold the statements made by Allen and Wilder during the course of their
investigation of Crowell as trustees and as members of the investigatory
committee, were absolutely privileged, inasmuch as the statements bore
relation to the contemplated proceeding.

17
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Id. at 430-431, 392 S.E.2d at 467 (emphasis added). See Sriberg v. Raymond, 370 Mass. 105,

345N.E.2d 882 (1976) (holding that an attorney writing to a defendant threatening litigation
could not be sued for defamation given that the statements made were to the very defendant
and addressed the very claims which were raised in the eventual litigation); see also Mathis

Kennedz, 243 Minn. 219 67 N. W 2d 413 (1954) (concluding that statements made in a
court of record having ]ur'lSdlCthl’l ofa guardianship proceedmg were absolutely pr1v1leged

SO long as 1t has reference to or relation to or connection w1th the case before the court)

ln Po'nd Place Partners Inc v Poole 351S.C. 1 567 S E 2d 881 (S.C. Ct App 2002) the

South Carolina Court oprpeals con51dered whether the filing of a lis pendens was protected
'under the'absolute litigation pr1V11ege' in a slander of t1tle> act10n. The Court concluded that
the same priv1leges applied as to those of a defamation claim “It is well established that
| statements‘ i/vritten or oral made by ]udges attorneys, Witnesses parties or ]urors in the
course of judicial proceedings which have some relation thereto are absolutely privileged

from slander or defamation actlons even if the statements are made w1th mallce " Id at 24,

567 S.E. 2d:a ’893.'(01tmg Lone V. Brown 199 N.J. Super. 420, 489 A. 2d 1192, 1195 (App Div.
1985)) (emphasrs added). The Court found that the filing of a lis pendens is merely another
form of pleading and concluded that its filing was protected under the pr1v11ege

| There 1‘s-,ri__o South Carolina decision that extends the privilege a_f_forded to judicial
proceedings to_ meetings that occur months before any litigation is .filed. Therefore, the
meeting cannot be characterized as being part of a judicial proceeding, nor did the
statements made by the Defendants bear any relation to the subject matter of the meeting,
which was whether a contract existed between Defendants and Fokas. Because the threats

bore no relation to the scope of the meeting (which was whether there was a contract), the

18



statements are not privileged and the Trial Court improperly granted summary judgment to

the Defendants on that basis.

C. THE TRIAL COURT ERRED IN DETERMINING THAT ANY STATEMENTS MADE TO
FOKAS’ ATTORNEY WERE NOT PUBLISHED, BUT RATHER “INVITED” BY FOKAS’
ATTORNE Y

The Trlal ,Court_’s next just_ificati;on‘-"for its decision to igrant Defendants’ motion for

summary .judgment is by far its weake:'s_,_t-_froni'a factual standpoint:

Thll‘d and in the alternatlve any allegedly defamatory statements about; o
Plalntlff allegedly published to Mr. Barnett do not constitute publication as
they were invited by Plaintiff’s agent Mr. Barnett. It has long been settled in
South Carolina that “a person :cannot invite or provoke another to make a
slanderous charge against him, and then sue such- person for damages on
accountof such charge ” Bolma A Clmton Cotton MI”S 163S.C. 13,163 S.E. 195,

199 (1931) S

As set forth herein and in the~record,‘P1aintiff, through his agent, cannot invite
Defendants to meet and discuss how to resolve the issues between them and
then allege Defendants defamed him by discussing those issues. I further find
that any statements made during the private settlement negotiations held at '
Plaintiff's request do not support a claim of defamation in this matter.

R 'p. 12.

As stated mult'-iplletirnes' in the Brief, ‘and established by the uncontradfcted evidence
in the Record, the sole purpose for the meeting held on February 17, 2015, ‘\v/-vas to dISCllSS
resolution of the contract 1ssue. there was no 1nv1tat10n extended to the Defendants to
slander Fokas as they did and none of the slanderous comments bore" any rational
relationship to the contract issue. Strangely, The Trial Court appears to suggest, without
explanation, that Barnett's good faith efforts to find a solution to the contract dispute enticed
the defendants to make unrelated defamatory comments. The Trial Court failed to point out

even a scrap of evidence in the record that supports the determination that Barnett invited
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Defendants slander and Fokas defies the Defendants to do so at-this point. As such, for the
Trial Court to somehow conclude that Barnett invited the Defendants’ slanderous statements

is ludicrous and the mere suggestion should be enough for this Court to recognize that

L ,,'_summary Judgment was 1mprov1dently granted

In further support of his position, Fokas would point out that the case c1ted by the

‘_ﬁTrlal Court, Bolma V. Clmton Cotton MIIIS 163 S C. 13,163 S.E. 195 (1931) is not appllcable :

n thls mstance olmg mvolved a mmlster who had published statements and a sermon .

egarding cOnduc_t éith_er 'C_Qnducted at or e‘nc"qurag’ed by Clinton Cotton Mil-ls.7 -;B_.,(')ling was -

" thereafter invi_te:,d to the office of the superintendent of Clinton Cotton Mills who accused
- Boling of adultery, then'a crime. When later called to respond in front of Clinton Cotton Mills’

* board of stewards, the following occurred: -

That on or about the 14th day of July, 19'30 the defendant F. W. Gurry, while acting as

agent and servant of the said Clinton Cotton Mill, received the said plaintiff and his

board of stewards in his office at the said Clinton Cotton Mill, and, upon being

interviewed by the entire committee as to whether or not he the said superintendent

had stated and published that “he (the plamtlff) had been posing as a single man and

had been having illicit relations with two women in or about Greenwood, S: C S
- answered, “Right, right.” :

Id. at 13, 163 SE2d at 197-198. Because Boling had created the mome:rilt'j‘f:o'r the
superintendent to repeat the allfegediy slanderous accusations, “inviting” him to dd_so,- Lt_tie‘
Court noted that if “the only publication that can be proved is one made by the defeud.ant.l;n
answer to an application from the plaintiff, or some agent of the plaintiff, demanding

explanation, such answer, if fair and relevant will be held privileged; for the plaintiff brought

7 The conduct in question was not revealed in the decision, but merely described as “seemingly
evil recreations.” 163 S.C. at 13, 163 S.E. at 197.
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it on himself.” Boling v. Clinton Cotton Mills, 163 S.C. at 24, 163 S.E. at 199 (citing Beeler v.

Jackson, 64 Md. 589, 2 A. 916 (1886); Melcher v. Beeler, 48 Colo. 233,110 P. 181 (1910})).

Here, there is no conduct or statements on Barnett's part that rationally can be

interpreted as “an invitation” for the Defendants to _slander Fokas. Quite the contrary, the
'only evidence in the Record indicates that Defendants slandered Fokas on their own accord

for no reason related to_t"h'e contract issue, shf_j;‘c;kir‘i‘gsBarnett.B Fokas'can only assume that "~

8

‘this Court will see the patent fallacy in-the Trial Court’s finding on this issue and reverse . <

(A:tc,ordingly.

D, . THE TRIAL ‘COURT ERRED IN DETERMINING THAT NO STA TEMENTS MADE BY.

DEFENDAN TS WERE PUBLISHED.

Lastly, and without rriuch commentary;;ﬁ;he: Trial Court determined that “no genuine

| issue of material fact e>:<is"t-s':vaf1d there is hot Ia“‘s”_;cf‘i“vnjtilla of evidence to support publication of -
: any alleged defamat_ory ' v.s_té_\ter:r'lent(:s) by A?-"]Sefer'ldants to any third party throughv
circumstantial evidence.‘ Add‘__itionally,éhére vwére mylmero‘us individﬁéls who were gware bf :
thé alleged rumored incidén:ti:s.béside-é Defendanté, and any oﬁe of those people cou]d haye'
been resp.onsible for the'rumo‘rs zillégefd in Plaintiff's defamation claims. The allegedi?"limqr_s _
could not be said to have only been poéSibly attributable td each Defendant.”
Even if the statemeﬁts »madeﬁv to Barnett are somehow viewed as pr‘i-\:/»i:léged,_
Defendants’ threats to publish the slanderous material constitutes competent evideﬁée that
the publication did actually occur. Proof of threats to commit a specific act has been

recognized routinely by South Carolina courts as competent circumstantial evidence to

8 Which begs the question, how can out-of-context slanderous comments that “shock” the
listener possibly have been considered “invited” by the Trial Court?
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o ',’sc 466,

prove that the individual who made the threat did, in fact, do what was threatened. The

question has often come up in criminal prosecutions. In State v. Roger Dewitt Prince, 316 S.C.
57,447 S.E.2d 177 (S.C. Ct. App. 1994), evidence that a defendant had threatened to kill the

‘ deceased unless he "changed what he was doing” was held to support a circumstantial case

’ that the defendant had- hlred someone to murder the deceased In State v. Ricky Prmce 335

517 S.E.2d 229 (Ct App 1999), ev1dence of a threat was held to be proper

ire mstantlal evidence - supportmg prosecutlon for damaglng a car. In that_;:_c,ase,

a_ntlal evidence, along w1_th._a threat that ;he‘ d"efendant made towards_the'ownferof

1 thecar, was held to be sufficient to support his conviction for malicious property damage

. even in the absence of direct evidence showing that the defendant had actually dar'n'aged the

: carBased on these principles of law in South Carolina, the Defendants’ threats to pn:‘bl»ish
: _‘ the‘defamatory statements, which they do not deny having made, are evidence ofpubllcatlon
| _to a thlrd party. |
.Bu’t the evidence of publication in this case is not,limite’d to circumstantial evidence.
~In either late‘April or early May of 2015:, Fokas'_ rnother (Irene Fokas) heard from her
daughter Rania that Defendants were planning to “destroy” Plaintiff by making the sa.me
allegations of crim_inal conduct about whlchthey told Barnett attorne}r. Irene Fokas testified. .
that Rania told her about the .statements._ .\.Nhile Rania denies she told her mother these
things, at the very least, the conﬂicting testimony creates a question of fact to be resolved by

ajury.?

9 Obviously, the Trial Court was confused, as its Order states that Irene Fokas merely “guessed”
at who made the statements.
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Irene Fokas testified in her November 2015 deposition, through an interpreter as she
is not proficiént in English, that in April of 2015, her daughter Rania told her that “her
cousins,” the Defendants, were planning on using the same allegations they published when
they met w1th Mr. Barnett, to “destroy” Fokas. See R. p. 224. Irene F_ok_as_ further testified as .

follows: " ;'f:

5;‘;" - Q And where did you learn'*that these.aillegaztibhé“m?igh't be made?

- Ai+ - Unfortunately, I learned these thmgs from my '_’aughter She
' was afrald for her brother : o

Id. Ir'én‘e de’as also testified that her daughter Raniavi'dé'ntifiédi‘t'hé'Deféndants as the source -

of the threats:

o And, again, the cousin’s names are? -
A:< Spiro Ferderigos, Philip Ferderigos, and lakovos Ferderigos.

Q: When your daughter said that these things might be _ these
allegations might be made agamst your son and that it would

destroy him -
A: She was very afraid, and I:w'as \}ery afraid.
Q: Yes. Did your daughter say that it was one person or multiple

people that would do these things?

A: She said her cousins will do it. Her cousins.
R. pp. 1135-1136. Further:

A: . . .And I told him that someone told me that [Fokas] should
be very careful. His cousins are doing these things, and he’s
going to be hurt; and I did not tell him who told me.
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Q: And is that person who told you Rania?

A: Yes. .

R p. 226. Additionally:

Q: So there were 'rnultipIe conversations wit

A: Yes. Because she was - she was afrald fo he_r brother and she-.
wanted [Fokas] to stop this.

Q: And these conversatlons occurred 'in"A»p’ifJi

A: I don t remember exactly Probably Marc< or Aprll

Q: - Was anyone else ptesent for these conversatlons other than :
. Rania? : e

A: No, no.

Q:  What were the exact wofds that Rania used7

A: That’s she’s afraid for her‘: brother, that has that her cousins

will destroy him. And even though he - [Fokas] may be right or
correct, they would make it'into lies. o

" R p.226-227. Later testimony:

Q: Okay Before today had you ever told anyone that Rania was the
source of the mformatlon that you had about destroying Athan

: Fokas"
A: No. Isaid I was -1 Was forced to say this to my son when he
came here.
Q: Today?
A: Not today. When I came back - when I came back from Greece,

[ was forced to do it, to tell him that it was my daughter who said
it. I had no intentions of telling him. I didn’t want my daughter
to get involved in this, but it could not be done any other way. |
had to say the truth.
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Have you had any conversations with your son [Fokas] related
to the fire at 229 King Street?

[ told him that the guys are going to accuse you for the fire.

.. Who told you that the guys were going to do that? .

, I told you earlier. I learned these things fro‘r_n my daughter.

R. pp. 11371138 More testimony:’

- And had your son [Fokas] prev10usly told you that Phlllp and
“Spiros were accusing him of settmg the fire at 229 ng Street

and filing false insurance claims?

I said that because my daughter told me. Are we going to repeat

- thesame thmg7

R p.1139. Further:

No. but I want to know. dld your son [Fokas] ever tell you that

‘. Phlllp and Spiros were accusing him ofthose things?

[Fokas] said that they are looking for things to accuse me.
And -

And I - I - and I heard them - I heard the things from my
daughter; and I told him, ”They re accusmg you of insurance.”

So no one other than Rania told you that Phlllp and Spiros were
accusing [Fokas] of these things? -

Nobody else.

Are you aware of any accusations made by Philip, Jacob, or
Spiros that [Fokas] has done anything illegal?

Not that he has done, but they would like choose it.

Okay. And who made those statements?
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"R p. 85. Lastly: -

R p. 22.8‘.“ .‘Cilea’rly,AIrene Fokas was told by Rania that the D"elfe'nda-hts were going to try to
destroy Fokas with their slanderous allegations. As set forth abdve, she testified on multiple
occasions that Rania was afraid that the cousins were going to raise these allegations.
Apparently, the Trial Court did not believe that any of those eight (8) sections of testimony
amounted to even a “scintilla” of ev’idence sufficient to deny the Defendants’ motion for

summary judgment.

Yes.

- In your son’s complaint . that he flled with the Cou
_attributed -statements to you- and sa1d that you 1dent1ﬁe‘d5* hlS
. Cousms‘ 3 saymg certain thmgs Are you aware ofthat7

My daughter said it. He has to be careful because they - a lot
they're going to say. They’'re going to accuse him.

Okay. And all of that came from your daughter?

Yes [ know my son because | was = I was afraid that they re
: gomg to do damage to him. Bad thmgs -

But, in fact you did not - you never heard the cousms say

anythmg about your son.

, Not me. -

Okay. And Rania told you these things.
Yes.

So to the extent that [Fokas’] complaint says that you heard
these things directly, that’s not true. - -

But I - I heard those things, and [ was tellAihg- him. I heard them.
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The evidence also. indicates that in either late April or early May of 2015, Irene Fokas,
confronted Fokas with her belief that the Defendants were preparing to use allegations of
criminal conduct against him to “destroy” him if he did not drop his claims that they were
: breaching the contract. See R pp.'1150-1152. The allegations were exactly the same‘ as_thos'_e_ )

: 'made 'to Barnett on February 17 20-115-' While this evidenCe 1s ’not direct .eui'dencve}-y"of,, -'
publlcatlon it readlly supports the conclusmn that the Defendants further pubhshed the '

‘allegatlons of crlmlnal conduct to thlrd partles other than Barnett A ]ury could conclude o

that the Defendant-'s logrc'ally Were the"jSOur'ce of these statjemen_tsfé;and d1d .pubhsh .th'e ; :
statements, ’such-'th'at the a]legatiOnS reached Rania Nikatos, ‘ir'"e"ﬁ‘e FokaS» and ‘Fo‘kas.;-i-
when the Trial Court considered Defendant_s' motion for sum_mary judgment, grantingj.;t-_hat:”
motion was improp‘er.

The South Carohna Supreme Court has been clear that defamatlon can be proved by :

circumstantial ev1dence See Duckworth v. First NatlonaIBank ofS C 254 S C 563 176 S.E2d

297 (1970) In the Duckworth case, a bank ofﬁcer summoned the plamtlffto the bank after

a check dep051ted at the bank bounced. While the bank officer demed: makmg any such

statements, the pla‘rntlf‘f_itestlﬁed that he accused hv1m on the phone ofv:b_j_e_ ng:}a’gswmdler and
that in an open banklobby cubicle the bank offic‘uer yelled at him agalnaccusmg him of trying
to swindle the bank The .plaintiff testified there were other person's standmg nearby who
must have heard these loudly stated accusations, but there was no ev’idence of any specific
names of such pers'ons. Other bank employees also testified that they were nearby but
denied that they heard the bank officer accuse the plaintiff of being a swindler. “In the instant

case the respondent relied on circumstantial evidence to prove the fact of publication.” Id.
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at 571,176 S.E.2d at 301. The Court held that the matter of whether there was publidcation

was properly submitted to the jury. The Court of Appeals followed the rule of that case in

Wilhoit v. WCSC, ’Inc., 293 S.C. 34, 358 S.E.Zd 397 (S.C. Ct. App. 1987), holding that the issue
of publication can be submitted to a ]ury upon circumstantial ev1dence that a th1rd -party -
could have heard the defamatory remarks and understood them to refer to the pla1nt1ff In

the present c’a"se the Amended Complalnt clearly alleges‘ that the Defendants made ‘

defamatory statements to thlrd partle and not only is this allegatlon supported by ev1dence
of direct publlcatlon to Plalntlff's attorney, this allegatlon 1s supported by c1rcumstant1.al.
evidence. | The T-rial_ Court turné-d ablmd eye to the actual evid'enc'e in the reco'rd and granted
Defe'ndants’ motion for'_su'mmary' ]udgment Fokas now ask,‘s& that this Court recogn'ize the

error by the Trial Court and reyerse_ the grant of summary judgment to Defendants-._ l

B "COI\‘ICLUSION
The Trial Court granted summary judgment to the Defendants in thls matter hased on
two mlstaken premises. Fll‘St. thatvany statements made by the Defendants to Barnett yvere
_ privileged and, as such, could nolt‘be the basis for a defamatlon claim. Second, that_ ;t-h_ere was
no evidence of publication o‘f .th;é.__;defamatory material to any third-parties. For thereasons
stated above, those determinatio_vns_ were incorrect and Fokas respectfully r.eques_ti:s_ ;that this
Court reverse the Trial Court and vallow the issue of whether the Defendants defarned Fokas

to be determined by a jury.
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