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ARGUMENT

L RESPONDENTS ATTEMPT TO SHIFT THE BLAME FOR THEIR DEFAMATORY
STATEMENTS FROM THEMSELVES TO FOKAS’ ATTORNEY.

Respondents take the position that because the defamatory statements1 were made
: solely to Stan Barnett ( Barnett' ), Fokas’ attorney/agent, those statements vyere essentially
, "mad,e to Fokas. Slnce defamatory statements have to be pubhshed to third’ persons
':Respondents posit, there was no pubhcatlon as the statements in question were only made

fo Fokas V1a his attorney/agent Barnett In support of that conclusmn Respondents c1ted |

Rodaers v. Wise, 193 S.C.5, 7 SE: 2d 517 (1940) Wthh states:

We are satlsfled that the: sounder and better supported [rule is that] communications -
"~ made to a libeled partys attorneys, correspondlng for him regardlng the specific
““~matter in connection w1th which the llbelous matter. is used, are not thereby glven
- publication; .

Id. at ‘ 7 S.E.2d at 518.

- ‘Respondents attempt to spread the'Rodg‘ers dectsion as thinly as possible such that it canbe ,
read to stand for the proposition that anythmg sa1d toa party s attorney is fair game and cannot be .
con51dered defamatory The issués with such a dlstorted interpretation of the Rodger dec1sxonare ' ‘;f:j_;
patent: the Rodgers decision clearly states'that ‘_the attorneys must be talking about the specific
matter at issue. The comments made by ‘P{es‘pondents to Barnett were slanderous statements' o
unrelated to the contract matter. The s_tatem_ents made by Respondents were offered onlyas»a
warning shot - “go away or else!” To accept a'n interpretation of the Rodgers decision that supports

such conduct would be a travesty and would reward Respondents’ for their offensive behavior.

1 In its Order granting the Defendants” motion for summary judgment in this matter, the Trial
Court did not make any determination as to whether the statements made by the Defendants were
defamatory or not. As such, Fokas takes the position that the failure of the Trial Court to address that
issue would make any argument as to the truth or falsity of those statements abandoned on appeal.
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Respondents also take the position that the settlement conference was not designed
to facilitate a resolution of the contract issues, but rather to address all issues between the
parties. The uncontradicted, refiable and competent evidence in the Record establishes
that the sole purpose for the meeting held on February 17, 2015, was to discuss resolution
of the con_tract issue; there was n_o »in.vitation extended to the Respondents to slander 'Fokas
as'th'e.y di'd and none of the sla'n‘derous comments .bor_e‘-'any rational relationship to the

contr_act i's"sde. Even if Respondentsf_ suggestion about the meeting is true, which it is not, to

suggest that such a forum would afford a party the opportumty to slander freely and w1llfully‘ G

w1thout consequences 51mply defies the bounds of common sense»and decency

Lastly, in a'stu.nnmg.dlsplay of cfrcdlarllogic, Respondents state that they‘cannot be
held lviab]_e?.for defaming Fokas becanse he r,e'p.eate.d--their allegedly slanderous statements to
others. As set forth in Fokas’ Appellants' Bﬁef, the Record _is' replete with evidence, both
direct and circumstantial, establishing that :Res;:)ondents made slanderous statements to
third persons themselves. ‘

II. THE EVIDENCE IN THE RECORD FAILS _ TO SUPPORT RESPONDENTS’ POSITION
THAT THEIR SLANDEROUS STATEMEN TS:WERE “INVITED” BY FOKAS’ A TTORNEY.

Respondents assert that because they 1ntended to discuss all issues between
themselves and Fokas at their meetlng with Barnett' anythlng said during that meetlng was
“invited” by Barnett and therefore not actlonable Despite Respondents’ protestations
otherwise, the record is devoid of any evidence that supports the determination that Barnett
invited Respondents to slander Fokas. To assume, as Respondents do, that an invitation to

resolve actionable issues regarding a business deal would “invite” the Respondents to



personally attack Fokas shows the true character? of both that assertion and the parties
offering it. To defend oneself against allegations considered spurious is one thing; to turn
that situation into an opportunity to denigrate the other party for no reason but the sheer
Joy of doing so is quite another. There is no way logically to conclude that the invitation to
discu.ss the contract iss'ues extended by Barnett opened the door for Responfd_ents to lambast
Fokas wjthout rn:ercy. ‘. |
ml. IN KEEPING WITH THE ABOVE ARGUMENTS ANY STATEMENTS MADE TO FOKAS’
_ ATTORNEY OUTSIDE THE SCOPE OF THE PURPOSE FOR THE MEE TING CANNOT BE
o CONSIDERED PRIVILEGED.

As stated in Fo}(as_ Appell_ant_s'— Brlef there'i's_no anthority-for the_ proposition that the
privilege afforded to judicial proceedings inclndes meetings, that occur rnany months before
any htlgatlon is filed. Therefore, the meeting between Barnett and the Respondents cannot
be characterlzed as being part « ofa judicial proceedrng The slanderous statements made by
the Respondents had no relation to the subject matter of‘,the meetlng, which was .whether a

‘ cont_ract e'Risted between Respondents and Fokas. "Beca’use the' threats bore no reIation to
the: scope o.f the meeting, the statements are not pr1v1leged and the trial court 1mproperly
granted summary judgment to the Respondents on that baSlS |
V. ‘RESPONDENTS " CLAIM THAT THERE WAS NO PUBLICA TION OF SLANDEROUS

" STATEMENTS ABOUT FOKAS ON THEIR PART IS SIMPLY NOT SUPPORTED BY THE

COMPETENT AND RELIABLE EVIDENCE IN THE RECORD.
Lastly, Respondents state that there is no evidence to support Fokas’ claim of
publication of defamatory statements by Defendants to third parties. Interestingly enough,

Respondents devote eleven (11) pages of their Brief to dissection of the evidence in an effort

2 Or lack thereof.



to convince this court that the Record is devoid of any evidence of publication. As stated in
Fohas' Appellant’s Brief, the Record is replete with evidence of publication, be it non-
privileged statements to Barnett, statements heard (on. multiple occasions)'by Fokas’
mother3 and/or statements heard by Fokas’ sister. Respondents attempt to dlSCI'edlt and
dlscard that ev1dence tn order tor convince this Court that their obv1ously defamatory
fstatements are not actlonahle ‘because there was no pubhcatlon thus allovxrlng them to

' .escape the consequences of the1r actlons

CONCLUSION}? v
For the reasons stated above and in Fokas Appellants Brlef Fokas respectfully
- requests that this Court reverse the tr1al court. and allow the issue of whether the

Respondents defamed Fokas to be determmed by a ]ury
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3 Respondents treatment of Irene Fokas’ testimony is, at best, misleading. Irene Fokas was
deposed through an interpreter and it is clear that she was confused at times.
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