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A. PROCEDURAL HISTORY
This matter comes before the Court by way of an Application for Post-Conviction Relief
filed June 7, 2000. The Respondent made; its Return on December 18, 2001, requesting that an’
evidentiary hearing be held on the issue of ineffective-assistance of counsel. A hearing into this.

matter was convened on November 6, -2002 and January 27, 2003 in the Spartanburg County' _

Courthouse The Applrcant was’: present at the hearmg and represented by E.P. Bill Godfrey of . .

T T g!~.¢|,'g's'g“:"g"|1-.'.

: South Carolma Attomey Gen _al_

records of the Spartanburg County Clerk of Court, the records of the South Carolina Department -

of Correction_s in the casé, and the Application for'Pos_t¥'C0nvtotion Relief. . .- [



- his representation of the Applicant, did ‘ot -perform well Within the range of competence

The Applicant is presently confined at the Perry Correctional Institution. The Applicant

was indicted at the April 1977 term of the grand jﬁry for Spartanburg County for Murder and

Possession of a Firearm or Knife During the Commission of or Attempt to Commit a Violent

gy e D AR e e . : s .4\ A e s . .- ’ . . )
Crime. He was represented by T. Louis Cox, Esquire. On December4, 1997, the Applicant was~ -+

found guilty, after a trial by a jury. He was sentenced by the Honorable Joseph Derham Cole to
life for the~Murde_r and to five (5) years concurrent for Possession of a Firearm or Knife during
the Commission of a Violent Crime. The Applicant appealed his conviction and sentence to the
South Carolina Supreme Court. The Applicaﬁt was répresented by Joseph L. Savitz, III, Esq. Of
the South Carolina Office of Abpellate Defense. The South C’aroliné Supreme Court dismissed
the appeal in an Order dated December 2, 199_9, and the South Carolina Supreme Court. denied
the Applié_an_t’§ petition for rehearing in an Order dated April 6, 2000.
4' B. ALLEGATIONS
In his Application, the Apphcant alleges that he is being held in custody unlawfully for

the following reasons: Ineffective Assistance of Trial Counsel and Failure to call an Expert

Witness.

C FINDINGS OF F ACT AND CONCLUSIONS OF LAW

As to the Applicant’s 'allegatlon that .he,recel-ved meffectwe assmtar_xce of trial counsel,

this Court finds that the transcript speaks for itself. Counsel for the Appiicant was not diligent in -



demanded of attorneys in criminal matters and did not perform within the range of reasonable

professional assistance. State v. Pendergrass, 270 S.C. 1, 239 S.E.2d 750 (1977); Marzullo v.

A/[aryland 561'F.2d 540 (4™ Cir. 1977); Strickland v. Washington, 466 U.S. 668, 104 S.CT. 2052

(1984) Butlerv State 286 SC 441 335 SE2d 813 (1985) Hzllv Lockhart, 474 USS. 52, 106"' T

S.CT. 366 (1985). _

In Strickland v. Washington, supra, the United States Supreme Court held that a
convicted defendant’s claim that counsel’s assistance was so defective as to require a reversal of
a conviction requires that the defendant show, first, that counsel’g performance was deficient
and, second, that the deficient performance prejudiced the defense so as to deprive the defendant
of a fair trial. |

Further, the proper svtandard for attorney perfonnaﬁbe is }that of reasonable effective
-assistance. Sosebée v. Leeke, 293 S.C. 53'1, 362 S.E.2d 22 (1987), ci}ihg Strickland v.
Washington, supra. This Court specifically ﬁnds that the representation provided to the

: Apphcant by his trial attorney, both prior to and durmg the trial proceedmg, was well outside the

h attomey sho.uld have acted in a way other than he did. .

F"This Court will now address the specific grounds upon whi’ch' the Applicant bases his

A

allegation of ineffective assistance of counsel.



~ In reviewing the trial transcript, it is clear that the State’s theory is that the Applicant was
upset with tﬁe deceased because the deceased owed the Applicant money from a prior drug deal.
(Tr. p 36, lines 2-17); Tr. p. 85, lines 2}-24); Tr. p. 288, lines 13-24); Tr. p. 289, lines 10-22).
The State was attempting to'sho_w ill'will, hatred as it relates to the malice element of rurder. - -
Thé defe,nse-theory_i’s that the deceased attacked the Applicant in an attempt to r_ob the Applicant
of his drugs, that a scuffle ensued, and that Applicant’s gun was used in self-defense and that the
gun discharged accidentally. (Tr. p. 41, lines 5-22).
In reviewing the testimony of trial counsel, Louis Cox, I find that triai counsel did not file
z; m motion in this :case, bﬁt relied on the .B_l.'__ad_’{ motidns that had previously };een filed by the
public defender and a previqus retained counsel. However, trial counsel believed that he had all
the discovery that was a_lvailable. (PCR Tr. p. 8, lines 4-17). Trial counsel was presented with
Applicant’s exhibit nu_mbef 2 aﬁd asked if tri_al counsel .could identify the papér. Trial counsel

advised that he had never seen the paper before. Trial counsel admitted that Exhibit number 2

Exhibit numbcr 2 would clearly have aided the defense in establishing that the Applicant i

was robbed and. attacked by theldeceased. This evidgnce, ‘goes directly to the lack of malice on -

the part of Applicapt a_n'd.he.lps to establish both his claim of éelf-defcnse' and accidenf._l



Gibson v. State, 334 S.C. 515, 524, 514 S.E.2d 320 (1999) states,” A Brady claim is

based upon the .requirement of due process. Such a claim is complete if the accused can

demonstrate (1) the evidence was favorable to the accused, (2) it was in the possession of or

" known to the prosecution, (3) it was suppressed by the prosecution, and (4) it was material to

guilt or punishment.” In this case it is clear from the testimony of Assistant Solicitor Wall that
the evidence was in the possession or-known to the prosecution ankl that the evidence was never
presented to the defense. It is also clear that based upon the contents of the interview notes that
the evidence was l‘avorable to the accused and was material to guilt or punishment.

. The information contained in Exhibit_ number 2 would have corroborated, to some degree,
~ the testimony of Morgan Ortez, who indicated in a statement to the police and testified that the
deceased had attempted to rob a drug dealer earlier the clay of the incident. (Tr. pp. 133- 134,
lines 7-25 and 1-14). This is important because it goes to the lack of malice on the part of the

Applicant and helps to establish Ap’plicant’s clairn of self-defense and abcident.

Furthermore, trial counsel d1d not call Investigator Mike Kitts as a witness for the

malice on the part of the Applicant *and: supports-' Applicant’s claim of self—defense and accident.

Trial counsel did not obtain a ballistics expert to testxfy about the recovered bullet and the

| type of gun that fired the bullet The Fxrearms Department Report of SLED (Appllcant s Exhlblt '



number 9) determined that the bullet was a .25 automatic caliber and further named several

4

models of guns that could have fired the bullet. Trial counsél admitted that he probably could
have‘ found an expert who could talk about the type of instol that fired the builet and the
likelihood of an accid’eritél discharge of the gun. Trial counsel a'drhiftéd that if he had called such
a witness that the testimony of the expert would have helped his case. (PCR 'I‘r p. 43, lines 1-
24). This testimony, had it been p_reéented at trial, would have helped to establish the defénse of
accident. The:fact that no expert was contacted or called as a witness for the defense prejudiced

the Applicaﬁt at trial and helped tb lead to an adverse outcome for the Applicant,
Detective Steve Denton testified at trial that based upon the crime sc[:ene pictures there
was no evidence of any struggle inside the home at all. PCR Tr. pp. 36-37, lines 23-25 and 1-5).
Trial counsel admitted that he did not cross-examine Detective Denton about LDenton’s opinion
' that there was no sfruggle in the house, and trial céu_nse_l further admitted that he did not -
remember why he did not cross-examine Detective Denton a/b-out signs of a sfruggle in the house.

(PCR Tr. p. 37, lines 2-10). Applicant’s Exhibits numbcrs 3 ~ 8 are crime scene pictures, Trial

... counsel did not use the crime scene pictures at time of mal to_estabhsh that there was a struggle,

R but trial' counsel did admit that'if he had' 'cross;examihed':-D‘et‘ect“i\}e- Denton about signs of a

"+ blood spatter to testify at the trial. The Court-ﬁnds that if trialzcounsel had retained a crime scene

analysis and blood spatter expert. that there woﬁld have been a' reasonablé_probability‘ of the * -

/.

\‘strug gle that the testlmony could possibly have helped the defense case. (PCR Tr. PP- 38-39,



Applicant coming out with a better result and that this failure to retain a crime scene analysisand

blood spatter expert was ineffective assistance of trial counsel, which prejudiced the Applicant.

At the Post-Conviction Relief hearing held in this matter on November 6, 2002, Donald

'C. Girndt was qualified as an expert in Grime scene analysis and blood spatter, and did testify on

behalf of the Applicant. (PCR Tr. p. 88, lines 14-18).

” The expert testified that there was a piece of molding missing from the door of the
incident location by comparing the pictures in Applicant’s exhibits 7 and 8. (PCR Tr: p. 89, lines -
23-25 and PCR Tr. p. 90, lines. 1-14). This would indicate that there was a struggle inside the
house. The expert also testified that the Applicant could possibly have knocked off the hat of the
victim du’riné the struggle as the Applicant swung with his right hand and the hat is off to the
right of where the victim is lying. (PCR Tr. p. 92, lines 1-8). This testimony corroborates the
Applicant’s assertion that he was being attacked by the victim.

The expert testified that the bullet that killed the victim was fired from approximately

four inches away and went straight in through the eye of the victim causing his death' The victim

| _ 19: 7) The expert md1cated that a victim. would likely put his hands up in a defensnve posmon 1f

.................

. someone were about to fire a shot at the victim. In other words, the hands of so’meo’ne'about tobe -

shot would be close to the face as'if to block the bullet In thls case the expert testlﬁed that since

there was no gun shot I'CSldLle on the hands of the victim, it would be consxstent with the v1ct1m‘

e
-



having his hands on the Applicant about the shoulders and neck area and thereby the victim
having his hands away from the guh so that no gun ehqt residue would be present on t_he.victim.
"~ (PCRTr. p. 94, lines 8-19). | |

The expert furthér testified that .he‘was once employed in the regulatory section of SLED - -
and his duties were to. inspect gun dealers ahd pawn ehops. (PCR Tr. p. 96, lines 22-25). The
expert explained how the Firearms Department at SLED examines a recovered bullet and
generates-a report. Based upon the Firearms Report from SLED and his knowledge as a crime
scene investigetor and former assignment to the regulatory sectieh of SLED, the expert testified
thaf the guns listed on the Firearms Report as the likely weapons that fired the bullet are not well
manufactured and could be unsafe. He further testified that as a class characteristic that the guns
ere generally not safe. (PCR Tr. pp. 96-98, lines 2-25, 1-15 and 1-2). Trial counsel did not elicit
any testimony regarding the type ef gun at time of trial and this prejudiced.‘th.e defenddnt. If such

testimony had been presenied, it would have shpported the defense of accident.

home because he had:a _]Ob-tO ‘report.to in North Carolina the next day. PCR Tr. pp. 69-70, hnes .

10-25 and 1- 8) While he was drwmo horne hxs pager goes off'and he recogmzes the number.

| -‘ The house s close by so he drove there (PCR Tr. p. 70, lmes 9- 25) When he amved at the '



house, Angie Smith came out and got into Applicant’s car. She was giving Applicant the

directions to where they were going. Applicant did not know whom he was gding to meét. (PCR
Tr. p. 70, lines 12-25).

""" When the Applicant and Angie Smith arrive at thé house she direct_ed Applicant to,
Applicant gave Angie Smith the drugs to sell, Angie Smith \went inside, but shortly came back
oui and advised that the deceased did not want to deal ;,vith her but rather with Applicant. (PCR
Tr. p. 72, lines 2-15, Trial Tr. p. 84, lnf 22-23). Applicant put the drugs in his pocket and went
into the house. The deceased advised that he wanted $S0.00 worth of crack, and Applicant put it
on the table so-the deceased could checkxout the drugs. The deceased tells Applicant that he does
not have any: money, but will pay Applicant tomorrow. Applicant advises that he will not be in -
town tomorrow. (PCR Tr. pp. 72-73, lines 16-25 and 1-5).

* The Applicant further testified that the deceased advised that he was just going to take the
drugé. Applicant pulled out his gun and held it by his side. The Applicant aéks for his stuff pack.
The deCéased walks towards Applicaut and _tr;ie.,s' ip kpoqk the gun out Applicanf’s hand and grabs

Applicant in the chest. Applicant testified tﬁé’t’ h‘é‘.»tl-iéh'thr‘ew his left hand and grabbed deceased

Apphcant testmed that he did not 1ntend to puil the tngger (PCR Tr. P- 74 lines 17- 18)

Applicant got up off the ground; and he .testaﬁed- that he was shocked because Angie
Smith took him there to sell drugs and he ends ﬁp being robbed and attacked. (PCR Tr. p. 74, .

lines 19-25).



Applicant testified that he did not receive effective representation from trial counsel

because trial counsel failed to investigate any of the state witnesses and did not h_ir.e an expert
witness. (PCR Tr. p. 77, lines 2-22). All of which the Applicant believes would have helped him
in his defense of the eharge and also-in the presentation of his defenses -of self-defense:é»nd.- .
accident. )
The facts of the case at trial lead the trial judge to charge the law of murder, voluntary
manslaughter, involuntary manslaughter, self-defense and. accident to the Jury Trial counsel
O failed to investigate the witnesses, did not properly ‘cross-examine witnesses, did not cross--
examine based upon Investigator Kitts supplemental report.and did not call Investigator Kitt as a
witness for the defense. Clearly the testimony of the expert in. crime scene analysis and blood
spatter would have aided the jury in arriving at its decision. If these things had been done, there
is a reasonable probability the Applicant would have come out W1th a better result. The failure of

trial counsel to properly 1nvest1gate call witnesses, and retain and call an expert in crime scene

analy31s and blood spatter for the defense prejudiced the-Applicant and is ineffective assistance

D, CONCLUSION. L

':fIn summary upon careful review of the transcript and- upon heanng the testimony presented,

hle Court finds the Applicant’s allegations are substantxated by t ecorfdi __a'nd the testim_ony

: resen,ted.f. Trial counsel for the Applicant. was ‘deﬁ'_cier_it-g. ;_ir,xd Iinet?fective .,in,_not,_ properly

mvestigatmg the w1tnesses m not fu]ly and effectively cross- exam nmg t' esses in not calhng

-'spatter analysis..

10



IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief be granted; and .

2. That the Applicant’s conviction for murder and possession of a firearm or knife
during the commission of a violent crime be reversed and remanded to the Court

of General Sessions for'Spartanburg County for a new trial. -
v

AND IT IS SO ORDERED thisZ-3_day of May 2003. -

Jonald W. Beatty
Presiding Judge
Seventh Judicial Circui

Spartanburg, South Carolina.

N
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QUESTIONS PRESENTED

Did the PCR Court err in finding that trial counsel was meffectlve for failing to failing to
file his own formal Rule 5/Brady motion?

Did the PCR Court err in finding that trial counsel was ineffective for failing to call a
ballistics expert as a defense witness?

Did the PCR Court err in finding that trial counsel was ineffective for failing to call a
crime scene analyst or blood splatter expert as a defense witness?

Did the PCR Court err in finding that trial counsel was 1neﬁ°ect1ve for faxhng to interview
or call Investigator Mtke Kitts as a defense witness.?

Did the PCR Court err in finding that trial counsel was ineffective for falhng to
adequately Cross examine Detectxve Steve Denton"



STATEMENT OF THE CASE

The Respondent is incarcerated with the South Caroliﬁa Department of Corrections
‘pursuant to the Spartanburg Count.y Clerk of Court’s ordérs of commitment. The Spartanburg
County Grand Jury indicted the Respondent at the April 1997 term of General Sessions for
murder and posseséion of a'firearm or knife during the commission of or attempt to commit a
vic1>1ent crime (97-GS-42-1639). T. Louis Cox, Esq. represented the Respondent. |

On December 4, 1997, the Respondent was .foun‘cii guilty, after # trial>by jury; of murder
and possession of a firearm or lfnife during the commission of a violent crime. The Honorable J.
Derham Cole sentenced the Respondent to life for the Murder and to 5 years concurrent for the |
Possession of a F irearm or Knife during the Commission of a Viofent Crime. The Respondent |
appealed his conviction or sentence td the Sbuth Carolina Supreme Court. The Respondent was
represented by:- Joseph L. Savitz, IIl, Esq. of the SoﬁthCarolina Office of Appellate Defense.
The South Carolina Supreme Court dismissed the appeal in an Order dated December 2, 1999
and the South Carolina Supreme Court denied the Respondent’s petition for re-hearing in an
Order dated April 6, 2000. |

The Respondent subsequently filed an apphcanon for post conviction relief (PCR) on
June 7, 2000 allegmg that he is being held in custody unlawfully due to the ineffective assistance
of his trial attomeys. Evidentiary hearings were convened at the Spartanburg County
éourthouse on November 6; 2002 and Jvanuary 31,2003. By written order dated May 23, 2003

the Honorable Donald W. Beatty granted the PCR application. Petitioner filed a timely notice of

appeal. The Petition for Writ of Certiorari follows.

t



STANDARD OF REVIEW

~ A post conviction relief court’s conclusions that are not supported by any probative
evidence cannot be upheld. Scott v. State, 334 S.C. 248, 513 S.E.2d 100 (1999). In a post-
c;anviction relief proceeding, the applicant bears the burden of prov,ing the allegations in their
applicati(.)n. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
ARGUMENT
L The PCR Court erred in finding that trial counsel was

ineffective for failing to fallmg to file hxs own formal Rule

5/Brady motion.

Trial counsel was not ineffective for failing to file a Rule-5/Brady motion. Where
ineffective assistance of counsel is 'alleged as a ground for relief, the applicant must prove that
"COur;sel's conduct so undermined the proper functioning of the adversarial process that the trial
cannot be relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668,
104 S.Ct. 2052 (1984); Butler v. State, 286 S.C.v441, 334 S.E.2d 813 (1985). The broper

L :
measure of performance is whether the attomey provided representation within the range of
competence requifed in criminal cases. The courts presume that counsel rendéred adequate assis~

tance and made all significant decisions in the exercise of reasonable professional judgment,

Strickland v. Washington. The applicant must overcome this presumption in order to receive

relief, Cherry v State, 300 S.C. 115, 386 S.E.2d 624 (1989). A two-pronged test is used in
evaluating allegations of ineffective assistance of counsel. First, the applicant must prove that
counsel's performance was deficient. Under this prong, attorney performance is measured by its
"reasonableness under professional norms." Cherry v. State, 300 S.C. at 117, 386 S.E.2d at 625,
citing Strickland v. Washinggon. Second, counsel's deficient performance must have prejudiced
the applicant such that "there is a reasonable probability that, but for counsel's unprofessional

errors, the result of the proceeding would have been different." Cherry v, State, 300S.C. at 117-



18, 386 S.E.2d at 625. A reasonable probability is a probability sufficient to undermine

&

confidence in the outcome of the trial. Johnson v. State, 325 S.C. 182, 480 S.E.2d 733 (1997).

In this case, the PCR Court’s finding that trial counsel was ineffecﬁve for failing to make
a Rule 5/Brady motion was error. Trial counse] took over the representation after the
Respondent’s first attorney waé relieved. - App. p. 505-506. Trial counsel received the discovery
that had been proviaed to the prior attorney of record in response to his Rule 5/Brady motion.
App. p.507, In. 4-10. At the PCR evidentiary hearing, the Respondent presented a document that
| ~was taken ﬁ'o;n the Solicitor’s file (Exhibit 2). App. p. 632. Tn'él counsel testified that he could

not recall if he ever saw Exhibit 2. App. p.524, In.3-13. Tommy Wall, the assistant solicitor that
" prosecuted the ;ase testified that he did not think that Exhibit 2 was subject to Rule 5/Brady.”
Wall explained that the documgnt was probably an investi gatbr’s notes from an interview, not a
statement. App. p. 617, In. 9-13; p. 623, lﬁ. 12-22. Mr. Wall suggésted that the document was
at{omey work product. App. p.‘ 617, In. 14-17. Petitioner submits that it is also just as likely that
u&thout authenticétion' of where, when, and yvho generated the document, it could have been -
notes from the trja] and is nqt probative of a Rule 5/Brady violation. Nevertheless, Wall further
testified that Exhibit 2 may have been investigator’s notes, was not exculpatory, and had no
impeachment value because it simply reiterated the trial testimony. App. p. 618-619. .

The PCR Court erred in granting relief on this ground for two reasons. F irst, the
Respondent did not carry his bﬁrden to show that the document was 'subje& tb Rule 5/ Brady
disclosure. Rule 5/ Brady requires the State to-disclose evidence in its possession favorable to
the accused and material to guilt or punishment. PeﬁnsylVanja v. Ritchie, 480 U:S. 39, 107 S.Ct.

989 (1987); Clark v. Stat’e 315 8.C. 385, 434 S.E.2d 266 (1993). This rule applies to

impeachment evidence as well as exculpatory evidence. State v. Bryant, 307 S.C. 458, 415

S.E.2d 806 (1 992). 'The 6n]y evidence adduced at the PCR evidentiary hearing conceming

4




Exhlblt 2 was from Tomm y Wall who whol]y refuted that Exhlblt 2 uonstltuted aRule 5/Brady

v101at1on. Since the document was not subject to disclosure, the PCR Court erred in finding
ineffective assistance from failing to make a formal Rule 5/Brady motion and granting the PCR
application on this ground. | |

Second even if the document was subject to Rule/5 Brady, the PCR Court erred in
ﬁndmg that the result of the proceeding would have been different had Exhibit 2 given to the
defense. To show a Rule5/Brady violation, an applicant must show a reasonable pro:bability that,
had the evidence been disclosed tto}the. defénsg, the result of -thg--pr_oceeding would have been -
different. United States v. Bagley, 473 US 667, 105 S.Ct. 3375 (1985). In this case, Wall
te;stiﬁed that the notes on Exhibit 2 essentia‘lll'y mirrgred the evidence thét came out at the trial.
Ap[;. p. 618,In. 17-19. A review of the record clearly shows that Mr. Wall’s assessment of tﬁe

evidence from the trial and the contents of Exhibit 2 were essentially consistent. There was

nothing new or different in Exhibit 2 that was éxculpatory or had impeachment value. The PCR

Court erred in finding prbbati?e évidence to support its conclusion that the Respondent carried .
his burdén to show that tuming the document over the defense would have lead to a different
result at the trial. United States v. Bagley. Since the PCR Court erred in concluding that the
.Respondent cérried his burden to show prejudice from the failure to make a formal Rule5/ Brady
motion, the Court thus erred in its conclusion that trial counsel réndered ineffective assistance of
counsel for failing to file his o;Nn formal R[ule 5/Brady motion. Scott v, State; Strickland v.
Washington. Accordingly, this Court should grant the Petition for.Wn't of Cerﬁorari and reverse
the grant of post conviction relief,

IL The PCR Court erred in finding that trial counsel was ineffective
for failing to call a ballistics expert as a defense witness. |

Trial counsel was not ineffective for failing to call a ballistics expert. A defense attorney

is not ineffective for making valid trial strategy decisions. Caprood v. State, 338 S.C. 103, 525

5.



,
" A

S.E.2d 514 (2606). ‘Trlialg'cmi'nse] explained that sincei the weapon v;ias’hot recovered, he could '
not present evidence such as a ba]iistics expert to support an accidental shooting theory. App. p.
547, 1n.13-21; 541,In. 13-20. Trial counsel clearly articulated that he was presenting a self
defense or manslaughter case on the theory that it was a “drug deal gone bad”. App. p. 546, In.
- 11-18; p. 551-552. Having a ballistics expert wbuld not have supﬁorted the defense. Trial
counsel’s ;'strategy decision not to get a ballistics expert was reasonable. Therefore, the PCR
Court erred in finding that the Respondent failed to carry his burden to show that trial counsel’s
representation fell below the standard of professional reasonabieness for a criminal defense
attorney for failure to call a ballistics expert. Caprood v. State; Strickland v. Washington; Cherry
The Respondent also failed to carry his burden of proof to show a reasonable probability
that the outcome of the trial would have been different but for trial counsel’s alleged failure to
obtaiﬁ a ballistics expert. Johnson v. State. Trial. counsel admitted that he ;nay have been able to
finda b?xllistics expert to testify at trial concerning the tfypes of weapons that can fire .25
ammunition and that testimony probably would have helped the defense if the gun had been
recovered. App. 542, In. 15-24. The PCR C;c;urt’s Iﬁnding that trial counsel admitted a mistake in
failing to contact a ballistics expert is not supported by the record. Other than Girndt’s
unsuppox’ted and spurious opinion! about weapons, the Respond;:nt offered no probative evidence

to establish'tha\t ballistics evidence pertaining to the gun that was used would have benefitted

the defense. Jackson v. State, 329 S.C. 345, 495 S.E.2d 768 (1998)(an applicant that does not

show what additional evidence counsel could have presented to support his defense or show what
counsel could have discovered or what other defenses he would have requested counsel pursue

cannot carry his burden to prove prejudice). No one knew what type of gun was used in this

/

' Girndt admitted that he was not a ballistics expert. App. p. 600, In. 8-12.
Therefore, Girndt’s ballistics opinions have no probative value.

6



murder. Since the gun was never found, a ballistics expert could orily speculate about statistics

on gun reliability from a list of possible guns Even if the expert could opine that some of the
guns on the list were known to be unreliable, that testimorvly had no probative value because it
was unknown what make the gun was or what the condiﬁon of it was. It is just as possible that
the Reépondent’s gun was one of the reliable ones from the list or a perfectly functioning one
from the list of unreliable guns. A ballistics expert opinion as to gun reliability would have had
‘no probative value in this case. The PCR Court erred in finding that the Respondent carried his
burden to show deﬁcient-representation and resulting prejudice as to the alleged failure to obtain
a ballistics expert. Accordingly, this Court should grant the Petition for Writ of Certiorari and
reverse the PCR Com’s grant of the PCR application. ,
IIIl.  The PCR Court erred in finding that trial counsel was ineffective

for failing to call a crime scene analyst or blood splatter expert as

a defense witness.

Trial counsel was not meﬁ‘ectlve for faxlmg to call a crime scene analyst. A crlmmal
defense attomey is not ineffective for failing to present e;ndence that is cumulative. Cherry v.
State, 300 S.C. 115, 386 S.E.2d 624 (1989). In this case, trial counsel’s theory was to present a
self defense of voluntary manslaughter case based on the theory that the Respondent and the
victim fought as a result of a\drug deal gone bad. App. p. 546, In. 11-18; p. 551-552. A careful
review of the trial trans¢ript reveals that there was ample evidence adduced at trial concerning
the victim and the Respondent scuffling and fighting. Glmdt s PCR testxmony as an expert added
nothmg to the defense.

As to Girndt’s crime scene analysis opinions, Girndt admitted that he had not been to the

crime scene itself and simply based his conclusions on the pictures of the crime scene taken by

law enforcement. App. 633-635. Girndt testified that a crime scene analyst could have used the

7
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pictures to opiné that there was a scuffle between the victim and the Resi)ondént. App. p. 588-

590; 597-598. Gimdt testified that a photograph of a hat lying on the ground next to the victim
(App. p. 633) showed that the hat éould have been knocked off 'during the scuffle. Gimdt’s
“expert” opinion was that the p\i'cture of a haton thé ground was indicative of a fight. App. p.
590, In. 20-25. Girndt further testified that a missing piece of molding from the trailer where the
murder occurrgd ( App. 635) also indicated that a fight could have occurred there. App. p-5 90,
In. 20-25. Obviously, since Gimndt had nevér been to the crime scene, Girndt had no pﬁor
knowledge of the condition of the »trailér prior to the murder. ‘His “expert” opinions and
conclusions drawn ﬁ';)m br(;wsing ﬂuough a few crime scene photographs were unfettéred
speculation and clearly had no probative value, yet the PCR Court relied on this testimony in
| finding that trial counsel was deficient and tﬁe Respondent was prejudiced by not having a crime
scene analyst expert to opine as to evi\dence from a few crime scene photos of a scuffle or fight. -
Furtherrnofe, Girndt’s opirfions concerning the various trajectories of the ‘bul'let (pbsitions
of the victim and Respondent while scuffling), lack of gunshot residue, énd blood splatter were,
again, wild épeculaﬁon that had no probative value. Respondent submits that bullet trajectory
opinions Bad no bearing on any issue in the trial that would have helped the defense. Asa |
practical matter it is impossible to glean anything probative from bullet trajectory analysis where
a shooting occurs during a fight. Common sense demonstratés that the bodies and the weﬁpon
“could have beén contorted m all manner of gwkward directions or positions during the scuffle or
fight. Thﬁs, any type of “expert” conclusion about lack of malice, self defense or an accidental |
shooting gleaned from bullet trajectory analysis would have no probative value in this case.
The lack of gunshot residue on the victim’s hand; was equally worthless because the lack_ y

of gunshot residue could be explained by any number of reasonable hypotheses in the context of

8




the facts of this case: As in the bullet trajectory proof, the presence or not of gunpowder residue ..

J

on the victim’s hands had no probative value in contesting the State’s proof of malice, supporting
the self defense theory, o‘r to prove'the shooting was accidental.

Gimndt’s opinion concerning bfood splatfer was perhaps the most unsupported opinion
offéred to the PCR Court. Girndt offered little or no explanatioﬁ of how a blood splatter expeff
opinion would have helped the defense attack thl;, State’s proof of malice, to support the self
defense theory, or to prove the shooting was accidental.

All of Girndt’s opinions 'wére so specious that they could not have had any evidentiary
value for the defense, yelt the PCR Court relied on Girndt’s various opinions in finding deficient

‘ representation and res\uln'ng prejudiée from trial counsel not having experts render these
outlandish opinions to contest the State’s case at trial. Therefore, the PCR Court erred in ﬁndingn
probative évidence that trial counsel’s representation fell below reasonable professional norms -
and resulting prejxidice from failing to present an expert, such as Gir;ldt, to give opinions as to
crime scene analysis, bullet trajectories, lack of victim gunshot residue, and blood splatter. Scott
v. State; Cherry V.. State; Strickland v. Washington. Accordingly, this Court should grant the

Petition for Writ of Certiorari and reverse the PCR Court’s grant of the PCR application.

IV.  The PCR Court erred in finding that trial counsel was ineffective
for failing to interview or call Investigator Mike Kitts.

Trial counsél was not ineffective for failing to interview or call Inveéti gator Mike Kitts.
Where trial counsel articulates a valid. reason for employing certain trial strategy, such conduct
shoul(i not be deemed ineffective assistance of counsel. Cap;ood v, State, 338 S.C. 103, 525
S.E.2d 514 (2000). Id. Our courts are understandably wary of second-guessing defense 6ounsel'ls

trial tactics. Where counsel articulates valid reasons for employing a certain strategy, counsel's
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choice of taciiés wil'i. not be deemed ineffective assistance. 1d. In th;s case, the PCR Court.erred
in finding deficient representation for trial counsel’s failure to call one of law enforcement’s -
investigators, Mike Kitts, as a defense witness, Trial counsel testified that he did not consider
calling Kitts because police officers don’t make good defense wifnesses. App. p. 547, In. 2-8.
Moreover, the Respondent did not call Mike Kitts at the PCR evidentiary hearing and
simply speculated that his testimony would have been beneficial to the defense. The failure to-

call critical witnesses may be ineffective assistance of counsel if the applicant establishes

prejudice. Glover v. State, 318 §.C. 496, 458 S.E.2d 538 (1995). The Respondent relied on
information from the solicitor’s file concerning a report that Kitts prepared during the
investigation to then speculate as to what Kitts may have testified to. A PCR applicant's mere
speculation what an alleged beneficial witness’ testizhony would have been does not satisfy the
prejudiée prong. Id. The PCR Court thus en'ed in finding the Respondent carried his burden to
show that trial couﬁsel’s representation fell below reasonable professiona:l norms and resulting
pfejudice_ from the decision néf to call Kitts as a defeﬁse wimegs. Accordingly, this Court should
grant the Petition for W rit of Certibrari and reverse the grant of the PCR application. '

V. The PCR Court erred in finding that trial counsel was ineffective
for failing to adequately cross examine Detective Steve Denton.

Trial counsel was not ineffective in his cross examination of Detective Steve Denton.
1

- The nature and scope of cross-examination is inherently a matter of trial tactics. United States v.

Nersesian, 824 F.2d 1294, 1321 (2™ Cir. 1987). "[A] defendant has a 'burden of supplying
sufficiently precise information,' of the evidence that would have been obtained had his counsel
ﬁndertaken the desired investigation, and of showing 'whether such information . . . WQuld have

produced a different result." United States v. Rodriguez, 53 F.3d 1439, 1449 (7™ Cir. 1993).

10
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| In fhis case, trial :wﬁsel testified that he did ﬁot Cross exarx;iné;Steve Denton more on the
issue of the struggle .c;r fight in the house because he had 6ther evidence to suppprt the claim of a
fight in the house. App. p. 549, In. 3-21. The PCI{ Court err:ed in not recognizihg a valid trial
stfategy with regard to the cross e:;amination of Steve Denton. Id. Moreove;r,-the PCR Cogr"t
erred in finding that cross examining Denton on the issue of the struggle would have produced a-
different result at the trial. Id. Respondent did not call Steve Denton'as a PCR evidentiary
witness, did not proffer any questions counsel allegedly failed ;o ask, and did not present any
testimony showing the witnesses’ answers at trial would have been differex;t. Therefore, the PCR _
Court’s conclusion that trial counsel’s representation was deficient and that the Respondent was
- prejudiced by the failure to cross examine Detective Denton was not suppﬁrted by probative

evidence. Scott v. State; Strickland v. Washiﬁg’go - Accordingly, this Court should grant the

Petition for Writ of Certiorari and reverse the grant of the PCR application.

11




For the reasons stated above, this Court should grant the Petition for Writ of Certiorari
/

- and reverse the grant of post conviction relief. If this Court grants certiorari, the Petitioner asks

CONCLUSION

permission under the rules to brief the issues discussed above fully.

Columbia, South Carolina
January 9, 2004

.By:

Respeétﬁﬂly submitted,

HENRY McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

DOUGLAS E. LEADBITTER
Assistant Attorney General

P.O. Box 11549
Columbia, S.C. 29211
(803) 734-3737
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TION PRESE

Whether there was any evidence to support the PCR judge’s findings that trial counsel was

ineffective in representing respondent?



TATE ASE

Respondent was indicted for murder and possession of a firearm at the April 1997 term of
the Spartanburg County Grand Jury. He was represented by T. Louis Cox7 Esquire. Respondent
proceeded to trial on December 4, 1997, before the Honorable J. Detham Cole and a jury. He was
found guilty as charged. He was sentenced to life imprisonment for murder and to five (5) years for
‘pOSsession of a firearm.

Respondent appealed his conviction and it was dismissed by this Court on December 2,

1999.

Respondent filed an application for post-conviction relief on June 7, 2000. Petitioner filed a

- return dated December 18, 2001, and requested a hearing.

On November 6, 2002, an evidentiary hearing was held in the Spartanburg County Court of
Common Pleas. The Honorable Donald W. Beatty presided. Respondent was present and was
represented by E. P. Godfrey, Esquire. Petitioner V\}as represented by Douglas E. Leadbitter,
Assistant Attorney Gene;al. Respondent testified in his own behalf and presented the testimony of
Louis Cox and Donald Gimdt. A second hearing was held on January 31;, 2003, and Tommy Wall
was called to testify for petitioner. |

Oh May 23, 2003, Judge Beaity issued an order granting respondent post-conviction relief.

Petitioner has appealed and ﬁl»ed a petitéon for writ of certiorari with this Court on January 9,
2004,

This return follows.



There was sufficient evidence to su the P iudge’s findi t trial counsel was

ctive in representing respondent

This Court has repeatedly held that it must affirm the ﬁndingS of the PCR judge if there is

any evidence of probative value to upuhol,d those findings. Bruno v. State, 347 S.C. 446, 556 S.E.2d
1393 (2001); Gill v. State, 346 S.C. 209; 552 S.E).Zd 26 (2001); Palacio v, State, 333 S.C. 506, 511
S.E.2d 62 (1999); Solomon v, State, 313 S.C. 526, 443 S.E.2d 540 (1994); Jolley v, State, 298 S.C;
296, 379 S.E.2d 900 (1989); Webb v, State, 281 S.C. 237, 314 S.E.2d 839 (1988).

Respondent was tried in the shooting death of Robert Finley. The ‘state’s theory was that
respbndent was upset with Finley bécause Finely owed him money from a prior drug deal. (App. p.
36, lines 2-17; app. p. 85, lines 21-24; app. p. 288, line 13 - p. 289, line 22). Respondent shot
Finley trying to collect the debt. (App. ;p. 625, lines 20-25). The defensé’s theory was that Finley
attacked respondent in an atterﬁpt to rob him of his drugs. The two scuffled, reséondeﬂt used his
small .25 caliber pistol in his palm to hit Finley and the gun went off accidentally. (App. p. 41, lines
5-22; app. p. 192, line 4 —p. 193, line 23).

“The trial judge charged the jury on m.urder, voluntary manslaughter, involuntary
manslaughter, accident and self-defense. (App. p. 307, line 10~ p. 320, line 6). »

At the PCR hearing, trial co'unsél testified that he did not file a Brady motion in this case,
but relied on the B_nagy motions previously filed by others. (App. p. 507, lines 4-10). Trial céunsel
admitted that he had never seen Exhibit #2 (App.'p. 632), where a witness stated, “That’s when
F i;xley reached for Smith, he intended to take drugs from him.” Trial counsel acknowledged that the
statement would have helped the defense’s theory ':hat Finley was trying to rob drugs from
respondent. (App. p. 524, lines 3-20). The PCR judge found that the exhibit “would clearly have

4 /



aided the defense in establishing that the applicant was robbed and attacked by the deceased. This

evidence would have gone directly to the lack of malice on the part of applicant and would have
helped establish both his claim of self-defense and accident.” (App. p. 649).

The PCR judge found that Exhibit #2 also would have corroborated the testimony of
Morgan Ortez, who testified that Finley bad tﬁed to rob another drug dealer earlier that same date.
(App. p. 650, citing app. p. 133, line 7 — p. 134, line 14).

Trial counsel failed to call Investigator Mike Kitts as a witness for the defense. In his
supplemental report, (App. p. 638 —p. 639), Kitts wrote that F_inle;l told someone he was going to
" rob a crack dealer for some crack. (App. p. 544, lines 2-20; app. p. 545, line 24 - p. 546, line 4).

The PCR judge found that this would have further corroborated respondent’s defense. (App. p.

N

650).

The PCR judge found thgt trial counsel did not obtain a ballistics expert to talk about the .25‘
autornatic caliber weapon and its likelihood of accidental discharge. Trial counsél admitted that hc'e
could have found such an expert and that it would have heiped his case. (App. p. 650 — p. 651,
citing ébp. p. 542, lines 1-24).

Trial counsel also failed to cross-examine Detective Denton about signs of a struggle in the
victirﬁ’s house and did not use crime scene photos to show that there was a struggle. Counsel
admittéd that this could have helped his case. (App. p. 651, citing app. p. 535, line 23 - p. 536, line
10; app. p. 537, line 2 —p. 538, line 25. ' \

Respondent also presented tesﬁmony from an expert in crime scene analysis, Donald Gimndt.

The PCR judge found that crime scene photos showed moulding missing from the door of the

victim’s house, indicating a struggle. Evidence also supported that the victim was leaning over



respondent with his hands on respondent. The absence of gun shot residue on the victim’s hand also

corroborated the fact that the victim’s hands were on respondent. (App. p. 652);.
These findings by the PCR judge more than satisfy the any evidence standard used by this
Court in upholding the decision of a PCR judge. In addition, as in Martinez v. State, 304 S.C. 39,

403 S.E.2d 113 (1991), counsel admitted that his errors could have made a difference.



Petitioner’s writ should'be denied.

' | RespectfuIIy submitted,

e
'd.—-’
A
Robert M. Pachak N
Assistant Appellate Defender

ATTORNEY FOR RESPONDENT.

This 23rd day of February, 2004
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December 1, 2004 ' ‘

Assistant Attorney General Douglas E. Leadbitter
Office of the Attorney General

P.O. Box 11549

Columbia, SC 29211

Re: - Smith, David D.v. State

Dear Counsel:

“The Court has issued the following Order on your Petition for a Writ of Certiorari in the above

entitled matter:
‘‘Petition for Writ of Certiorari Denie_d.

s/ JeanH. Toal C.JI.
For the Court

December 01, 2004.” .

The remittitur will be sent to the lower court as prov1ded by Rule 221(b) of the South Carolina
Appellate Court Rules.

~

Very truly yours,

LERK

DES/KIb

/

éé: Assistant Appellate Defender Robert Pachak



