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REPLY ARGUMENT

In the Final Order of September 27, 2016, the lower court found an easement in favor of
Appellant Country Properties (hereinafter “Country Properties”) pursuant to three separate and
distinct theories—express easement, public dedication, and prescriptive easement. (See Final
Order R. p.). Each of the three theories standing alone is sufficient to create a right in Country
Properties across the lands of Respondent Nancy Dunn Martin (hereinafter “Respondent”).
Respondent acknowledges this in her brief. (Respondent’s Brief, p. 1). Therefore, in order for
this Court to affirm the lower court’s order granting a new trial pursuant to Rule 60(b)(2),
Respondent was required to answer three essential questions: (1) How does the repair of a dam
change the language of deeds creating an easement by express grant?; (2) How does the repair of
a dam divest the public of a public road?; and (3) How does the repair of a dam change the finding
of a prescriptive easement?

In both the lower court and in this Court, Respondent did not even attempt to answer the
first two questions and thus failed to meet its burden of proof under Rule 60(b)(2), SCRCP and
Lanier v. Lanier, 612 S.E.2d 456, 459, 364 S.C. 211 (2005)(“To obtain a new trial based on newly
discovered evidence, a movant must establish that the newly discovered evidence: (1) will
probably change the result if a new trial is granted; (2) has been discovered since the trial; (3)
could not have been discovered before the trial; (4) is material to the issue; and (5) is not merely
cumulative or impeaching.” (emphasis supplied)). The lower court, therefore, abused its discretion
in granting a new trial. With regard to the third question, Respondent admits that “necessity” is
not an element of a prescriptive easement, but the repair of the dam “shows a lack of full candor
with the court.” Respondent’s Brief, p. 9. Respondent, however, provides no evidence of any lack

of candor with the lower court and no evidence contradicting the trial testimony that the dam was



not in good repair at the time of trial. (Trial Transcript, pp. 352-361 R. pp.). In fact, Respondent
originally brought her motion for a new trial pursuant to Rule 60(b)(3) alleging fraud,
misrepresentation or other misconduct by Country Properties. Respondent did not prevail on fhat
motion. Therefore, Respondent has not provided a sufficient answer to the third question.

The failure by Respondent to provide a sufficient answer to even a single one of the three
questions demonstrates an abuse of discretion by the lower court in granting a new trial because
the real answer to the three questions is: “It does not.”

CONCLUSION

For the reasons stated herein and in Appellant’s Brief, the Order granting the Respondent’s
Rule 60(b), SCRCP Motion for a New Trial should be reversed and the September 27, 2016 Final

Order should be reinstated.
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I, the undersigned Paralegal at the law offices of Bundy McDonald, LLC,
attorneys for Appellant Country Properties, LL.C do hereby certify that on July 10, 2019 I
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TRIAL LAWYERS 843-901-9233 (Cell)

July 10, 2019

Via Fed-Ex Overnight Delivery
The Honorable Jenny Abbott Kitchings

Clerk of Court — The South Carolina Court of Appeals
1220 Senate Street

Columbia, SC 29201
RE: Country Properties, LLC. v. Nancy Dunn Martin S COUI’[' Of Ap
Appellate Case No.: 2019-00569 Peals

Dear Ms. Kitchings:

Enclosed please find an original and one (1) copy of Appellant’s Reply to Respondent’s Initial
Brief, Appellant’s Reply Designation of Matter and Proof of Service of the same upon all
counsel of record.

Please file the original and return a filed stamped copy to us in the enclosed self-addressed
envelope.

Thank you for your attention to this matter, and please do not hesitate to call me should you
require anything further. With kindest regards, I remain

ABiént McDonald

1516 Old Trolley Rd, 2™ Floor
Summerville, SC 29485

(843) 492-0221

Attorney for Respondent

MBM/kjw

Enclosure

cc: John Wells, Esquire
Joey R. Floyd, Esquire
Chelsea J. Clark, Esquire
Wesley D. Peel, Esquire
Robert C. Osborne, III, Esquire

1516 OLD TROLLEY ROAD. 2% FLOOR. SUMMERVILLE., SC 29485



— e - - —_——— e —— - — e Sy

Ul anupuoDHop=potjaw;ajpuey uoydyuoneuuyuouatdiys/Surddiys/woo xapsy mmm/y:sdiy

"9pIng 3oiAIsg X3padq

jusINg 3as 'sjwif swi Jo1IS UIY)M Psjl} 8q ISNW SWIBJD USHILIAA "©@PINS30IAISS JNOo U] pajs]| SWa)l Jayjo pue sjuawnygsul ajqenobau ‘sjejew snooaid
‘Ajemal -6-2 ‘000° 1§ St anjea AleulpIoe.Xa JO SWa)Y| JO) WUNWIXE'SSO| PSJUSLUNDOP [eNjOR PaaoXa JoUUED AISA0D3Y "SN|BA PAJB|oSp PazIUoyne

auy} Jo 001 $ Jo Jejeaib sy o} pajiwy s [eioads Jo ‘[eljuanbasuco’|ejusplou] o8P Jayjaum aBeLUBp JO SULI0) JBUIC PUB ‘SIS0D ‘o8 S ASLIo)E

‘Wo1d ‘Js218)U) BUIOOU| ‘Saes Jo sso| ‘ebesoed ay) jo anjea aisulul Buipnioul ‘ssof Aue 1oy xJpad woly Jaaoda! 03 1yBu tnoA ‘Aidde eping aoiniag
X3pad juaLno 8y} Ul punoj suoRejwlT wWIe Ajowi e sjly pue ssoj [enjoe 1nok juswinaop ‘ableyd jeuonippe ue Aed ‘enjea Jaybiy e aiejoep nok sssjun
‘uojjewojuisiw 10'A1sAlepsiwAlsAllep-uou ‘Aejep ‘ebewep ‘sso| jo jnsal sy} Jayiaym ‘abexoed sad oL JO SSEOX8 L) WD AU JO) S|qisucdsal aq
10U {[1M X3 P84 LI0DXSPa) UD S|qE|IBAR ‘9piNg 90IAISS XJPad JUSLIND aU} Ul SUORIPUOD SDIAISS 8L} O} Juslwuaaibe JnoA SayMisu0d WajsAs sy Jo asM
IBqUINU JUnoooe X3ps nok jo uopeeoued ay uim Buoje ‘sebieyo Buyyq jeucyippe

Ut 3insss pinod pue jusinpney si sesodind Buiddiys 1oj jeqe| siyl jo Adosojoyd & Buisn Buiddiys Joj |ace) feuibuo pajund eyi Aluo ospy Buiulean

"PSUUBDS pue peal aq Ued |[age| ay} Jo uoiLod apoaseq ay) jey) os Juswdiys Jnok o} i Xiye pue yonod Buiddiys ui jage| soe|d '€
‘au|| |eyuozuoy ayy Buore abed pajuld sy pjo4 2

“JajuLd 3afqul Jo Jese| InoA o) [2qe| JnoA Juud o} sbed sjy) uo uopnq Juud, aul 8sn L

‘joqe| siy) Bunuud Jayy

QVEZI6AIITress o ImiviOLBLOLLS
a Do N
S e = »nO ——
I I_ m o™ o ' —
309 - [ w
DD.MW & = @ : _ulu O e o S
T = [wat = o Y § b
= g 5= —_—r 2=
(/2] =
S, 3 = — () =5 3
X Wm < |= = m = O
E R — —
& o - Q. - N = (32, — D
) : LL —_
E 38 |g0oM o |E 0 ——————
r & = © —
o x agQEL X = N~ ————
2 Ye)2E = @ IS © ————
Z o g X =1 = ~
4 = S5 QO e =
Zx 3 12T O N og = 8 S ———
O © S|~ N «— Oz, |= . o% —
s = S = — x 2
- =

(s)1eqe Inoy july - 1a8euely diys xgpag , 6102/01/L



