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Statement of Issues on Appeal

I. The judicial sale should not be set aside for purportedly v101atmg the ten-year limitation period
to execute on a judgment

II. The Special Referee properly rejected Gresham’s attempt to “redeem” the judicial sale of
Gresham’s assets '

III. The Special Referee properly held Gresham and Saunders in centempt

VI. The Special Referee did not violate federal law in ordering Gresham’s assets sold at a
judicial sale, with the sale of the license subject to FCC approval

V. The Special Referee did not err “by fallmg to direct proper distribution of excess value of
license”

Statement of the Case

~ This~case has a rather compiicated ‘procedural history involving proceedings in the

present action anel a separate case pending before the Federal Cemmuni'catiorts Commission

(“FCC”). For this reason, this “Statement of the Case” contains a “bare'bones” procedural'

outline of the matter, with the “Facts” section of this brief “fleshing out”‘the actual controversy
-and issues between the parties.

Respondents Caswell Communications, Inc. aﬁd Caswell Capital Partners, | LP
(collectively “Caswell”) are the successors-in-interest to a judgment obtained by Nancy R. Beach
against, amoﬁg others, Appellant Gresham Communications of Walterbofo, Inc., a/k/a Gresham
Communications, Inc. (“Gresham”). (R. p;391). As such, Caswell filed a petition for a
supplemental hearing against Gtesham on August 24, 2006. (R. pp.85-86).

On September 22, 2006, the Special Referee filed an order requiring a broadcast license
held by Gresham, identified by Gresham’s principal as Gresham’s sole asset, te be sold at.a
judicial sale, with the proceeds used to satisfy the at)ove-referenced judgment. (R. pp.4-6).
Gresham appealed this order, and the appeal was dismissed and remitted fer Gresham’s failure to

perfect the appeal. (R. p.374; R. p.10; R: p.67).



On February 21, 2007, the Special Referee addressed several issues raised by each party
in a second .order.' (R. pp.11-14). This order specified that the broadcast license and associated
documents and records (including the stations’ public file and advertiser lists) should be sold
subject to approval of the sale by the FCC, which has juriAsdiction' over such licenses as a mattér
of federal law. (R. pp.11-14). This order also required _Greshama its principals and agents, to
cooperate in filing the application for FCC approval of the sale. (R.'p.13). Gresham never
appealed this order. |

On March 26, 2007, the Special Referee ordered that Charles Cherry, II, be appointed as
a receiver over Gresham’s property because Gresham had not cooperated in filing the applicati-On
for FCC approval, as required in the February 21, 2007 .order. '(R. pp-15-19). The Special
Referee held that the recéiver should take po'ssgssion of the broadcast lic_ense and associated
documents and records (including the stations’ local public file and advertiser lists). only upon
the FCC’s épproval of the transfer of the broadcast license tb the receiver. (R. pp.15-16, §§1-2)..
- Gresham appealed this order. (R. p.376). This Court affirmed the Special Referee an»d remitted
the case. (R. pp.70-71; R. p.72). |

On April 3, 2007, the FCC approved the transfer bf the broadcas't license from Greshaim
to the receiver. (R. p.68). The receiver then appiied to the FCC for approval of the tpans_,fer to
Caswell, the successful bidlder at the public judicial sale of the license. (R. bp.105-116). On or
around May 11, 2007, Gresham filed a petition to reconsider the FCC’s decision to approve the
transfer of the radio “station’s broadcast license to the receiver and a petition to deny _the
receiver’s application to transfer the license to Caswell. (Supp. R. pp.5-57; R. pp.117-179). In
support of these petitions, Gresham contended such transfer was against the publ'ic interest

because (1) the Special Referee was purporting to compel a transfer of the license without the



~ FCC’s consent (which is untrue) and (2) the atteinpted trénsfer ignored other assets bélonging to
Greshéxﬁ WhiCh céuld~be used to satisfy the judgment and purported to convey a “bare” liéense
(which is also untrue). (Supp. R. p.17; R.p.130). In support'of the latter argument, Gresham
attached a written affidavit éf its principal, W_il'liam Saunders, which stated that Gresham owned
other assets besides .the broadcast license. (R. p.137, 93).

Caswell ﬁled a petition» for rule to show cause Before the Si)eéial Referee, pointirig out
that Saunders testified in the supplemental hearing on September 20, 2006 before the Special
Referee ihat Gre;ham owned only a broédcas’t license, but that Saunders had also submitted a
written affidavit to the FCC that Gresham owned other assets. (Supp. R. p.4:20-25; R. p. -
215:1-4). After issuing a rule to show cause and holding a hearing, the Special Referee held.
Greshaﬁ and Sauﬁders in ;:ontempt of court for their contradictory filings and testimony. (R.
pp-23-34). Gresham did not timely appea1 this order, and its untimely notice of appeal. was
remitted by this Court. (R. p.377; R. p.69).

. On or around April 8, 2008, Gresham filed a “Notice of Redemption and Tender of
Payment,” which Gresham later amended. (R. pp.378-386; R. pp.386-388). Simul_tanedusly,
Greshaﬁ deposited $106,268.7‘8 with the Clerk of Court io “redeem” the judgment. (R. p.380).
Caswell filed a return, quéstioning the brigin of any right to “redeem” the license and associated
radio station assets and further questioning w_hy Gresham ilad not previouslyl disclosed
$106,268.78 in pur\portedl assets in the supplemental proceéding." R. Ap'p.490-'504). Based on the
March 26, 2007 ordéf éppointing a receiver over Gresham and giving the receiver full authority
over Gresham’s assets, Caswell e;lso requested that these funds bé released to thé receiver as an
undisclosed asset of Gresham. R. pp.490-5'04')-. Finally, .upon the belief that the notice was

- filed solely to delay the FCC’s pending consideration of the receiver’s application for approval



cof the transfer, Caswgll moved that Gresham and Saunders once again be held in-contempt of
court. (R. pp.490-504).

On June 10, 2008, the Special Referee entered an order rejecting Gresham’s motion to
‘;redeem” the broadcast license and associated assets of the radio station on se_verél grounds,
including that (1) Gresham failed to comply with certain preconditions required to exercise its
purported right to “redeem” the assets; (2) the March 26, 2007 order 'appéinting a receiyer '
‘revoked any sﬁéh ﬁght to “redeem”; (3) the doctrine of unclean hands prevented Gresham from
exercising this purpbrted right to “redeem”; and (4) upon FCC approval of the transfer of the
broadcast license touthe recéiver, the receiver became the sole‘owner of all ‘of Gresham’s
pfoperty, including any .surviving right to “redeem.” (R. pp.36-50). _In addition, the Special
Referee 6rdered the funds deposited by Gresham to be disbursed to the court-appointed receiver
" as an asset of Greshém. (R. pp.36-50).

Gresham moved to recons.id.er the June 10, 2008 order. (R. pp.222-224). On June 20,
2008, Gresham served and ﬁled a memorandum in support of its mofion for reconsideration. (R.
pp.399-406). Neither Gresham-’s motion for reconsideration, nor Gresham’s memorandum in
support of its motion raised the issues of (1) whether the judicial sale should be set aside because
the judgment allegedly.had expired Aand lacked active energy; or (2) whether the judicial sale
should be set aside because the final bid was purported to be “shockingly inadequate.” (R.
‘pp.222—2.24; R. pp.399-406). o : -

At the subsequent hearing on June 23, 2008, Gresham orally moved, for the first time, to
set aside th_é judicial sale because fhe Beach judgment had gllegedly expired and lacked active
energy. After the hearing, on or around August 12, 2008, Gresham confirmed that a third party

had deposited the monies tendered to “redeem” Gresham’s assets. (R. pp.392-393). On or



around October 30, 2008, Gresham moved, for the first time, to set aside the judicial sale for
purportedly “shockingly'b” inadequate eonsideration. (R. pp.225-228).

On December 3, 2008, the Special Referee entered an order modifying the Jrlne 10, 2008
order in only one particular: The Special Referee ordered that 'rhe money Gresham deposited as a
‘ftender” of its— right to “redeem” be released to the third party depositbr'. (R. pp.S51-54). The
Special Referee did not address Gresham’s subsequent motions to set aside the judicial sale. On
December 31, 2008, Gresham filed a notice of appeal of the June 10, 2008 and vDecember 3,
2008 orders of the Special Referee. (Suppl. R. p.1). These are thelorrly orders currently on
appeal. (Suppl. R. p.1).- - . |

Subsequerrtlsl, Gresham withdrew its tendered monies with the Clerk of. Court. (R.
p.394). Moreover, on March 3, 2009, the FCC issued a decision denying Gresham’s petitions
_ before the FCC; affirming the transfer of the broadcast license from Gresham to the receiver; and
approving the transfer of the broadcast license from the receiver to Caswell.A R. p.p.73-78). Fer
the first time on appeel, Gresham raised this adverse decision to support its argument that the
transfers should be set aside as violations of federal law. (App.’s Br.).

Facts
I. Introduction |

Initially, this appeal should solely consider the June 10, 2008 and December 3, 2008
orders, whieh are the only orders on appeal. Collectively, these orders rejected Gresham’s
attempt to tender monies to “redeem” the judicial' sale of Gresharrl’s assets (Issue Il in Gresham’s
initial brief) and held Gresham in contirluing contempt for withholding Gresham’s assets from
the receiver and irrexcusably delaying the present: proceeding and the FCC proceeding (Issue III

- in Gresham’s initial brief). (R. pp.36-49; R. pp.50-54). Importantly, Gresham withdrew its



“tendered deposit, so there is nothing left totdecidg with respect to the first of these issues.  (R.
p.394). Moreover, Gresham had no right to “redeem” its assets; any such right expired upon the
~ appointment of the reéeiver or, alternatively, upon FCC approval of the transfer of the broadcast
license to tfle receiver; and, in any event, Gresham may not exercise any such right due to
unclean hands.

Further, the Special Referee properly held Gresham and Saunders in contefnpt for failﬁre
to deliver al-l of Gresham’s assets to the receiver. The re;:eiver’s testimony revealed that
Gresham withheld a control board belonging to the radio station and éon’tinued to impede the
| rveceiver’s collection of assets after the November 27, 2007 order -(R. pp.268:15-269:22),
notwithstanding Gresham’s failure to report the funds deposited with the Special Referee aé an |
'asset of Grésham and its failure to disclose that a third party contributed these funds upoh their
, depos‘it. (R. pp-392-393).

The remaining issues on appeal are coilateral éttacks on previoué orders which were not
ruled upon b;/ the Special Referee ahéi, in at least one case, have been previously diéposed of by
this Court. With respect to Gresham’s attempt to set aside thé tranéfer of fhe license due to
expiration of the underlying judgment (Issue I in Gresham’s initial brief), it is beyond dispute
.that the court, through its appointéd receiver, obtained possession of Gresham’s assets (iﬁcluding
FCC approval of the transfer to the recefver) prior to ex.piration of the 10-year deadline. (R.
pp-15-19; R. pp.73-78). Moreover, Greshém failed to timely raise this issue, and the Special
Referee never ruled upon it.‘

With respect to Gregham’s argument that the judicial sale should be set aside for violating
federal law (Ivssue IV in Gresham’s initial brief), this Court has already rejected such argument in |

a previous appeal (R. pp.520-523; R.pp.70-71); Gresham did not raisg the issue to the Special



Referee or obtain a ruling thereon; and, in any event, the Special Referee fully co‘mplied with
federal law. |

With réspect to Gresham’s afgument that the Special Referee “erred by failing to direct
~ proper distribution of excess value of license” (,I»s.sue V in Gresham’s initial brief), Gresham did
" not properly raise this issue to t_he'--Spécial Referee or obtain a ruling thereon and failed to comply
with the proéedural precoﬁditions necessary to make such a motion. Furthermore, the equitable
doctrine of laches precludesGresham from waiting until th_é statute of limitations for execution
on the judgment has expired before raising thi.s issue. \

IL The September 22, 2006 Order

Caswelll“is the aséignee of a judgment obtainéd by.- Nancy R. Beach against, among
others, Gresham. (R. p.391). On August 24, 2006, Caswell _ﬁ‘led a petition for a supplemental
hearing requiring Gresham or its designee to a'ppedr befo're the Court and answer questions under
oath regardingGresham’s propérty. (R.pp.85-89). As a result, Qresham was ordered to appear
befdre the Honorable Harris L. Beach, Jr., for a supplemental hearing to take place on September
20, 2006. (Order filed 08/26/06).

At the supplemental hearing, William Saunders appeared on behalf of Gresham and was
called as a witness. (R. pp.202:25-203:19). Saunders testified that he had been the president of
Gresharﬁ since 1996 and was its-majority shareholder. (R. p.195:-l4-19, p.204_ﬁ2-5). Saunders
further testified that Gresham’s only asset was a radio station license for WPAL-FM issued by
‘the FCC:

Q. I mean, Mr. Saunders would yéu answér~a question
regarding what are the assets of Gresham Communications, Inc.?

A. You’ve got the answer. It's the license. T hat’.ﬁs all it
OWHS.

Q. Are there any other assets?
A. No, that’s all it owns.



Q. Does Gresham Commumcatlons Inc., hold the license,
the FCC license for the station?
A. Yes.
(emphasis added). (Suppl. R. p.4:20-25; R. p.215:1-4)

By-order filed September 22, 2006 (the “September 22, 2006 Order”), Judge Beach
ordered the license sold at a judicial sale and the proceeds of the license applied-to satisfy the
judgment. (R. pp.4-6). Gresham subséquently retained counsel and appealed the order. R.
p.374). Gresham’s appeal was dismissed and remitted because Gresham never served a
designation of matter. (R. p.10; R, p.67).

II1. The Februéry 21,2007 Order (Which was never appealed and remains the law of this
case)

More or less simultaneously upon the ﬁling of its appeal, Gresham moved to stay the
September 22, 2006 Order. (R. pp.90-91). In return, Caswell requested that Judgé Beach -
appoint a receiver to facilitate the transfer of the license. (R. pp.395-398). Caswell eiplained,
in relevant paft:

[Alt]hough a license holder, its creditor[,] or a buyer cannot take

~ rights in a license contrary to those of the Federal Communications
Commission which issues it, a federal license may be bought and
sold and a creditor may obtain a security interest in and attach the
proceeds of the sale of a license, subject to the FCC'’s approval of
that sale . . . . Accordingly, this Court may order the sale of such
license, subject to FCC approval, with the proceeds to be used to
satisfy the judgment of the judgment creditor.

(emphasis added). (R. p.396).

After a hearing, by order filed on February 21, 2007 (the “February 21, 2007 Order”),

Judge Beach denied Gresham’s motion to stay as moot and negated Gresham’s complaints with

respect to the September 22, 2006 Order, in pertinent part:

Though a license holder, its creditors[,] or a buyer cannot take



rights in a license contrary to those of the Federal Communications
Commission (FCC) which “issues it, a -federal license. may be
bought and sold and a creditor may obtain a security interest in and
attach the proceeds of the sale of a license, subject to the FCC’s
approval of that sale.

In this case, the Court has recognized that the judgment debtor is a

holder of such a license, together with its associated documents

and. records, the sale of the License and the associated records

which accompany it will produce proceeds and those proceeds of -
the sale, ‘once approved by the FCC, may be attached by the

judgment creditor. Accordingly, this court may order the sale of

such License, subject to FCC Approval, with the proceeds which

have been attached by order of this court, subject to collection by

the judgment creditor in satisfaction of its judgment.

Accordingly, this Court will sell the License and associated
documents and records (including the stations’ local public file and
advertiser lists) at a public judicial sale schedule[d] for this date.
That judgment debtor, as assignee, and the Successful Bidder, as
assignor will promptly and without delay apply for FCC Approval
of the assignment of that License to the Successful Bidder. 7The
sale will be final upon the FCC Grant of consent fo the
assignment. If the judgment debtor satisfies the full amount of the
~ underlying judgment in this matter, together with all interest, fees
~and costs due under the judgment before the FCC grant of
assignment of License, then the FCC assignment application will
_ be withdrawn.

(R. p.12)." In the February 21, 2007 Order, Judge Beach also denied Caswell’s request for the
appbintment of a receiver:

I decline to appoint a receiver at this time, but instead ORDER
THAT THE JUDGMENT DEBTOR MUST FULLY AND
TIMELY COOPERATE - WITH THE PREPARATION AND
FILING OF THE APPLICATION FOR FCC APPROVAL OF -
THE ASSIGNMENT OF THE LICENSE TO THE SUCCESSFUL -
BIDDER, AND, PENDING EFFECTIVE TRANSFER OF THE
LICENSE TO THE SUCCESSFUL BIDDER, MAINTAIN AND
EFFECT THE LICENSE AND OPERATE RADIO STATION
WPAL-FM [IN] ACCORDANCE WITH THE LICENSE,
APPLICABLE LAWS, REGULATIONS AND POLICIES, on
pain of contempt of this Court. :

(emphasis in original) (R. p.13). Gresham never appealed this order.

9



IV. The March 26, 2_007 Order (which was app.ealed,‘afﬁrme(‘l and remitted by this Court
and also cortstitutes the law of this case)
- Caswell Capital Partners, LP, was the su;:t:essful bidder at the spbsequent judicial sale. -
(R. p:15). However, Gresham failed to cooperate with the transfer application to obtaih FCC
approval of the salé. (R. p.15). As a result, by order filed on March 26, 2007 (the “March 26,
2007 Order”), Judge Beach appointed Charles Cherry 1I as the receiver “subject to issuance by |
the FCC of consent of theinvo_luntary assignment of the Gresham license to the Receiver . . . .”
| (R. p.15). Ju‘dgebBeach also once again ordered Gresham to cooperate in the dpplication for
FCC approval of the license transfer. (R. p.i7). Gresham appealed this order té the South
Carolina Court of Appeals (R. p.376), making an identical argumeht on appeal that it does now,
1n pertinent part: | |
Even though a court has the authority to grant interests rélative toa
broadcast station’s personal property, the court may not treat a
- broadcast license as physical property; and a lien, mortgage,

security interest, or reversionary interest in a broadcast license is
not perm1tted (R. p.520).

_ Accordingly, the objective of the Receiver contravenes the rules
and policies of the [FCC] and is not permitted under the law that
guides the [FCC]. The appointment of a Receiver to execute the
order to sell the FCC license of Gresham is as unlawful as the
initial rulings and cannot be enforced. (R. p. 521)

The appointment of the Receiver is merely another step in the
enforcement of the judicial sale first authorized by the September
[22], 2006 Order and is illegal and unlawful. The appointment of
the Receiver herein must be set aside, stayed, and this collection
action dismissed. (R. pp.522-523). '

10



This Order and the Receiver are outside of the- law, rules, and

policies of the [FCC]. This action and all its beginnings in

September [22], 2006 order are unlawful and must be dismissed,

set aside, or stayed. (R. p.523).
Notably, this Court affirmed Judge Beach’s order appointing a receiver, rejecting Gresham’s
arguments on this point, and refnitted thé appeal, making this the law of this case. (R. pp.70-71;
R. p.72).

On April 3, 2007, the FCC consented to the involuntary assignment of the broadcast

license of WPAL-FM (together with its associated assets) to Charles Cherry. II, the appointed
| receiver. (R. p.68). At tﬁis point, the receiver (aﬁd, through the receiver, the court) took
possession of Gresham’s assets associated with the radio station. (R. pp.15-16). 1t is therefore
ciear that, from this point én: (1) the _executibn on the Beach judgment was complete- and (2)
. Gresham retained no further interest in the FCC license, whé_ther cognizable under state or
federal law’. |

V. Gresham’s Petition to Deny the FCC Applicatién :

On May 11, 2OAO7, Gresham filed a petition before fhé FCC to deny the receivef’s
application to transfer the license of WPAL-FM to CasWell. R. pp.117-179'). Attachrﬁent 1 to
this petition contained a written declaration by William Saunders stéting, among other things:
“The WPAL-FM tower, trarismission equipment, studio equipment, files, tower land lease,
prograMing rights, and trademark and other intellectual property, all continue to be under the
ownership and control of Gresham Communications, Inc.” (R.pp.136,-13"7; R p.137, €3).
Notably, this sworn declaration, taken “under penalty of perjury,” completely contradicts
Saunders’s’,bre?ious, sworn testimony that the FCC license was “all it [Gresham] owns . .. .”
(R. p.137; Supp. R. p.4:20-25; R. p.215:1-4). In its petition, Gresham used this declaratioﬁ to

contend the September 22,2006 Order should be ignored or treated as void by the FCC because

11



the Septémber 22, 2006 Order purpbrted to transfer a “bare license” despite fthe existence of
other assets. (R. p..130)f As' Gresham does in this appeal, Gresham downplayéd the Special
Refefée’s express instructions that any sale or other transfer of the license wduld be subject to
approval by the FCC. (R. pp.123-27; R. p.12).
VI. The November 27, 2007 Order (which was not timely appealed ’and which therefore
| also constitutes the law of this case)

As a result of the disparity between Saunders’ oral testimony before the Special Referee
and his written declaration to the FCC, Caswell petitioned for a rule to show cause why Saunderé
and Gresham should not be held in contempt of court. (R. pp.180-189). The Special Referee
granted the petition and held a hearing on the matter. (R. pp.20;21). During such hearing,
Saunders answered qu-estions.under oath and testiﬁéd: |

o Gresham doés own assets, including real estate assets, which Saunders did not

disclose at the supplemental proceeding; and |

» Saunders meant to include all of the assets involved in operation of the radio station

in the term “license” at the September 20, 2006 hearing
(R. p.26). By order filed November 27, 2007 (the “November 27, 2007 Order”), the- Special
Referee found Saunders and Gresham in contempt of court. R. p.29). The Spécial Referee
explained that he had relied upon Saunders’ sworn testimony on September 20,>2006 to issue the
February 21, 2007 Order reql_lifing the licgnse and associated documents and records be sold
subject.to FCC-approval. (R. pp.24-25). The Special Referee found thatA, to the extent Gresham
did own any of the assets listed in Saunders’ May 11, 2007 declaration (which Caswell denies),
| they had 'been sold to CasWell during the judicial sale. (R. pp.31-32). AThe Special Referee

further held that Saunders committed perjury through his September 20, 2006 testimony,
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refusing to believe 4his after-the-fact explanatidn tﬁat, in Saunders’ parlance, “license” meant the
license and all other assets owned by Grésham at the time of fhe September 20, 2006 hearing.
| (R. p.27, 93).

Based on Saunders’ perjureci testimdny, the Special Referee judicially estopped Saunders
and Gresham from contending the term “license” as used in previous and future 6rders meant the
FCC license exclu.si\}e of the other station assets. (R. p.30). Moreover, the Special Referee held:
“As a direct result of their coﬁtempt of this court, Saunders and Gresham are hereby ordered to
pay Plaintiff aH attorney’s fees and costs incurred by the Plaintiff since the date of the contempt:
September 20, 2006, as well és the Receiver’s fees and costs incurred since his appoihtment.”
(R. pp.32, 43). Saunders and Gresham untimely appealed the November 27, 2007 order, and the
app\eaI was dismissed and remitted by this Court. (R. p.377; R. p.35; R. p.69).

| VIL The Present Appeal -~

The foregoing procedural hfstory involved other orders of the Special Referee which
were either effectively un-appealed or affirmed by this Court. As previously discussed, the
February 21, 2007 Order contained the} following language: “If the judgment debtor satisfies the
full amount of the underlying judgment in this »mattef, together with all interest, fees.and costs
due under the judgrﬁént befbfe -the FCC grant of assignment of License, .then the FCC
_ assignment application will be withdrawn.” (R. p.12). However, tﬁe Febmary 21, 2007 Order
also denied Cas;’vell’s initial request for the appointment of a receive’r_ and expressly required
-Gresham to cooperate in applying for FCC approval of the transfer of the licerise.' (R. p.13).
Furthe;, the' Special Réferée ultimately appointéd a receiver because Gresham FAILED TO
COMPLY WITH THE FEBRUARY 21, 2007 ORDER. R. p.15). Moreover, neither the March

26, 2007 Order nor the November 27, 2007 Order permit Gresham’s right to “redeem” the -
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license to continue—in fact, they are completely inconsistent with any alleged continuing right
for Gresham to “redeem” the license. (R. pp.15-19; R. pp.23-34). Finally, to the extent sﬁch a
right survived the March 26, 2007 Order (which it clearly did not), the right would have been
extinguished when the FCC approved the transfer of the license to the rcceivcr. (R. p;68). |

Not to be put off, howéver, on or around April 8, 2008, more fhan a year after the FCC
had apbroved of the transfer of the FCC licénse to the coijrt-appointed receiver, Gresham filed a
“Notice of Redemption and Tender of Pa'yment” with the Colleton County Clerk of Court,
together with $106,268.78 in funds purportedly belonging | to .Gresham (despite Saunders’
‘previously sworn, oral testimony in two previous hearings befor‘e the Special Referee identifying
Gresham’s assets and neglecting to mentiqn $106,268..78 in c'ash, ac.counts receivable, or similar
liquid assets). (R. bp.378-386; R. pp.387-388).

| After a hearing, the Special Referee issued an order filed on June 10, 2008 (the “June 10,

2008 Ordér’f), .denyi.ng Gresham’s motion to “redeem” the license on several grounds and, upén
Caswell’s motion, attaching the $106,268.78 in proceeds deposifed with the Clerk of Court as an
asset of Gresham which belonged to t.he receiver. (R. pp.36-50). The Special Referee also held
Gresham and Saunders in contempt for failing_to disclose the tendered money and other assefs of
Gresham and for deléyiﬁg the present proceeding and the FCC p;oceedir-lg. (R. pp-36-50).

Gresham moved for reconsjderation, revealing to the Special Referee for the first time
tHat the monies deposited with the Clerk of Court were not tendered by Gresham.; but were, in
fact, tendered by a third party entity which had ndt appeared in this action and which -
undisputedly had no right to “redeem” the FCC license. (R. pp.22-224; R pp‘.392-393).

At the subse_que;nt hearing on Gresham’s motion for reconsideration, Gresham contended,

for the first time, that the applicable statute of limitations on the execution of a judgment had

14



expired. (R.p. 326:11-17). The Special Referee carefully considered both parties’ i)osition over
the énsuing months and, on December 3, 2008, issued an ordef (the “December 3, 2008 Order™)
holding that' Gresham’s tender of the “redemption” payment was an unsolicited offer to settle the .
case; that Caswell had rejected the offer by filing a motion objeqting to the tender; and t.hat, ‘
therefore, the parties should'be left as they were. V(R. pp.51-54). The only issue the Special
A Referee addressed in the December 3, 2008 Order was the following: “Should the order of June
6, 2008, being reconsidered Hereunder be modified in any way[?]” (R. p.51). The Special
VReferee answered.tﬁis question in the affirmative in iny one respect: The Special Referee held
thét the judgment tﬁrouéh which Caswell claimed the $106,268.78 deposited \;vith thé Clerk of
Court was now void dué to the expiration of the statute of limitations and, therefore, could not be
: used by Caswell to. claim these funds. (R. p.53). The Special Referee also recognized that the
judgment. had been satisfied by the proceeds from the sale of the license and, therefbre, was
extinguished. (R. p.53).

In the orders on appeal, the Special Referee did not address the following: (1) Grésham’s_
untimely and u‘nnoticed. motion that the judicial sale of the license and other assets of WPAL-
FM, subject to F'CC approval, should b¢ set aside because the judg'ment allegedly lacked acﬁve
energy; (2) Gresﬁam’s argument, raised for the first time by motion ghonly before the December
3, 2008 Ordef, that the judgment should be set aside for chsideration purported to be -
“shockingly” inadequate; and (3) Gresham’s argument, previously raised to this Court,A that the
judicial sale of the license and other assets of WPAL-FM, subject to FCC approval, should be set
aside for violating federal law. This appeal followed.

VIIIL. Subsequent events

Two events occurred after the December 3, 2008 Orde;r and after Greshém filed a notice



of appeal which will be addressed here by Caswell.' ,Iﬁitially, Gresham requested and received
the amount Gresham tendered to the Clerk éf Court on behalf of a previously unidentified fhird
party. (R. p.394). This action mooted any continued consideration of whether the Special
Referee properly rejected the amount tendered—there is no more “deposit” and this Court would'
therefbre engage in a poinﬂess exercise if'this Court addressed the issue.

Secondly, on March 3, 2009, the FCC issued a decision approvihg the transfer of the
license from the receiver to Caswell and denying Gresham’s métion to reconsider the decision to
approve fhe transfer of the license from Gresham to the receiver. (R. pp.73-78). On appeal,
Gresham glosses over the cru01al matter that the FCC approved of the transfer of the llcense from
Grevsh’am to the receiver and from the receiver to Caswell. ‘Moreo’v_er, Gresham also fails to note.
that tfle FCC did not purport to void the Special Referee’s orders of February 21, 2007;lMarch _
26, 2007, Novembé_r 27, 2007; or June 6, 2008. '(R. pp.73-78). Instead, the FCC approved of
tllle Special Referee’s »procedu"r’es for permitting a sale of the license and other assets of WPAL-
FM subject to FCC approval, while noting that the attachment of a license (without consideration
. of FCC appréVal) and the sale of a bare license (without consideration of FCC appr(;val) are
prohibited under 'federél law. (R. pp.73-78).

| Arguments
I. The judicial salg should not be set aside for purportedly viplating the ten-year- limitation
period to exécute ona judgment

Gresham first contends the judicial sale should be set aside because the ten-year statute of

! Caswell addresses the second-of these matters-the FCC’s approval of the transfer of the license -
from the receiver to Caswell only in response to Gresham’s unilateral injection of this decision,
which was not presented to the lower court in determining the appealed orders as required by the
South Carolina Appellate Court Rules and to which Caswell objected in a motion prior to
submitting this brief. Caswell continues to object to the manner in which Gresham raised this
issue, which violates the South Carolina Appellate Court Rules.
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limitations has run on the judgment acquired by Caswell. Initially, this issue was not ruled upon

by the Special Referee and, therefore, was not preserved. See Lucas v. Rawl Family Ltd. P’ship,

' 359 S.C. 505, 510-11, 598 S.E.2d 712,715 (2004) (“It is well settled that_, but for a Qery few |
exceptional circumstances, ah appellate court cannot addres;% an issue uniess it was raised to and
ruled upon by the trial court.’;).

On the4'merits, the ten-year limitations period for execution on a judgment has no
application to the present case.. Section 15-39-30 of the South Carolina Code progfid_e.s és
follows:

Executions may issue upon final judgments or decrees at any time
within ten years from the date of the original entry thereof and -
shall have active energy during such period, without any renewal
or renewals thereof, and this whether any return may or may not
have been made during such period on such executions. :
There are two possible deﬁﬁitions of “execution” in Black’s Law Dictionary which are relevant

.in ihis context to determine what the General Assembly intended when it used the-' term
“execution” in the foregoing statute. First, execution may mean “[j]Judicial enforcement of a
money judgment, usu. by seizing and selling the j'udgmeht debtor’s property . . ..” Black’s Law
Dictionary p.609 (8lh ed. 2004). Second, “execution” may mean “[a] court order directing a
sheriff or other officer to enférce a judgment, usu. by seizing and selling the judgment debtor’s
property . . ..” Id.- In either case, however, execution on.the judgment assignéd by ‘Nancy.R.
Beach to Caswell was complete on April 3, 2007, when the FCC approved the transfer of the
broadcast license for WPAL-FM to the receiver. .(R. p.68). Pursuant to the March 26, 2007
Order, upon the FCC’s approval of this initial fransfer, the receiver had the absolute right to take

possession of Gresham’é assets. (R. ‘pp.15-'16). Accordingly, execﬁtion on the judgment was

complete by April 3, 2007, well before the ten-year expiration of the judgment, which Gresham
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contends occurred on June 2, 2008.
II. The,Spec'ial Referee properly rejepted Gresham’s attembt-to “redeem” the judicial sale
of Gresham’s assets |
Gresham next coﬁtends that Athe Special Referee erred in rejecting its purported
“redemption” of the judicial sale of its assets.
A. The appeal of this issﬁe is moot
Oncé more, Greshaﬁl failed to clear all procedural hurdles associated with this argument.

“This Court will not pass on moot and academic questions or make an adjudication where there

remains no acfual controversyf’ Sloan v. Greenville County, 356 S.C. 531, 552, 590 S.E..2d 338, -

349 (Ct. App. 2003). “A case bec‘omes moot when judgment, if rendered, will have no pr‘actical
legal effect updﬁ the existing controversy.” Id. “This is true when some event occurs making it
impossiBle for the reviewing Court to grant effectual relief.” Id. “The function bf appellate
courts is not to give opinions on merely abstract or theoretical maﬁérs, but only to decidé actual
‘controversies injuriously affecting the rights of some party to the litigation.’; &- “Accordingly,
cases or issues which-have becom¢ moot or academic in nature are not a proper subject‘of
;eview;” Id.

In this case, Gresham withdrew its deposit of the amount Gresham claims was necessary
to satisfy the judgment. R. p.394. As a result, any decision on this issué wopild bé academic
only.

B. The receiver is the only person or entity with standing to tender money on behalf

of Gresham

Section 15-39-430 of the South Carolina Code provides a judge the discretion to appoint

a receiver of property of the judgment debtor in a supplemental proceeding. See also S.C. Code
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Ann. § 15-_65-10(2) and (3) (recognizing the court’s authority to appoint a receiver after
judgment). The appointment of a receiver may be made even if the judgment debtor has
sufficient property to pay the judgment, and, when the receiver is appointed, he should be .the

receiver of all of the debtor’s property. Dilling Baker & Co. v. Foster, 21 S.C. 334 (1884).

“‘Under statutes providing for the appointment of a receiver in proceedings supplementary to
execution, the general rule is that such receiver is not the mere agent or representative of the
debtor, but occupies the relation of a trustee for the creditors, and may institute actions in his

own name to set aside fraudulent conveyances made by the debtor with a view to defeating his

creditors.”” Gardner v. Kirven, 173 S.C. 302, 175' S.E. 637; 639 (1934) (emphasis added).
“The judge may also, by order, forbid a transfer or other ciisposition_ of the property of the
judgment debtor not exempt from execution and any interference therewith.” S.C. Code Ann. §
15-39-440. | |
On March 26, 2007,4the' Special Referee appointed the receiver to take possession of all
of Gresham’s business and assets upon the FCC’s .apprbval of the transfer of Gresham’s license
to the receiver. (R. pp.15-16). The FCC approved this transfer on Apri1‘3, 2007. (R. p.68). On
Novefnber 27, 2007, the Speéial Refereé reConﬁrr'ned. the receiver’s authority to take possession
of all of Gresham’s assets and ordered Gresham, Saunders, and all of their agents to codperate in
this transfer. (R. pp.30-3i). Accordingly, the receiver is thé only entity with standing to tender
or otherwise dispose of any assets held by G.résham, and, to the extent any other person or entity
purports to tender properfy belonging to Gresham, such tender is void and of no effect.
- C. Gresham’s option to pay the judgment and stay the license transfer is

~ extinguished, expired, and waived

In South Carolina, there is no statutory right of redemption following an execution on a
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judgrﬁent. -See 33 CJS. Executions §265 (“The right of redemption is a substantive right; and
thereris no right of redemption following execution sales in general.”); 30 Am.Jur.2d Executions
"§359 (“In general, there is no right of redemption following execution sales.”). Ac;cordingly,
Gresham’s only basis for asserting a right to pay the judgment and stay the license transfer is the
.Special Referee’s order of Februafy 21, 2007. No other order from the Specrial Referee gives rise
té such a right.
The February 21, 2007 order prescribing the right.provides, in pertinent part:

The sale will be.ﬁnal upon the FCC consent to the assignment. 'If

the judgment debtor satisfies the full amount of the underlying

judgment in this matter, together with all interest, fees and costs’

due under the judgment before the FCC grant of assignment of

License, then the FCC assignment application will be withdrawn..
(R. p.12, §2). The order further compels Gresham to coopera'te with the preparation and filing of
the application_for FCC approval in lieu of appointing a reqeiver. (R. p.12, §2). Importantly, the
- Special Referee retained jurisdiction to enter “such further orders as are just under the
circumstance.” (R p.14).

On March 26, 2007, the Special Réferee properly éxercised this jurisdiction and

) _extinguished any _right of Gresham to pay the judgment. Between February 21 and March 26,
| 2007, Gresham failed to cooperate with the transfer despite repeated attempts by the successful
bidder. (R. p.15). As a result, the Special Referee appointed a receiver oyef all of Gresham’s
assets. (R. p.15). _This order ié completely inconsistent with any continuing right by Gresham to
pay the judgment and stay the transfer of the license. As such, the order ciéarly extinguishes any
sucﬁ right. | |

Further, on April 3, 2007, the FCC granted the receiver’s application to transfer the

- license to himself. (R. p.68). Thus, even if Gresham’s right under the February 21, 2007 order A

20



was not extinguished by the March 26, 2007 order, such right expired after this approval, per the
‘ plain terms of the February 21, 2007 order. |

Finally, Gresham’s conduct between February 21 and March 26 exhibits Gresham’s
intent to completely disregeird this order and is inconsistent with an intent to exercise a right

under the order. “Waiver is an intentional relinquishment of a known right and may be implied

from circum_stancc;s indicatingA an intent to waive.” Bonnette v. State, 277 S.C. 17, 18, 282 :
S.E.2d 597, 598 (71_98V1). “Acts inconsistent with the continued assertion of a r'ight, such as a
failure to insist upon the right, may constitute waiver.”- Id.. Accordingly, Gresham waived any
right it obtained through the February 21, 2007"Order. |

D; Gresham’s attempt to ex’er;ise any option to pay the judgment and ‘st’ay the
license transfer is barred by theAdo.ctrinesiof unclean hands, estoppel, and laches

“[1]f a party has unclean hands, the party is precluded from recovering in equity.”

* Anderson v. Buonforte, 365 S.C. 482, 493, 617 S.E.2d 750, 756 (Ct. App. 2005). “The'.'doctrine_

of unclean hands precludes a plainﬁff from recovering in equity if he acted unfairly in a matter _

that is the subjeét of the litigation to the prejudice of the Adefendant.” First Un. Nat. Bank v.
;SLde, 333 S.C. 554, 568, 511 S.E.2d 372, 379 (Ct. App. 1998). |

“The doctrine ovf estoppel applies if a person, by his actions, conduct, words or silence
which-amounts to a representation, or a concealment of material facts,‘caus.es_-another to alter his .

position to his prejudice or injury.” Hubbard v. Beverly, 197 S.C. 476, 480, 15 _S.E.2d'740, 741

(1941). With regard to the party estopped, the elements of equitable estoppel are: (1) conduct '
amounting to a false representation or concealment of material facts, “or, at least, which is
calculated to convey the impression that the facts are otherwise than, and inconsistent with, those

which the party subsequently attempts to assert;” (2) the intention or expectation that such
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conduct shall be acted upon by the other party; and (3) actual or constructive knowledge of the

real facts. S. Dev. Land & Golf Co., v. S.C. Pub. Serv. Auth., 311 S.C. 29, 33, 426 S.E.2d 748,
750 (1993). “As related to the party claiming the estoppel, the essential elements are: (1) lack of
knowledge and of the means of knowledge of the truth as to the facts in qﬁestion, (2) reliance
ubon the conduct of the party estopped,-and (3) prejudicial change in position.” 1d.

“Laches is an equitable doctrine defined as ‘neglect for an unreasonable and unexp]ained
length of time, ﬁnder circumstances affording opportunity for diligence, to do what in law ehould

have been done.’” Strickland v. Strickland, 375 S.C. 76, 83, 650 S.E.2d 465, 469 (2007)

(citation omitted). “In order to eetablish laches as a defense, a defendant must show that the
cofnplaining party unreasoﬁably delayed its assertion of a right, resulting in prejudice to the
.defendant.” Id.

" Here, Gresham and Saunders-_ have-sought, from the beginning of this supplementery
proceeding, to stall the judicial sale and transfer of the license and other assets of Gresham to the
receiver, and from the receiver to Caswell. The earliest evidenee of such ac.ti.ons is Saunders’s

“perjured testimony at the supplemental hearing on September 20, 2006. Since that time, Caswell
has spent over $100,000.00 in totel attorneys’ fees and costéithrou'gh eontinued motions,
hearings, and other requests for relief from the Special Referee in an atterﬁpt to address these
" actions, not to mention prosecuting four separate appeafs. (R. p;14:1-5). Further, Greshém’s
actions before the FCC have necessitated hiriné special counsel to seek FCC approval o_f the
license transfer, to the tune of well over $50,000.00 in additional attorneys’ fees ahd costs.
* Moreover, the receiver has expended af least $40,000.00 in costs and fees fo acquire Greshem’s

property and operate its busiﬁess since his appointment on March 26, 2007. (R. p.13:24-14:25).

Under these circumstances, Caswell has suffered overwhelming prejudice from Saunders’ and
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- Gresham’s irriproper' actions. As a result, Saunders and Gresham should be barred by the
doctrines of unclean hands, estoppel, and laches from asserting any option to pay the judgment in

lieu of transfer of the license. See Ingram v. Kasey’s Assocs., 340 S.C. 98, 107 n.2, 531 S.E.2d

A287, 291-92 n.2 (2000) (applying the doctrines of uhclean hands and estoppel to bar equitable
. relief to party attempting to exercise optioﬁ).

E. Greshalﬁ failed to tender sﬁfflcient payment to exercise his option

Thé Februaryv 21, 2007 order provides the appropriatev method to calculate a proper
tender: The judginent debtor, Gresham, must tender the full amount of the underlying judgment,
together with all interest, fees and costs. The judgment Vincludes $56,276.10 in p_rincipal with
interest at 8% per annum from June 1, 1998, as well as an award of fees and 6osts of $5,627.00,
which carries interest at the legal rate of-14% ‘per annum. See S.C. Code Ann. § 34-31-20(B)
(Supp. 1998) (“All money decrees and judgments of courts enrolled or entered shall draw
intereét according to law. The legal interest shall be at the rate of fourteen percent per a}mum.”);

Collins. Music Co., Inc. v. IGT, 365 S.C. 544, 55.3, 619 S._E.Zd 1, 5 (Ct. App. 2005) (‘5We rule the

fourteen percent (14%) rate applies to all causes of action arising between Jﬁne 9; 1982 and "
December 31,2000 ....”). Asa result, Gresham owed $130,794.83 on the judgment as of June
1, 2007, to say nothing of the interest accruing on the judgment sinﬁé this time.
NotwithrstavndingAthe foregoing, as sfated above, Caswell has also incurred substantial
attorneys’ fees and costs in prosecuting this action, which the‘ Special Referee has also ordered
be paid as a contempt sanction and part of any exercise of Gresham’s option. Despite tﬁe plain

terms of the February 21, 2007 order requiring these expenses be included in an exercise of the

option, Gresham did not tender this amount. Accordingly,v Gresham failed to properly exercise’

this optidn. See Ingram v. Kasey’s Assocs., 340 S.C. 98, 108, 531 S.E.2d 287, 292 (2000) (“[T]f
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the option reqqires performance in a certain manner, time is of the essence and exact compliance
with the teﬁns of the option are required.”).

I1I. The Special Referee properly held Gresl_lam and Saunders in contempt

Pursuant :to‘ section 15-39-490 of the South Carolina Code: “If any pe?son, party or -

witness disobeys an order of the judge or master, duly served, such person, party or witness may
be punished by the judge or master as for a contempt.” The Special Referee’s order of March 26,
2007 and another order filed on April 25, 2007 compel Gresham and its ofﬁcers to transfer ‘all of
Gresham’s assets to the receiver and to fully and timeiy cooperate in applying for the transfer of
‘the- FCC ]icense to Casweil. (R. p.17; R. pp.20-21). The Special Referee’s Order of'November
27,2007, compels Saunders and Gresham to transfer all of Gresham’s assets to. the Receiver and
to fuli_y and timély cooperate in the application to transfer the FCC license to Caswéll_. " (R.
| ppf30-3l). In willful violation of the foregoing, Saunders ahd Gresham failed to transfer at least
"~ $106,268.78 in Gresham’s cash assets to the receiver.’ (R. pp.378-386; R..pp.387-388).4 In
* willful violation of the foregoing, as the receiver test-iﬁed, Saunders and Gresham withheld or
actively impeded the receiver from obtéining a radio sounding board and other equipment which
were assets of ‘t.hel radio station... »(R. pp.268:15-269:22). Further, as the receiver explained,
Saunders physically threatened the feceivér during his efforts to collect these assets. (R.
p.262:15-25). As a result, Greshém and Saunders ére unequivocaily in violation of the Special
Referee’s previous orders and, in fact, have physically threatened an officer apiaointed by the
court. Accordingly, the Special Referee’s decision in this regard should also be affirmed.

I\}. The Special Referee did not violate federal law in prdering the broadcast license and
associated documents and records sold at a judicial sale subject to FCC approval

To reiterate, this issue was not raised to or ruled upon by the Special Referee in
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conjunction with the orders on appeal. See Lucas v. Rawl Family Ltd. P’ship, 359 S.C. 505,

510-11, 598 S.E.2d 712,- 715 (2004) (“It is well settled that, but for a very. few exceptional
-circumsiances, an appellate court cannot add;ess an issue unlesg it was raised to and rul‘ed upon
by the trial court.”). Moreover, Gresham raised these issues in a previous appeal. (R.‘p'.523).
~ This Céurt affirmed thé Special Referee’s order and .remitted the appeal. - (R. pp.70-71; R. p.72). |

This Court’s ruling is therefore the law of the case. See Judy v. Martin, 381 S.C. 455, 458, 674

S.E2d 151, 153 (2009) (“Under the law-of-the-case doctrine, a party is precluded from
relitigating, after an appeal, matters that were either not raised on appeal, but should have been,
or raised on appeal, but expressly rejected by the appellate court.”).

Gresham also loses on the merits of this argument, however. Simply put, the Special

Referee did not violate federal law. In MLQ Investors L.P. v. Pacific Quadracasting, Inc., 146
F.3d 746, 749 (9" Cir. 1998), the Ninth Circuit Court of Appeals edified:

Government licenses, as a general rule, are considered to be
“general intangibles” under the Uniform Commercial Code, “i.e.,
personal property interests in which security interests may be.
perfected.” In re Ridgely, 139 B.R. at 379. As discussed supra, In
re Ridgely makes it clear that license holders have no property
rights in the “actual broadcast frequencies themselves as against
the federal government,” 139 B.R. at 376, (citing In re Bill Welch, .
3 F.C.C.R. 6502 (1988)). . However, In re Ridgely and In re
Cheskey stand for the proposition that licensees do have a
proprietary right in the proceeds from a sale of a license, and may
‘grant'a security interest in those proceeds.

Further, in In re Media Props., Inc., 311 B.R. 244, 249 (Bkrtcy. W.D. Wis. 2004), the
court explained: -

While this proprietary interest does not allow any party to assert
any rights contrary to the FCC’s regulatory powers, the holder of a
license may receive proceeds from the transfer of the license to a
third party. The right to receive the proceeds of an approved sale
" is a private right that a party can give to its creditors. This limited
interest allows for the enforceability of a security interest in the
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proceeds of an FCC approved sale. A contrary outcome would
.mean that the distinction between private and public interests in
FCC license proceeds would have no meaning, and the private
interests would be devoid of value. '

(internal citations and quotation marks omitted); see also In re Beach Television Partners, 38
F.3d 535, 537 (11" Cir. 1994) (recognizing a security interest in the prdceeds from the sale of an

FCC broadcasting license does not contravene the FCC’s authority to regulate broadcast

frequencies); Aceribo _Radib Corp., Memorandum Opinion and Order, 101 FCC 2d: 545 (1985)
(honoring court order requiring licensee to execute éssignment application in favor of another '
party).

The Special Referee ordered an involuntary sale of Greshvam’s license and aésociated
documents and records (including public ﬁlesr and advertiser 'lists) s}ubject to approval by the
FCC. (R. p.12). The Special Referee then appointed a receiver to facilitate the transfer and seek
FCC approval of the successful bidder for the license. (R.Ap.15). As even the FCC reéognized,
the March 26, 2007 order “is a valid-éxercise of the Court’s authority under state law.” (R.
p.77). Accordingly, this Court should not sef aside the judicial sale.

V. T'he Special Referee did not err ;‘by failing Ito direct proper disfribution of excess value
of license”

'Ajgain, this issue was not properly raised to or ruled upon by thg Special Referee and,

accordingly, is not preserved for reyiew. See Lucas v. Rawl Family Ltd. P’ship, 359 S.C. 505,

510-11, 598 S.E.2d 712, 715 (2004) (“It is well settled that, but for a very few ,exceptional
circumstances, an appellate court cannot address an issue unless it was raised to and ruled upon
by the trial court.”)..

Moreover, Gresham has not deposited sums with the Court sufficient to satisfy the

judgment, a required prerequisite to attempting to exercise this right. See 30 Am.Jur.2d
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Executions §445 (“A judgment debtor should tender to the sheriff conducting the execution sale,
rather than the judgment creditor, sufficient sums to satisfy the judgment as stated in the writ of |
executioﬁ in order to have the sale set aside.”).

Finally, Gresham i; judicially barred by the equitable doctrine of laches from raising this
issue after expiration of Caswell’s judgment against Gresham. “Laches is an equitable doctrine
defined as ‘n¢glect for an unreasonab\le and unexplained length of time, under circumstances-
affording opportunity for diligence, to do what in law should have been done.”” Strickland v.
Strickland, 375 S.C. 76, 83, 650 S.E.2d 465, 469 (2007) (citationAomitted). “In order to establish
laches as a defense, a defendant must show. that the complaining party unreasonably delayed its
assertion of a right, resulting in prejudice to the defendant.” Id. In this case, Gresham attempts,
for the first time, to set aside an executioh which occurred, at the latest, on April 3, 2007. At the

.sarr.xe time, Gresham contends, also for the first time, that Caswell’s judgment against Gresham

éxpired on June 2, 2008. Gresham never explained why it waited more than a year to ;:hallehge
the sale or waited until the applicable limitations period expired before raising the issue. During
the interim, Caswell Has invested a sig.niﬁcant amount of time and money battling Gresham’s
itigation activities before the Special Referee and the FCC. "(Rf pp-269:23-270:5). To set aside
the executién now would work a grave injustice on Caswell. |

Finally, Gresham agéin loses on the merits of this argument. Gresham does not objéct to
the notice or the public nature of the judicial sale, at which the highest bidder was-Caswell.
Under these circumstances, the per se value Qf Gresham’s assets is the amount bid therefore.

Conclusion
Based on the foregoing, this Court should AFFIRM the Special Referee’s orders filed on

June 10, 2008 and December 3, 2008.
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