STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Aiken County

Honorable William P. Keesley, Circuit Court Judge

TﬁE STATE,
RESPONDENT,
V.
JOHNATHAN DEVON MOSS,

APPELLANT

APPELLATE CASE NO 2018-001552

* ANDERS BRIEF OF APPELLANT

JOANNA K. DELANY
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense -
PO Box 11589 :
_ Columbia, SC 29211-1589
(803) 734-1330

ATTORNEY FOR APPELLANT




TABLE OF CONTENTS
TABLE OF CONTENTS ..ot es e e i
TABLE OF AUTHORITIES ................. e wndi
STATEMENT OF ISSUE ON APPEAL........coiiiiieeeeeeeeeoeteeeeeeeee e revese e eessaseaesans 1
STATEMENT OF THE CASE.......oovuiiiieieveeesesie s sseessss s teesae s aesss e es s sees v sbsesninns 2
STANDARD OF REVIEW ........cooomimiiiiiiiseeeeeees s S s 3

ARGUMENT

The trial court erred when it admitted the entirety of Keondra
McKie’s recorded statement, including a prior consistent statement
that appellant was the perpetrator, where the elements of Rule
801(d)(1)(B), SCRE were not met, since there was no assertion of

recent fabrication or improper motive or bias...........ccveeeereerrerreererenns ettt 4
Relevant facts ..................... 4
DUSCUSSION............c..ooeeeeneiiniiiiiieeeeie ettt ettt et sv bt a e et et eenanenaeeas 6
EIONCLUSION .................................................................................................... e 10
PETITION TO BE RELIEVED AS COUNSEL.....c.ovioiirieererereieeeeseseiereseesnsseessesesesessseseseenes 11
.
\
i



TABLE OF AUTHORITIES

Cases
State v. Foster, 354 S.C. 614, 582 S.E.2d 426 (2003) ..c..cocevverueecvecrienennennns et e e e 3,7
State v. Fulton, 333 S.C. 359, 509 S.E.2d 819 (Ct. App. 1998) eeeeeeee e s e 8
State v. McDonald, 343 S.C. 319, 540 S.E.2d 464 (2000) ..c.eoorreiieeeieeiee et eve e 3
State v. Saltz, 346 S.C. 114, 551 S.‘E.2d 240 (2001).eeeviccccnirirenen ceres e [ 3,8
Tome v. United States, 513 U.S. 150 (1995)............. et esiaeeaes e 8
Rules |

Rule 106, SCRE .....corrre ............................................................... 6,7, 8
Rule 404, SCRE s e S 8
RUIE 613, SCRE ......ooooooeveoeeoeesooseoeesseessmemossssemsessosesssesssscmseseseeeeeseeeeeeesseese R R 6
Rﬁle 80T, SCRE ittt passihl

i



STATEMENT OF ISSUE ON APPEAL

Whether the trial court erred when it admitted the entirety of Keondra McKie’s-recorded
statement, including a prior ¢onsistent statement that appellant was the perpetrator, where the

elements of Rule 801(d)(1)(B), SCRE were not met, since there was no assertion of recent

fabrication or improper motive or bias?



STATEMENT OF THE CASE

On January 3, 2.018, an Aiken County Grand Jury indicted appellant for the offenses of
burglary in the first degree, armed robbery, kidnaping, assault and battery in the first degree, and
possession of a firearm during the commission of a violent crime. R. 388 — 397. Appeliant was
fried before the Honorable William P. Keesley ar\l)d a jury, from August 6 -9, 2018. R. 1.

Nicholas McCarley and Brianne Steiner represented appellant. R. 1. Appellant was tried
jointly with his codefendant Denzil Jordan, who was representéd by Derek Bush and Grant
Gibbons. R. 1. Bradley McMillan and Samuel Grimes represented the state. R. 1. Appellant was
. convicted as indicted and was sentenced to imprisonment for concurrent terms of twenty-five
years, twenty-five years, twenty-five years, ten years, and five years, {espectively. R.385,1. 10 -
386,1. 6.

This appeal follows.



STANDARD OF REVIEW

The admission or exclusion of evidence is within the discretion of the trial court and will
not be reversed on appeal absent an abuse of that discretion. St.ate v. Saltz, 346 S.C. 114, 551
S.E.2d 240 (2001). An abuse ;)f discretion occurs when the trial court’s ruling is'based on an
error of law. Strate v.‘ McDonald, 343 S.C.’ 319, 540 S.E.2d 464 (2000). The issué in the instant
case is governed by South Carolina’s Ruleé of Evidence, adopied in 1995.

Pursuant to Rule 801, prior consistent statements of a witness are
not inadmissible hearsay if: ‘ .
[1] the declarant testifies at the trial or hearing and is subject to
cfoss-examination concerning the statement;

[2] the statement is consistent with the declarant’s testimony;

[3] the statement is offered to rebut an express or implied charge

against the declarant of recent fabrication or improper influence or o
motive; and .

[4] the statement was made before the alleged fabrication, or

before the alleged improper influence or motive arose.

Rule 801(d)(1)(B), SCRE; accord Saltz, supra.

State v. Foster, 354 S.C. 614, 620-21, 582 S.E.2d 426, 429.(2003).



ARGUMENT

The trial court erred when it admitted the entirety of Keondra McKie’s recorded

statement, including a prior consistent statement that appellant was the perpetrator, where the

elemehts of Rule 801(d)(1)}(B), SCRE were not met. since there was no assertion of recent

fabrication or improper motive or bias.

When defense counsel moved to admit the.ﬁrst portion of Keondra McKie’s statément as
extrinsic evidence of a prior inconsistent statemént that she denied ma/king, the court erroneously
accepted the state’s claim the entire statement was admissible under the rule of completeness and
admitted the entire; stat_ementt This was error because the prior consistent portion did not meet
the requireménts of Rule 801(d)(1)(B), SCRE, since McKie had not been charged with recent -
fabricatioh or improper influence or motivé. /

Relevant facts A h | \. \

On August 1, 2017, Raymond Butler was robbed by two men who broke into his
apartment, Hit him with a pistol, played “Russian roulette” with him, and took his debit cards. R.
109,11. 11-12; R. 113, 1. 6 - R. 116, 1. 16. When Butler repofted the crime to police, he neglected
to tell them that he was alone in his home with Keondra Mine when the burglary began. R, 150,
1. 21-24. Butler gave a total of three wriften statements to laW enforcement—on August 1,
August 3, and August 5—about the matter, and in nohe did he claim appellant was \involved,
even though he knew appeliant through “family events” and allegedly saw his face duriﬁg the
robbery. R. 137, 1. 18 — 138, 1. 2; R. 112, 1l. 15-22. At tfial, Butler claimed he did not idéntify
appella}nt because he was afraid. R. 138, ll. 16-20. However, Butlér eventually claimed

appellant—who he knew—was the perpetrator. R. 174, 11. 7-15; R. 126, 11. 2-16.



McKie was tied to the crime because she was photographed as she used Butler’s debit
cards. R. 146, 1. 5-9. When confrontedv by police with McKie’s photograph at the ATM, Butler
admitted she had-been in his apartment. R. 127, 1l. 2-10. McKie was interviewed by police
ofﬁcers—an interview that was recorded-—and .she was dishonest, telling a number of different

\

stories. Initially, McKie claimed she was a victim too. See Defense Exhibit #1. Then she claimed -

the robbers were strangers who forced her to participate and dropped her off at a hotel. R. 214, 11.

4-9; Defense Exhibit #1. ! Evéntually McKie admitted her involvement and named Denzil
Jordan as one of the robbers, and finally she claimed appellant was the second robber. See
Defense _Exhibit #1. At the time, appellant was apparently in a romantic relationship with aﬁéfher
woman and with McKie. R. 213, II. 3-10. There was no forensic evidence tying appellant to the
crime.

At trial, McKie, who was also charged; testified against appellant and his codefendant. R.
147, 11. 13-14. Defense cduﬁsel and thé codefenaant’s counsel cross-examined McKie about her
. prior inconsistent statements to law enforcement, particularly about her repeated statements to
the officers that she did not kn9w the identities of the robbers. R. 230, . 13 — 232, 1. 24.
Although McKie was advised of thé substance of the stétement; the time and place it was bmade,
and the person to whom it was made, she denied making many of the inconsistent remarks. R.
227, 1. 13 =232, 1. 24; R. 251, 1l. 16-20; R. 258, 1l. 17-20. In particular, when questioned by
defense-counsel about whether she told Officers Sherman and Nelson that she was “being totally
honest, like vtotally honest” vx-lith th_elrn she denied making that statemeﬁt, even though she was

recorded saying so. R. 258, 11. 17-20.

I McKie’s recorded statement was made Defense Exhibit. #1 and is on file with this court. R,
247, ll./, 22-23. '



Defense counsel then moved to “introduce the video recording of Ms. McKie’s interview
in Richmond'County with Sergeant Sherrpan due to prior inconsistent statements up to . . . a
certain point in this video.” R. 261, 11. 10-14. Defense counsel wanted the video stopped before
McKie’s statements became consistent with her trial testimony and identified appellant as a
perpetrator. R. 233, 1l. 17-19. The state wanted the entire statement admitted pursuant to Rule
10l6, SCRE, the rule of completeness. R. 233, 1. 21 — 234, l 2. The court had previously ruled on
this matter when the codefendant’s counsel asked to impeach McKie with the video, although -
ultimately codéfendant’s counsel decided not to use the video.i R. 245, 1. 18. At thatdtime, the
court ruled that only the inconsistent portion of the video was to be admitted, and the video
would be stopped before McKie gave the prior consistent statement, which occurred at the tail

)
end of the interview. R. 241, 1. 22 — 242, 1. 2.

Curiously, however, when defense counsel moved to introduce the prior inconsistent.
portion of the Vided, the court seemingly disregarde'd’its prior ruling, and ruleci anew that if
defense counsel used the prior inconsistent statement, the entire recording—including the prior 7
" consistent statement—would be admittéd under the rule of completeness. R 263, 1l. 13-15. The
entire recording was so admitted, and the jury thus heard McKie’s trial testimbny improperly' ‘
bolstered by her prior 'claim;s that appellant was the perpetrator. R. 263, 1. 19. The jury.
déliberated for over two hc;urs before convicting appellant. R. 362, 11. 18-19; R. 372, 11. 14-15.
Discussion |

Mt Defense counsel was entitled to impeach McKie with extrinsic evidence of her prior

inconsistent statements pursuant to Rule 613(b), SCRE, since McKie was properly advised of the

circumstances surrounding the prior inconsistent statements but she denied making them.



However, the admission of the prior consistent sfatement was error. “[E]'Vidénce of a
prior éonsistent stétement is only permitted when the elements of Rule 801(d)(1)(B) are met. Put
51mp1y, a prior consistent state;nent offered for rehabilitation is either admissible under Rule
801(d)(1)(B) or it is not adm1s51ble at all.” State v. Foster, 354 S.C. 614, 621, 582 S.E.2d 426,
430 (2003) (emphasis in or1g1nal) (internal quotations and citations omitted). Pursuant to Rule
801, prior consistent statements of a witness are not inadmissible hearsay if:

[1] the declarant testifies at the trial or hearing and is subject to
cross-examination concerning the statement;

[2] the statement is consistent with the declarant’s testimony;

[3] the statement is offered to rebut an express or implied charge
against the declarant of recent fabrication or improper influence or
motive; and

[4] the statement was made before the alleged fabrication, or
before the alleged improper influence or motive arose.

State v. Foster, 354 S.C. 614, 621, 582 S.E.2d 426, 429 (2003). Here, the prior consisfent
stateﬁent was not ’offeréd pursuant to Rule 801, SCRE, but instead pursuant to'Rulel 106,
SCR\IE—the so-called “rule of completeness.” This was error, since Foster, supra, prohibits the
admission of prior éonsistent statements unless they comply with Rule 801.

The state did not argue at trial that the statement qualified for admission under Rule 801,
SCRE. Even had the solicitor tried to admit McKie’s prior cpnsistent statement under Rule 801,
SCRE—the only grounds by which a prior consistent statement can be admitted—this avenue
‘would fail, siﬁce there was no allegation ofi recent fabrication or ifnproper influence or motive.
Any motive McKie had to lie was present when the prior consistent statement was made—i.e.,
during her entire statement to police officers. Moreover, counsel did not open the door—he only
questioned the witness about her prior inconsistent statements, not her prior consistent statement.

“[Q]uestioning of a witness about a prior inconsistent statement [i]s insufficient to

invoke Rule 801(d)(1)(B).” Foster, 354 S.C. at 622, 582 S.E.2d at 430 (empbhasis in original). A

v
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party may not offer a prior consistent statement to rehabilitate its witngss and bolster his
credibility simply because it was called into question by cross-examination about his prior
inconsistent statements. /d. at 623-24, 431. “Aithough questioning a witness about a prior
inconsistent statement does call the witness’s credibility into question, that is not the same as
charging the witness with ‘recent fabrication’ or ‘improper influence or motive.”” State v. Saltz,
346 S.C. 114, 124, 551 S.E.2d 240, 245 (2001). / H

And, a prior consistent statement is only édmissib]e under 801(d)(1)(B) provided that
“the statement must have been made before the alleged fabrication, or before the ba_lleged
improper influence or m;)tivé arose.” State v. Fulton, 333 S.C. 359, 364, 509 S.E.2c}1 819, 821
(Ct. App. 1998) (alterations omitted); and see Tome v. United States, 513 U.S. 150 (1995). Here,
the prior consistent statement was made after a motive to fabricate arose—i.e., after McKie knew
that she was a suspect and was cooperating with police officers in an attémpt to reduce her
criminal liability. | |

While it is true that Rule 106, SCRE allows the .adrﬁission of thé entirety of a recorded
statement when it should, in fairness, be considered, that rule is by definition and necessity
subservient to other r_ulles of evidence. The rule explicitly references “fairness.” Here, it was
unfair to admit the prior consistent statement, as it bolstered McKie’s credibility. Moreovef,
there are myriad ways in which the admission of the entirety of a statement might ostensibly be
admitted based on Rulé 106 which would flagrantly violate other rules of evidence. For example,
if McKie had gone on to claim that appellant was an axe murderer who drowned puppies, that
statement would be excluded under Rule 404, SCRE, even though it constituted a portion Qf the

statement’s entirety. Therefore, Rule 106 is necessarily subservient to other rules—including

Rule 801(d)(1)(B).



. Since a prior consistent statement is only admissible pursuant to Rule 801(d)(1)(B),

SCRE and the statement did not meet the requirements of that rule, its admission was error.



CONCLUSION

Based on the fore\going argument, appellant respectfully requests this Court reverse his

conviction and sentence and remand for a new trial.

ATTORNEY FOR APPELLANT

This 1st day of July, 2019.
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PETITION TO BE RELIEVED AS COUNSEL

Counsel for Johnathan De_von Moss states:

1. She is- Appellate Defender for the South Carolina Office of Appellate Defense,
~ and was appointed to represent appellant.

2. She has reviewed the record of appellant’s trial before Judge William P. Keesley,
which was held on August 6 — 9, 2018, and, in her opinion, the appeal is without legal merit
sufficient to warrant a new trial. ‘ ‘

3. She has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967),
_briefed an arguab{e legal issue which arose during the course of the trial.

WHEREFORE, she asks the Court to relieve her as counsel for Johnathan Devon Moss.

espectfully Submitted,

ATTORNEY FOR APPEI:L,;_ ;

' This 1st day of July, 2019.
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