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MCDONALD, J.: In this consolidated appeal, Beaufort County and the United
States of America (collectively, Appellants) argue the master-in-equity erred in
reversing the Beaufort County Planning Commission's decisions requiring Grays
Hill Baptist Church (the Church) to apply for a new development permit and
denying the Church's subsequent application for the permit to construct a
fellowship hall. Appellants contend the Church's 1997 development permit did not
allow the Church to pursue additional development ten years later, and the
County's 2006 ordinances addressing areas near the Beaufort Marine Corps Air
Station proscribed approval of the Church's new development application.
Appellants further argue the master erred in finding the Beaufort County Zoning
Board of Appeals (the Zoning Board) erroneously denied the Church's request fora
zoning variance. We reverse the decisions of the master and reinstate the orders of
the Planning Commission and Zoning Board.

Facts and Procedural History

On December 4, 1996, the Church applied for a development permit from Beaufort
County. The application narrative detailed that "Phase I of the development will
consist of a 15,872 [square foot] church with 25,250 [square feet] of asphalt and
concrete paving. Phase II of the development will consist of an 11,250 [square
foot] building shown on the enclosed plans as the building south of the church."

On January 7, 1997, the Beaufort County Zoning and Development Administration
issued the Church a development permit, which indicated: "All permits expire two
(2) years from the date of approval unless substantial improvement has occurred or
final Subdivision plat has been recorded.” On February 27, 1997, the Beaufort
County Department of Inspections issued the Church a construction permit for a

© 15,280 square foot building. The proposed use for the construction was
"assembly," with a construction cost of $632,800. The Beaufort County
Development Division issued a certificate of compliance on December 17, 1997,
after the work listed on the construction permit had been completed.

In 2006, the Beaufort County Council (County Council) enacted ordinances for an
"Airport Overlay District" (the AO District), creating "accident potential zones"
(APZ) and "noise zones" in areas surrounding Beaufort's Marine Corps Air Station
(MCAS-Beaufort). Certain land uses and building expansions are restricted within
the AO District. Although the AO District ordinances (the Ordinances) prohibited
places of worship, they allowed "non-conforming places of assembly and worship
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[to] expand [ ] by up to 15% in accordance with Table 106-9! provided that the
expansion does not increase the occupant load of the building."

In 2007, the Church applied for a permit to build its fellowship hall. The Church
- contends it applied for a construction permit, but the County required it to first
obtain a development permit. On June 29, 2007, the County notified the Church
that the Beaufort County Development Review Team had reviewed the Church's
application and determined it needed to seek a variance from the Zoning Board
because the fellowship hall would increase the occupant load of the building and
expand its area by more than fifteen percent, in violation of the AO District
ordinance.

On October 10, 2007, the County notified the Church of the Review Team's staff
recommendation to disapprove the project because the Church's proposed
construction would increase the floor area by sixty percent. The Ordinances limit
any increase to fifteen percent; further, such an increase must not "substantially
increase the occupant load of the site." The Review Team subsequently
disapproved construction of the fellowship hall, finding the Church's proposed
construction did "not meet the intent of the [AO] District" because it would double
the occupancy load.

The Church appealed the Review Team's decision to the Planning Commission.
Following a hearing, the Planning Commission unanimously denied the Church's
appeal.> The Church appealed the Planning Commission's decision to the circuit
court pursuant to S.C. Code Section 6-29-820.°

At a hearing before the master-in-equity, the parties agreed "that it would be in the
best interest of justice" for the master to hold the appeal in abeyance to allow the
County to review a variance request from the Church. The Church later applied for

! Table 106-9 referenced, inter alia, conforming uses and structures, correction of
nonconformities, setbacks, density standards, and feasible landscaping and buffers.

2 There is no transcript or recording of this hearing. The Planning Commission's
minutes from December 3, 2007, are included in the record; however, there are
four pages missing, and it appears that these missing pages reported the Planning
Commission's discussion of the Church's application.

38.C. Code Ann. §§ 6-29-820 through 840 sets forth the requirements and
procedures for appeals from local zoning boards to the circuit court.
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a variance, stating, "The Church seeks the construction of a fellowship hall as
originally permitted, which would be a larger than 15% expansion of the existing
building size." The Church asserted the fellowship hall would not increase the
occupant load for the site. ' :

The Board denied the variance request, finding the request did not meet the criteria
for a variance under the Beaufort County Zoning and Development Standards
Ordinance. The Church appealed the Zoning Board's decision; however, due to the
lack of a record from the 2007 Planning Commission hearing, the master remanded
the matter to the Commission for a de novo hearing on the question of whether the
proposed fellowship hall would increase the Church's occupant load.

At the Planning Commission's December 5, 2011 hearing on the permit
application, the Church explained it planned to build a fellowship hall as part of the
1997 development plan shown on the plat it submitted with the application for a
development permit, but financial constraints delayed the construction of the hall.
The Church claimed it contacted the County when it learned of the Ordinances,
and the County informed the Church its development would not be impacted by the
new restrictions. The Church further asserted the fellowship hall would not
increase the occupant load because the fellowship hall and sanctuary would never
be used at the same time.

The County argued the Church's 1997 permits did not cover the fellowship hall. It
noted the narrative attached to the Church's application for the 1997 development -
permit divided the development into two phases. The County "closed out" the
1997 permit with a final inspection in December 1997 after it issued a certificate of
compliance.* The County further noted the Church was not entitled to anew |

4 No development permit has ever been issued for "Phase IL," the fellowship hall
structure shown on the plat submitted with the Church's application for the 1997
development permit. The submitted narrative for the project describes Phase II as
- "an 11,250 [square foot] building shown on the enclosed plans as the building
south of the church." At oral argument, Beaufort County's counsel explained that
for the 1997 development permit to have included both the church building and the
fellowship hall, it would have been necessary for the Church to seek a permit for
the development of 27,122 square feet (the total for the two proposed structures),
along with the 25,250 square feet of proposed asphalt and concrete paving.
Instead, the permit application sought to develop only Phase I—the 15,872 square
feet for the church building—along with the accompanying square footage for the .
asphalt and paving on the lot.
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development permit because the fellowship hall would increase the occupant load
of the site, explammg, "[WThat the [CJounty is tasked with isn't what the practical
application is going to be; it's what the potential is for increasing. They have to
look at not what representations are made because this building . . . may not always
belong to the [Clhurch."

The County emphasized that regardless of whether the construction of the
fellowship hall exceeded fifteen percent of the disturbed area or build area, the
fellowship hall would increase the occupant load of the site. Occupant load is
based on the potential number of people that could be present on the site, not the
number the Church believes would be there.

The Church stated the only evidence it had showing the County had assured it that
the new ordinances would not affect its development was a letter from its pastor to
~ the board of trustees describing his conversation with county officials. The County
objected to the letter as hearsay.

By a vote of six to two, the Planning Commission found the Development Review
Team did not err in reviewing the Church's application for a permit or in
determining the requested development would increase the occupant load. The
Planning Commission found the construction of the fellowship hall would
significantly increase the potential occupancy load for the site and prov1ded the
Church with a letter of its ertten findings.

The master-in-equity reversed the decisions of the Planning Commission and the
Zoning Board, holding the County erred in requiring the Chuich to obtain a new
development permit. The master found the 1997 permit encompassed the
fellowship hall; construction of the fellowship hall would not increase the occupant
load; and the Planning Commission applied an incorrect expansion standard under
the AO Ordinances. Finally, the master found the Zoning Board's denial of the
Church's request for a variance was unsupported by the evidence.

After the County filed its Rule 59(e), SCRCP, motion to reconsider, the Church
and the County asked the master to take the motion under advisement so the parties
could continue negotiating in an attempt to resolve the matter. When the parties
informed the master they could not reach an agreement, the master denled the
County's motion to reconsider.

~ Standard of Review
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"The appellate court gives 'great deference to the decisions of those charged with
interpreting and applying local zoning ordinances." Arkay, LLC v. City of
Charleston, 418 S.C. 86, 91, 791 S.E.2d 305, 308 (Ct. App. 2016) (quoting
Gurganious v. City of Beaufort, 317 S.C. 481,487,454 S.E.2d 912, 916 (Ct. App.
1995)). "By statute, the trial court must uphold a decision by the Planning
Commission unless there is no evidence to support it." Town of Hollywood v.
Floyd, 403 S.C. 466, 476, 744 S.E.2d 161, 166 (2013) (citing S.C. Code Ann. § 6-
29-840(A) (Supp. 2005)). "A court will refrain from substituting its judgment for
that of the reviewing body, even if it disagrees with the decision." Furrv. Horry
Cty. Zoning Bd. of Appeals, 411 S.C. 178, 184, 767 S.E.2d 221, 224 (Ct. App.
2014) (quoting Clear Channel Outdoor v. City of Myrtle Beach, 372 S.C. 230, 234,
642 S.E.2d 565, 567 (2007)). "However, a decision of a municipal zoning board
will be overturned if it is arbitrary, capricious, has no reasonable relation to a ‘
lawful purpose, or if the board has abused its discretion." Austin v. Bd. of Zoning
Appeals, 362 S.C. 29, 33, 606 S.E.2d 209, 211 (Ct. App. 2004) (quoting Resz. Row
Assocs. v. Horry Cty., 335 S.C. 209, 216, 516 S.E.2d 442, 446 (1999)). ‘

"On appeal, we apply the same standard of review as the [special] circuit court
below: the findings of fact by the Board shall be treated in the same manner as
findings of fact by a jury, and the court may not take additional evidence." Id.

Law and Analysis
L Developmént Permit
A. Applicability of the 1997 Development Permit

Appellants argue the master-in-equity erred in finding the Church's 1997
development permit applied to the construction of a fellowship hall in 2007, -
because the permit had expired. We agree.

"A landowner acquires a vested right to continue a nonconforming use already in -
existence at the time his property is zoned in the absence of a showing that the
continuance of the use would constitute a detriment to the public health, safety or
welfare." Vulcan Materials Co. v. Greenville Cty. Bd. of Zoning Appeals, 342 S.C.
480, 498, 536 S.E.2d 892, 901 (Ct. App. 2000) (quoting F.B.R. Inv'rs v. Cty. of
Charleston, 303 S.C. 524, 527, 402 S.E.2d 189, 191 (Ct. App. 1991)). However,
"the mere contemplated use of property by a landowner on the date a zoning
ordinance becomes effective precluding such use is not protected as a

00006



noﬁconforming use." Lake Frances Props. v. City of Charleston, 349 S.C. 118,
124-25, 561 S.E.2d 627, 631 (Ct. App. 2002).

In Friarsgate, Inc. v. Town of Irmo, a developer prepared to build a condominium
project on property in Irmo, which had no zoning ordinances at the time the project
was approved. 290 S.C. 266, 268, 349 S.E.2d 891, 892 (Ct. App. 1986). The
developer implemented drainage, grading, landscaping, sewer, and water
distributions; cleared a portion of the tract; obtained building permits for one
building containing five units; and began constructing piers and foundations for the
building. Id. at 268,349 S.E.2d at 893. Thereafter, Irmo enacted zoning
ordinances, which zoned the developer's property into a single family residential
district. Id. The developer subsequently ceased construction and the building
permits expired. Id. Upon learning Irmo would not issue new building permits for
the project, the developer brought an action in circuit court; the circuit court found
the developer had a vested right to complete the project. Id. However this court

. reversed and held that because "a building permit was required to construct each of
the fourteen buildings in the project, the commencement of construction on one
building did not constitute an appropriation of the entire tract to the project." Id. at
272,349 S.E.2d at 895. The court noted the developer could have obtained
building permits for the entire project prior to the enactment of the zoning
ordinances, but the evidence in the record indicated it did not do so for financial
reasons. Id.

Similarly, in F.B.R. Investors, a developer owned fifteen acres on James Island, on -

which it planned to build a multi-family project consisting of quadruplexes; the
land was zoned for such use. 303 S.C. at 525-26, 402 S.E.2d at 190. After
‘receiving preliminary approval from the county, the developer decided to develop
the property in two phases and began to build Phase I. Id. at 526, 402 S.E.2d at
190. Charleston County Council subsequently adopted the "James Island Land
Use Plan," which "called for all undeveloped land along two lane roads on James
Island to be zoned for single family use," including the developer's land. /d.
Thereafter, the developer brought an action claiming it had a vested right to
complete Phase II as a multi-family development. Id. at 526, 402 S.E.2d at 191. -
The circuit court agreed, holding the developer had a vested right to build Phase II
because it had completed fifty-five percent of the total project and—although no
building permits had been obtained for Phase II—the developer had made -
substantial expenditures for the entire development. Id. This court reversed,
noting the developer had neither obtained building permits nor begun construction
on Phase II. Id. at 527,402 S.E.2d at 191. Although the developer could have
developed the tract as one project, "it chose to divide it into two projects." The
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developer's expenditures—such as a water system, drainage and sewer lines—were
"directed toward the completion of Phase I. Phase II was essentially barren land

when the zoning change occurred." Id.

The analyses of Friarsgate and F.B.R. Investors apply to this matter. Here, in both
the narrative included as part of the Church's initial development application and
its 2007 application, the Church stated Phase I included the sanctuary, grass
parking spaces, and asphalt and concrete paving; Phase II consisted of an 11,250
square foot fellowship hall. At the Planning Commission's hearing, the Church's
pastor acknowledged the fellowship hall was part of the second phase of the
project. And on its face, the Church's 1997 development permit stated it expired
two years from the approval date "unless substantial improvement has occurred."
Although the Church made improvements to the site, these improvements were
directed toward the construction of Phase I-—the sanctuary and parking area. See
id. at 527,402 S.E.2d at 191 (holding a developer did not have a vested right to
complete Phase II of its project because it chose to divide the project into two
‘phases and its prior efforts were "directed toward" completing the first phase).
Additionally, the Church's building permit covered only the sanctuary, and the
Church's pastor explained the Church postponed building the fellowship hall for
financial reasons. See Friarsgate, 290 S.C. at 272, 349 S.E.2d at 895 (holding the
developer did not have a vested right to complete a condominium project because
it could have obtained building permits for all fourteen buildings prior to the
enactment of the zoning ordinance, but chose not to for financial reasons). Further,
a review of the record reveals no evidence that the Church sought to extend the
1997 development permit. Therefore, the master-in-equity erred in finding the
1997 development permit authorized the Church to construct a fellowship hall
some ten years later.

B. Denial of New Development Permit

Appellants argue the master erred in reversing the Planning Commission's denial of
the Church's application for a new development permit because the evidence
supports the Planning Commission's finding that construction of the fellowship hall
would significantly increase the occupancy load of the site. We agree.

"Rezoning is a legislative matter. The legislative body's decision in zoning matters
is presumptively valid, and the property owner has the burden of proving to the
contrary." Harbit v. City of Charleston, 382 S.C. 383, 390, 675 S.E.2d 776, 779—
80 (Ct. App. 2009), as amended (May 4, 2009) (citation omitted).
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[T]here is a strong presumption in favor of the validity of
municipal zoning ordinanees, and in favor of the validity
of their application, and when the planning commission
and the city council of a municipality have acted after
reviewing all of the facts, the court should not disturb the
finding unless such action is arbitrary, unreasonable, or

in clear abuse of its discretion, or unless it has acted ,
illegally and in excess of its lawfully delegated authority.

Id at 391, 675 S.E.2d at 780. Accordingly, this court may not reverse a
municipality's zoning decision if the decision is "fairly debatable." See Knowles v.
City of Aiken, 305 S.C. 219, 223, 407 S.E.2d 639, 642 (1991) ("[W]e must leave
the City's decision undisturbed 1f the propriety of that decision is even 'fairly
debatable."").

In 2006, the County Council enacted the Ordinances, which restricted land use in
accident potential zones (APZs) and certain "noise zones" in areas surrounding
MCAS-Beaufort.

The AO District shall overlay other zoning classifications
that shall be referred to as base zoning. The AO District
includes all lands within an established footprint affected
by airport operations at [MCAS-Beaufort]. The ovetlay
includes all lands underlying the Noise Zones of 65 DNL
(day-night average sound level) and above, and [APZ]s
as designated in the most recent Air Installations
Compatible Use Zones (AICUZ) Report for MCAS-
Beaufort as authorized for use by the Department of the
Navy, and as adopted by the [County Council].

Beaufort County, S.C., Code of Ordinances, Appendix Al § 1 (2006).° The
Ordinances require property owners within the district to be notified of their
location within the district "to increase public awareness and to ensure the general
safety and welfare of persons affected by adverse impacts common to military
aircraft operations." Under the Ordinances, APZs are divided into three categories:
(1) "Clear Zone" areas at the end of the runway which possess a high potential for

3 The Ordinances have been recodified in the Beaufort County Community
Development Code. -
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"accidents; (2) "APZ-1" areas that possess a "significant potential" for accidents;
and (3) "APZ-2" areas that possess a "measurable potential for accidents." Id.

In 2007, when the Church applied for the new development permit, the Ordinances
allowed "non-conforming places of assembly and worship [to] expand][ ] by up to
15% in accordance with Table 106-9 provided that the expansion does not increase
the occupant load of the building." Beaufort County, S.C., Code of Ordinances,
Appendix A1 § 7(A)(6) (2006).°

We find the master erred in reversing the Planning Commission's denial of the
Church's permit application because the evidence in the record clearly supports the
Planning Commission's finding that the fellowship hall would increase the
occupant load for the site. See Arkay, LLC, 418 S.C. at 91-92, 791 S.E.2d at 308
("This court will not reverse a zoning board's decision unless the board's findings
of fact have no evidentiary support or the board commits an error of law."). Atthe
~ Planning Commission's hearing on remand, Fire Marshal Tim Ogden explained,
"[T]he occupant load is defined in the fire code as the maximum number of people
allowed in a building." Ogden testified the current occupant Joad for the Church's
site was 329 for the sanctuary. The occupant load for the Church's fellowship hall
could range from 533 to 1,600, depending on a variety of factors, including the
number of exits and use of the building, but a final occupant load could not be
determined until completion of the building.

The only evidence presented to the Planning Commission that the fellowship hall
would not increase the occupant load was the Church's assertion that the fellowship
hall and the sanctuary would not be used at the same time. However, the Fire
Marshal clarified that fire codes view occupant load for a sanctuary as separate
from that for a fellowship hall where these are two separate buildings. Regardless-
of whether the fellowship hall would present only a fifteen percent increase of -
disturbed area at the site, its construction would at least double the occupant Joad.
Therefore, we reverse the master-in-equity and reinstate the Planning )
Commission's denial of the Church's permit application. See id. at 91, 791 S.E.2d
at 308 ("The appellate court gives 'great deference to the decisions of those
charged with interpreting and applying local zoning ordinances."). '

6 County Council amended the Ordinances in 2008, to allow places of assembly
and worship to expand by up to 15 percent of the existing floor area provided the
expansion did not increase the occupant load of the buildirig and so long as the
expansions were minor "to accommodate bathrooms, storage space, kitchens, and
office space.”
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IL. Variance Request

In reversing the Zoning Board's decision to deny the variance, the master
emphasized that "[1]ike the Planning Commission, [the Board] is assuming that the
Fellowship Hall and the existing building would be occupied simultaneously (as
opposed to alternatively), which is an assumption that has no evidentiary support.”
The master found that because the fellowship hall would not increase the occupant
load, the Zoning Board's findings were unsupported by the evidence. As noted
above, this was error because abundant evidence supported the Zoning Board's
occupancy load concern.

"When deciding whether to grant a variance, a local board must be guided by
standards which are specific in order to prevent the ordinance from being invalid
and arbitrary." Rest. Row Assocs., 335 S.C. at 214, 516 S.E.2d at 445. "Granting a
variance is an exceptional power which should be sparingly exercised and can be
validly used only where a situation falls fully within the specified conditions." Id.
at 215, 516 S.E.2d at 445-46. The variant applicant bears the burden of proving its
entitlement to a variance. Id. at 216, 516 S.E.2d at 446. A board's denial of a
request for a variance is correct if the variant applicant fails to meet all
requirements of a county's variance ordinance. /d.

At the time of the Church's request for a variance, the County Code of Ordinances
allowed the Board to grant a variance "under limited circumstances, [for] a
building or structure that does not comply with this chapter's standard when strict
enforcement would represent a unique, undue, and unnecessary hardship."
Beaufort County, S.C., Code of Ordinances, Section 106-521 (2006). To grant
such a hardship variance, the Zoning Board considered whether:

(1) There are extraordinary and exceptional conditions
pertaining to the particular piece of property.
Extraordinary conditions could exist due to
topography, street widening, beachfront setback
lines or other conditions which make it difficult or
impossible to make reasonable use of the property.

(2) These conditions do not generally apply to other
property in the vicinity. .
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€)

(4)

5)

Because of these conditions, the application of this
chapter to the particular piece of property would
effectively prohibit or unreasonably restrict
utilization of the property.

The authorization of a variance would not
adversely affect adjacent property or the public
good. Also, the character of the district would not
be harmed by the granting of the variance.

“The hardship of which the applicant complains
must: - g

a. Relate to the applicant's land, and not to the
applicant's personal circumstances;

b. Be unique, or nearly so, and not one common to
many surrounding properties;

c. Not be the result of the applicant's own actions;
and

d. Be one suffered by the applicant and not the
adjoining landowners- or the general public.

Beaufort County, S.C., Code of Ordinances, Section 106-522(a) (2006). In
addition, it was necessary that the Zoning Board find the variance:

(1)

@

3)

Is the minimum necessary to relieve the

unnecessary hardship and permit a reasonable use
of the land;

Will not be injurious to the neighborhood
surrounding the land where the variance is
proposed and is otherwise not detrimental to the
public welfare;

Is in harmony with this chapter's purposes and
intent; and
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‘(4) Is consistent with the comprehensive plan.
Beaufort County, S.C., Code of Ordinances, Section 106-522(b) (2006).

In its appeal to the Zoning Board, the Church contended the "extraordinary and
exceptional conditions" entitling it to a variance were that it obtained the 1997
development permit, which it believed covered the fellowship hall, prior to the
enactment of the Ordinances. The Church further argued it was entitled to a
variance because it believed the occupant load would not increase. Because such
circumstances generally did not apply to other property in the area, the Church
claimed it satisfied the hardship conditions. The Church asserted it would be
unreasonable to restrict the use of the property to only the sanctuary because the
fellowship hall was "a reasonable adjunct use" and the expansion would not harm
the public good because "its mission . . . by definition is to promote the public
good." Finally, the Church noted the County could use the fellowship hall in
conjunction with the County's emergency preparedness plan.

In denying the Church's request for a variance, the Zoning Board found the
Church's request did not meet the criteria of Section 106-522 because:

a.  There wereno extraordinary and exceptional
conditions pertaining to this particular piece of
property.

b.  The authorization of the variance would adversely

affect the adjacent properties or the public good.
Also, the character of the district would be harmed
by granting the variance.

c. [The requested Variance] was not in harmony with
the chapter's purposes and intent; and

d. [The requested Variaﬁce] was not consistent with
the comprehensive plan.

We find there is evidence in the record to support the Zoning Board's findings. In
codifying the zoning restrictions for the AO District, County Council specified the
purpose of the District, recognizing the public safety concerns in areas surrounding
MCAS-Beaufort. Further, County Council required that property owners within
the District to be notified "to increase public awareness and to ensure the general
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safety and welfare of persons affected by adverse impacts common to military
aircraft operations." Beaufort County, S.C., Code of Ordinances, Appendix Al § 1
(2006). Because of the risks inherent to the AO District, the Ordinances restrict
property uses and building expansions therein to limit the potential number of
people at risk should an accident occur. Beaufort County, S.C., Code of
Ordinances, Appendix A1 § 5 (2006). According to the chairman of the board of
trustees for the Church, the Church was classified as an APZ-2 area, meamng it
possessed a "measurable potential for accidents."

Constrained by our standard of review, we cannot disregard the evidence
supporting the Zoning Board's finding that allowing the Church to more than
double its potential occupant load would "adversely affect . . . the public good" and
be inharmonious with the purposes and intent of the County s legislation
addressing the Airport Overlay District. Accordingly, we find the master- 1n-equ1ty
erred in reversmg the Zoning Board's denial of the Church's variance request.

Conclusion

Based on the foregoing, we reverse the orders of the master—in—f:quity and reinstate -
the decisions of the Beaufort County Planning Commission and Zoning Board.

REVERSED.

HUFF and GEATHERS, JJ., concur.
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ARGUMENT

I. IN REVERSING THE DECISION OF THE BEAUFORT COUNTY MASTER IN
EQUITY, THE SOUTH CAROLINA COURT OF APPEALS ERRED OR
OVERLOOKED OR MISAPPREHENDED THE FACT THAT THE LOWER COURT
PROPERLY CONCLUDED THAT THE ORIGINAL DEVELOPMENT PERMIT AND
PLAT ENCOMPASSED A SINGLE DEVELOPMENT PROJECT WHICH INCLUDED
THE FELLOWSHIP HALL, AS OPPOSED TO A DEVELOPMENT WHICH
ENCOMPASSED EVERYTHING EXCEPT FOR THE FELLOWSHIP HALL.

The .Méster—In~Equity properly found that the Appellant should not have required the
Church to seek a new Development Permit as a prerequisite to the Construction Permit for
the Fellowship Hall, as the ellowsnip Hall is plainly and clearly shown on the Development
Plat and the original Development Permit, under its own terms, had not expired since
substantial improvement to the development had occurred within two (2) years from the
issuance of the Development Permit.

The Appellant argues that the above finding by the Master-In—Equlty was error,
inasmuch as the Fellowshlp Ha]l was not encompassed by the ongmal Development Permit,
but rather, was part of an independent, "Phase II" development for which a permit had never
been issued. In so arguing, it is respectfully submitted that the Appellant is confusing the
phased construction of the project, with the unified development of the project. Additionally, the
Appeilant is failing to distinguish between what is contained in the application for the
Development Permit; with what was actually granted in the Development Permit itself.

The fundamental facts underling this case are fairly straight forward.

The Church is the owner of a pafcel of real property located in Beaufort County, South
Carolina consisting of 9.35 acres located at the intersection of U.S. Highway 21 and South

Carolina Highway 71. In 1996 the Church applied to Beaufort County for a Development Permit

to develop its 9.3 5 acre parcel of real property.

1
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In conjunction with its application for a Development Permit, the Church prepared and
submitted té Beaufort County a plat depictiné in detail the proposéd devélopment. The primary
features of this proposeci development are two (2) large buildings, one (1) labeled "Proposed
Church" and the other labeled "Proposed Sanctuary." The "Proposed Sanctuary" has geﬁerally
been referred to in this litigatioﬁ as the "Feﬂdwship Hall" and is the building which is the subj ect
of this appeal. In addition to the abéve buildings, the Development Plat also shows asphalt paved
roadways encircling the two (2) préposed buildings, as well as paved and unpaved iaarking
surrounding both of the proposed buﬂdings. See Exhibit A to Final Order.

On January 7, 1997, the Church received a Developﬁent Permit from Beaufort County to
develop its 9.35 acre parcel of property as shown on the aforesaid Development Plat. See
Development Permit, Exhibit B to Final Order.

Notably, neither the Development Permit, nor thg Development Plat, is broken down into
phases. The entire 9.35 acre parcel is encompassed by the Development Permit, and the
Development Plat clearly and plainly shows the proposed F ellowship Hail in place and as an
integral part of th development, SIlITOI'l].'JdCd by parking, sidewalks, and road-ways.

The Development Permit contains fhe following language:

"All permits expire two (2) 'yea_rs from the date of approval unless
substaﬁtial improvement has occurre& or final subdivision plat has been
recorded." | |

See Development Permit (emphasis added).

Shortly after the issuance of the Development Permit, on February 26, 1997, the
Appellant issﬁed to the Church a Construction Permit to construct the improvements as

shown on the Development Plat. See Exhibit C.
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In December of 1997 the Church bompleted the construction of al! improvements.

“shown on, the Development Plat, except for the Fellowship Hall. These completed
improvéments included the primary' sanctuary building, and all of the parking, paving and
nfrastructure. The Church did not construct the Fellowship Hall at that time solely for
financial reasons, and it began saving money to,pay for construction of the last remaining
item, the Fellowship Hall.

The Construction Permit expired under its express terms 180 days after there was a
stoppag;z in active construction, or in mid-1998. The Development Permit, on the othe£ hand,
did not expire since substantial improvement to the development had occurred within two (2)
years of thé date of issuance.

On December 11, 2006 the Appellant Beaufort County adopted an Ordinance creating the
~ Airport Overlay District. Seé Exhibit D to Final Order. With the enactment of the Airport
Overlay District the Church's property was re-zoned and the Church's development, as a place of
"assembly and worship" became a "nonconforming use." See Exhibit D to Final Order, Section
5()(2)-

" Shortly after the enactment of the Airport Overlay District Ordinance, in early 2007, the
Church approached the Appellant Beaufort County to obtain a Construction Permit to commence
construction of the Felloﬁsﬁp Hall and complete its development. The Appellant refused to
issue a Construction Permit to the Church and, instead, instructed the Church to apply for
another Developmént Permit for the Fellowship Hall, despite the fact that the current
Development Permit had not expired.

The Appellant argues that the development of the Church's property was broken down

into two (2) phases, which the Appellant labels as Phase I and Phase II, and that a Development
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Permit was issued only for Phase I. This argument has no basis in fact. The Development Permit
plainly and clearly encompasses the entire 9.35 acre.paxcel, and the Development Plat plainly
and clearly shows the Fellowship Hall, not a blank, unimi)roved parcel of land. Nowhere on the
Development Plat do the phrases Phasé I and Phase II appear. The Appellant is confusing the |
Church's development of its property, with the Churph's construction. The Development Permit
does not require that all construction be elxccomplished at once, but rather, requires only that
"substantial improvement" be made within two (2) years. With its Devélopment Permit in hand
for the entire project, the Church properly, and prudently, substantially cémpleted all
construction of the development, saving only the F ellowship Hall as its last construction project
in order to complete the development. The Appellant is confusing construction in phases with
aevelopment in phases. The Church had one developﬁent project, which encompassed all the
improvements on the 9.35 acre parcel, and the Development Permit and Plat plainly and clearly
oﬁ their face include the Fellowship Hall.
| In its argument, the Appellant also confuses the application for -the Development
Permnit, with what was actuaily .granted by - the Development 'Perim't itself. The application
discusses constructing the project in phases. As previously noted, there is mothing in the
Development Permit which prohibits construction occurring in phases. Moreover, what may
have been applied for is often differént from what is actually granted. In this case, irregardless of
what is set forth in the application for the Development Permit, the bottom line is that the
Development Permit and Plat unambiguously and expressly depicj: the Fellowship Hall.

In its Brief, the Appellant Beaufort County cites FBR Investors v. County of Charleston,
303 S.C. 524,402 S.E.2d 189 (Ct. App. 1991) in support of its position. The facts of that case,

however, am easily distinguishable from the case sub Judice. In FBR, supra, a group of investors
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purchased a 15 acre tfact of land to build multi-family dwellings. Instead of developihg the entire
tract as a single project, the investors decided to develop the trapt in two (2) prases. Their plan
called for the construction of twenty—ﬁve (25) duplexes on an eight (8) acre parcel of the tract
during Phase I of t}-le‘project, which would then be followed by the building of additional multi-
fémily dwellings on the remaining parcel as Phase II of the development. As Phase I neared
completion, but before any "substantial" expenses had been incurred toward Phase II, the second
parcel was rezoned to prohibit multi-family dwellings. The investors claimed they had a "vested
riéht" to complete Phase IT due to their expenditures on Phase I. The trial Court agreed because it
viewed the 'devélopment as an aggregate rather than two (2) separate proj ects. The South Carolina
Court of Appeals reversed the trial Court because the investors chose to develop the tract as two
(2) separate projects. The investors' focus on Phase I left Phaée II "essentially barren land Whén
the zoning change occurred," and therefore, the Court of Appeals held the investors had not
c_axi;ended the necessary effort to establish a vested right to complete Phase II. FBR Investors v,
County of Charleston, 303 S.C. 524,527,402 S.E.2d v189, 191 (Ct.- App. 1991).

Accordingly, in FBR investors v. County of Charleston, it was undisputed that FBR
Iﬁvestors decided to develop the property in two (2) phases. Id., 303 S.C. at 526, 402 S.E.Zci at
190. In the instant case, it is clear that the Church developed its propelfy as one (1) single project
and the Feilowship Hall is plainly and clearly shown as part of thét development project.

It is accordingly respectfully submitted that the Master-In-Equity properly concluded that .
the Fellowship Hall was encompassed as part of the original Development Permit, Wﬁich had not

expired at the time Church applied for the Construction Permit.
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I IN REVERSING THE DECISION OF THE BEAUFORT COUNTY MASTER IN EQUITY,
THE SOUTH CAROLINA COURT OF APPEALS ERRED OR OVERLOOKED OR
MISAPPREHENDED THE FACT THAT THE LOWER COURT PROPERLY CONCLUDED
THAT THE APPELLANT BEAUFORT COUNTY ERRED AS A MATTER OF LAW IN
CONCLUDING THAT THE FELLOWSHIP HALL WOULD INCREASE THE
"OCCUPANT LOAD" OF THE SITE. :

As noted, in early 2007 the Church.approached Beaufort County to obtain a Construction
" Permit to commence construction of the Fellowship Hall and complete its development. Beaufort
County refused to honor the original Development Permit and accordingly refused to issue a
Construction Permit to the Church. Instead, Beaufort County instructed the Church to apply for
another Development Permit for the Fellowship Hall, despite the fact that the current
Development Permit had not expired. The Appellant eventually denied issuance of the new
Development Permit, on the ground that the Fellowship Hall would increase the "occupant load"
of the site, in violation of the newly enacted Airport Overlay Distﬁct Ordinance. .

The Master-In-Equity found that the original Development Permit included the
construction of the Fellowship Hall and that it was accordingly error for the Appellant to require
the Church to apply for a new Development Permit. As an additionaln sustaining ground,
however, the Master-In-Equity also found that even if the original Developmeﬁt Permit did not
include the‘FeHowship Hall, the Appellant errored in refusing to issue to the Church a new
De{felop'ljlent Permit, inasmuch as construction of the Fellowship Hall would not increase the
"occupant load" of the site. The Appellant argues that this was error.

" As previously noted, the Appellant passed an Airport Overlay District Ordinance on
December 11, 2006 which rezoned the Church's property and prohibited the "use" of "assembly

and worship." See Exhibit D to Final Order, Section 5(2)(2). This new Ordinance rendered the

Church's development a "nonconforming use."
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In early 2007, the Church approached Beaufort County to obtain a Construction Permit to
commence construction of the Fellowship Hall, and was instructed by the Appellant to apply for
a new Development Permit. As instructed by Beaufort County, tﬁe Church applied for fhe new
Development Permit and on March 7, 2007 met with the Appellant's Development Review Team
as the initial step in the process. In conjunction with iﬁs application for a new Development
Permit the Church submitted to the DRT a new plat, nearly- identical to the already approved
Development Plat from 1997, see Exhibit G to Final Order. The DRT noted that the Church's
developmeﬁt, as a result of the enactment of the Airport Overly District, was now a
nonconforming use and made a preliminary decision not to issue a Development Permit t6 tﬂe
Church. See Exhibit H to Final Order.

On October 10, 2007 the DRT made a final decision on the Church's application,
recommending that it be disapproved. The only reason relied upon by the DRT in disapproving
the project was its conclusion that allowing the new building "couid substantiully increase the
occupant load of the site." See Exhibit K to Final Order (emphasis added). In so concluding, the
DRT relied upon Section 7(a)(6) of the Ordinance which provided that nonconformiﬁg places of
assembly and worship may be expanded provided the expansion does not increase the "occupant

Joad."

| The Church appealed‘ the decision of the DRT to tﬁe Beaufort County Piamn'ng
Commission and the Church's appeal was heard by ’;he Planning Commission on December 3,
2007. At the hearing, members of the Church explained that allowance of the Fellowship Hall
woﬁld not increase the occupancy load of the site. Members of the Church testified that the
Fellowship Hall would not be occupied while Church services were being held in the Church

building, and conversely, the Church building would not be occupied while activities were
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| occurring within the Fellowship Hall. Currently, the.sanctuary of the Church building is outfitted
with folding chairs and when the Church desires to hold an activity such as a dinner or service
function, the members of the Church pick up, fold and store away all of the chairs, and replace
them with tables, and once the dinner or social function is concluded, they then have to remove
all of the tables and return all the folding chairs, ready for the next éhurch service. Once the
Fellowship Hall was constructed, then the folding chairs in the sanctuary would be replaced with
permanent pews, and the ancillary fellowship activities, instead of taking place within the
sancfuary, would take place in the Fellowship Hall. In other words, the number of people on the
development site at any one time would be the same, they would simply be located in the
Fellowship Hall as opposed to tﬁe sanctuary building.
| Additionally, .the Church noted that the occupancy load of the site was restricted by the
number of parking spaces on the site, and the number of parking spaces was already set. No new
parking spaces were being created.

On June 24, 2008 the Planning Commission affirmed the decision of the DRT not to issue
a pérmit. The Planning Corrﬁnission explained that it was denyiﬁg the application because "the
number of persons that could be on the site at any one time could be increased" if the Fellowship
Hall were allc;;»vved. See Exhibit M to Final Order (emphasis added).

On April 3, 2008 the Church apbealed the decision of the Beaufort Counfy Planning
Commission td the Beaufort County Master-In-Equity, who heard the appeal on March 15, 2010.
The Master-In-Equity properly concluded that the Pl@g Commission abused its discretion in
refusing to issue a new Development Permit to the Church based on the conclusion that "the
number of persons that could be on thié site at any one time could be increased" if the Fellc-n.vship.

Hall were allowed. The Méstér—In-Equity properly found that this is a factual finding which is

000025



not supported by the evidence. The uncontroverted evidence in this case is that the Fellowship
Hall would only be occupied during a social function which, in the absence of the Fellowship
Hall, would be occurring within the sanctuary building itself. In other Wordé, the uncontroverted
evidence is that the same number of people would be on the site whether or not the Fellowship
Hall existed, the only difference being that in the absence of the Fellowship Hall those people
would be located within the sanétuary building, and if the Fellowship Hall were constructed,
those same people would be located within the Fellowship Hall itself.

As the Appellant ﬁotes, the term "occupant load," is not defined in the ordinance. The
Appellant seeks to give this term a strange definition by relying upon the testimony of a fireman
that, for his purposes in fighting fires, occupant load means how many people can possibly be
squeezed into a space, regardless of its use. This definition may make some sense in the context
of fighting a fire, but it is nonsensical when applied to a zoning ordinance. |

~ The language of an Ordinance must be read in a sense which harmonizes with its subject
matter ahd accords with its general purpose. Municipal Association of Soizth Carolinav. AT&T,
361 S.C. 576, 580, 606 S.E.2d 468, 470 (2004). A statute should be given a reasonable and
practical construction consistent with the purpose and policy expressed in the statute. Georgia-
Caroliﬁa Bail Bonds v. C"ouhz‘y of diken, 354 S.C. 18,722,579 S.E.2d 334,336 (Ct. App. 2003). A
statute as a whole, must receive a practical, reasonable, and fair igterpretation consonant with ;the
| purpose, design, and policy of the iawmakers. Liberty Mutual Insurance Co. v. South Carolina
Second Injury Fund, 363 S.C. 612, 621, 611 S.E.2d 297, 301 (Ct. App. 2005). See also, State v.
Sweat, 379 S.C. 367, 374-376; 665 S.E.2d 645, 649-652 (Ct.App. 2008). With respect to the
Airport Overlay District Ordinance, the fundamental focus of the Ordinance is on "uses." The

Ordinance prohibits certain "uses" within certain zones, and one of the prohibited uses is
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"assembly and worship." It is only because the Church's "use" of its property falls within the
category "assembly and wbrship" that the Church's development became a "nonconfofnﬁ_ng
use." Accordmgly, it is axiomatic that the determinative inquiry, when ascertaining 1f a proposed
development will increase £he "occupant load" of a site, that "occupant load" must be evaluated in
light of the proposed "use." There is absolutely no evidence in this case that the Church's proposed
"use" of its Fellowship Hall will increase the "occupant load" of the site. To the contrary, the
undisputed evidence is that it will not.

It is accordingly respectfully submitted that the Master-In-Equity properly concluded that,
even under the new Airport Overla_y District Ordinance, a Development Permit should have been
given to the Church for the Fellowship Hall because the Church's "use" of the Fellowship Hall

would not increase the "occupant load" of the site.
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II. IN REVERSING THE DECISION OF THE BEAUFORT COUNTY MASTER IN
EQUITY, THE SOUTH CAROLINA COURT OF APPEALS ERRED OR
OVERLOOKED OR MISAPPREHENDED THE FACT THAT THE LOWER COURT
PROPERLY CONCLUDED THAT THE APPELLANT BEAUFORT COUNTY
COMMITTED ERRORS OF LAW IN DENYING THE RESPONDENT CHURCH'S

REQUEST FOR A VARIANCE.

As a further additional sustaining ground, the Master-In-Equity concluded that the
Appellant erred in failing to grant a variance to the Church for the construction of its
Fellowship Hall. The Appeﬂant argues that this waserror.

On this issue, the arguments macie by the Appellant in its brief are the same
arguments which were made to, and rejected by,. the Ma'stér—In—Equity, In his Final Order of
Judgment, the Master-In-Equity addresses each of these arguments in detail. See Final Order
of Judgment, pp. 12-19. Quite frankly, the writer of this Brief can think of nothing
additional to add and, rather than simply repeat the Master's findings, craves this Court's
reference to the Master's Final Or(ier of Judgment.

In addition to the ﬁndings and conclusions as set forth by the Master in the Final
Order of Judgment, it bears emphasizing that the decision by the‘ZonJ;ng Board of Appeals
wﬁs controlled by errors of law inasmuch as members of the Board were motivated to vote
against the requested .Variance based upon at least two (2) erroneous legal conclusions.

Fﬁst, the Board determjeed that only physical characteristics of the land could
be considered in determining if "extraordinary and exceptional cenditions pertained to the
particular piece of property" existed, and ceuld not consider extraordinary and exceptional
conditions pertaining to the piece of property which did not relate the physical characteristics
| of the property. There is nothing in the Ordinance which requires or even suggests that only
physical characteristics of the land eould be eonsidered. As the Master-In—Equ_ity found,

there are "extraordinary and exceptional conditions pertaining to this particular piece of
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property” that go beyond its physical characteristics. The Board erred as a matter of law in
limiting itself considering only the physical characteristics of the land where this limitation is
not set forth in the Ordinance.

Secondly, the Board erred as a matter of law in finding that subsection (c) of Section
106-522 of the Ordinance applied to this case. Under its express terms, Section 106-522(c)
applies to a variance which seeks "the establishment of a use." The Church's variance

Arequest, however, does not seek to "establish” a use, but rather, involves a use which was
established more than a decade earlier, ie., the use of a place of "assembly or worship",
which was seyeral years prior to the creation of the Ordinance that rendered the Church's
property nonconforming.

. The Board's decision not to grant the variance, accordingly, in gddition to the reasons

cited by the Master in his Order, was an abuse of discretion because it was controlled by

errors of law.
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CONCLUSION
In summary, the Master-In-Equity properly found that the Appellant Beaufort County
should not have required the Church to seek a new Development Permit, as a prerequisite to the
Construction Permit for the Fellowship Hall, inasmuch as the Fellowship Hall is plainly and
clearly depicted on the Development Plat and the original Development Permit, under its own
terms, had not expired since substantial improvement to the development had occurred within
two (2) years from the issuance of the Develcpment Permit. The Church's development of its
property is one unified siﬁgle comprehensive development and the Fellowship Hall is clearly,
boldly and unambiguously depicted as part of/ that' development on the Development Plat. There
is simply no "Phase 1" to the development. There is nothing in the Development Permit which
prohibits construction of the development from being accomplished in phases, so long as
substantial improvement to the development occurs within two {(2) years of the Permit.
Secondly, the evidence is uncontroverted that the "occupant load" of the site would not
be increased by construction of the Fe]iov?ship Hall inasmuch as the Fellowship Hall ﬁould
not be occupied while Church services were being held in the Church building, and
conversely, the Church building would not be occupied while activities were occarring
within the Fellowship Hall. This: finding by the Master-In-Equity is emphasized by the fact |
that the Respondent Church, as a condition to granting the new Development Permit, offered
to agree that such alternative use would be an enforceable condition to' granting the new
bevelopment Permit. See Final Order of Judgment.
Finally, the decision to deny the variance request was controlled by two (2) errors of

law, to-wit: That only physical characteristics of the land could be considered in
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determining if "extraordinary and exceptional .conditions pertained to the particular piece of
. property” existed, and that subsection ¢ of 106-522 of the Ordinance aﬁpliéd to this case
where this case did not seek to establish a use, rather involved an existing use.

It is accordingly respectfully requested that the South CaroliI.m Court of Appeals
rehear and recons.ider‘its Decision and Affirm the Order of the Beaufort County Master in
Equity.

Respectfully submitted,

MOSS, KUHN & FLE G,P.A.

By: '

‘ WFred Kihn, Jr. 7
1501 North Street
Post Office Drawer 507
Beaufort, South Carolina 29901°
(843)524-3373 - Telephone
(843)524-1302 - Facsimile
Beaufort, South Carolina Email: fred@mossandkuhn.com

May 24, 2019
Attorneys for the Petitioner
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The South Carvolina Court of Appeals

Grays Hill Baptist Church, Respondent,
V.

Beaufort County, and The Beaufort County Zoning
Board of Appeals, Defendants,

and
The United States of America, Defendant-Intervenor,

Of which Beaufort County and The United States of
America are the Appellants. -

Appellate Case No. 2016-000687

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the
petition for rehearing is denied.

Columbia, South Carolina ‘, Fl LED _
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cc:

Mary Bass Lohr, Esquire
David M. Wunder, Esquire
H. Fred Kuhn, Jr., Esquire
Lee Ellis Berlinsky, Esquire
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