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STATEMENT OF ISSUES ON APPEAL

1.
Whether the Court erred in granting the state’s motion to quash the jury after it alleged

Appellant used a peremptory strike in violation of Batson v. Kentucky when he struck a juror

who id;antiﬁed her profession as being a “housewife” which was a facially race neutral reason
and where the state was not required to show pretext by providing evidence that Appellant had
seated another similarly situated juror?

2.

Whether the Court erred in qualifying Sitha Patel as an expert in the field of “child sexual
abuse dynamics™ when her training was limited to a one-week class at the Child First Law Center
and a three-day class at MUSC, and where she admitted that she could not determine an error
rate for her field and that her only quality control procedures were to follow the Child First

protocol?



STATEMENT OF THE CASE

‘ Appellant was indicted by the Allendale County Grand Jury for criminal sexual conduct
with a minor in the second degree. R*(indictment). Appellant’s jury trial was held bef(;re the
Honorable Brooks P. Goldsmith from July 9, 2018 throug}.r July 12, 2018. Tr. 1. Appel-lantr was
represented by Glenn Walters and Michael Culler, and the. state was represented by Rebekah
Luttrell and Leigh Staggs. Tr. 2.

The jury found Appellant guilty as charged and Judge Goldsmith sentenced him to twelve
years imprisonment,

This appeal follows.



STATEMENT OF FACTS

Appellant was a local bishop, and the step-father of the alleged female victim (“Minor”)
in this case. Appellant was married to Minor’s mother and the three of them lived together at the
time of the allegations which gave rise to this ca‘se. Minor was fourteen years old at the time of
the allegations in this case. Tr. 384, 11. 16 —25.

As will be seen infra, the controversy in this case began when a substitute teacher
overheard Minor talking to another student. On March 4, 2013, Minor was interviewed at her
school by an “administrative team™ which included the school principal, the school guidance
counselor, the school nurse, and a substitute teacher. Tr. 261, 1. 12 — 23. Minor told them that
she and Appellant “did it.” Tr, 262, . 7. Minor was asked to -elaborate and she wrote out two
statements alleging that ‘she and Appellant had sex. Tr. 262, 1l. 7—20; R. p. * (State’s Ex. 1 and
2).

Again, the allegations camie to light initially when Minor’s substitute teacher, Carolyn
Chess (“Chess™), overheard Minor talking about the allegations with another student. Tr. 246, 11.
2 — 13. At trial, Chess recalled: “[Minor] wés talking about it to some other kids. And I said,

[Minor], discuss whatever you have to discuss with your mom. Don’t discuss that in here, I said,

because [Appellant] is my family and I don’t want to hear it.”1 Tr. 246, 11. 8 — 13. Chess stated
that later that day Minor told her “it really happened.” Tr. 246, 1. 25 — 247, 1. 11. The following
day Chessﬁ told the school guidance counselor, Pamala Kinard (“Kinard”), “what [Minor] said.”
Tr, 248, 1. 10 — 15. Chess claimed that Minor handed her a piece of paper that said “he did

that...he stick [sic] it in.” Tr. 249, 8§ — 11.

1 Chess said she was related to Appellant “by [her] grandma.” Tr. 251, 11. 13 - 16.
3



Chess threw the piece of paper away because she did not believe Appellant would have

done what Minor claimed. Tr. 249, 1l. 16 — 20.“Chess testified that Minor maintained she had
" told her mom about the incident and her mom did riot believe her. Tr. 251, 11.2 -9,

Chess took Minor to the school guidance counselor, Kinard, so that the allegations ¢ould
be reported to her. Tr. 237, 1. 1 — 10. Kinard testified at trial that Minoi' told her she and
Appellant had sex. Tr. 23.8, 1. 14 — 15. She further testified that she reported the allegations
made by Minor to “those above [her].” Tr.237,11. 7 -9.

Sheriff Tom Carter, the Sheriff of Allendale County, was called to the school and
informed of the allegations against Appellant. Tr. 363, 1. 21 — 364, 1. 5. Sheriff Carter was
shown Minor’s first statement and then he spoke directly-to her. Tr. 364, 1, 10 — 20; R. p. *
(State’s Ex. 1). E‘;heriff Carter told’Minor that she needed to write a more detailed statement and
then she proceeded to write a second statement which was u_ltimately introduced at trial. Tr. 365,
11. 20 -21; R. p. * (State’s Ex 2).

Sheriff Carter reported the allegations to DSS and they sent one of their caseworkers,

Mary Carter (“Mary”), to the school.2 Tr. 366, 11. 9 — 17. At that point a “collective” decision
was made not to allow Minor to return home with Appellant even thm;gh he was normally the
person who picked her up from school to take her home. Tr, 367, 1l. 16 — 25. They also agreed
that Sheriff Carter would be the one to inform Appellant of the situation when he arrived at the
school to pick Minor up because Sheriff Carter personally knew Appellant. Tr. 368, 1I. 3 — 8.
When Appellant showed up to the school that day to pick Minor up, Sheriff Carter took .

him into one of the offices in the school and informed him of the allegations that Minor made.

Tr. 369, 11. 4 — 10. The Sheriff asked Appellant if he and Minor had been arguing and then the

L

2 Mary Carter is of no relation to Sheriff Carter. Tr. 366, 11. 18 — 19.
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Sheriff recalled that: “that’s when he proceeded to tell me...me and my wife was discussing
about sex and boys with [Minor] because we discovered that she was using a magic marker,
puiting it in her vagina...and that we decided to get her...a vibrator and I taught her how to have
sex...” Tr. 370, 1l. 16 - 25.

Mary testified that when she arrived at the school on March 4, 2013 she interviewed
Minor. Tr. 383, 1. 6 — 9. Mary claimed that Minor disclosed to her that she and Appellant had
sex and also that Appellant showed her how to use a vibrator by putting the vibrator inside her
vagina. Tr. 385, IL. 6 — 14. Mary also interviewed Appellant when he arrived at the school and
after Sheriff Carter had spoken with him. Tr. 386, 1. 24 — 387, 1. 6. She claimed that Appellant
told her that he “showed. [Minor] how to use [the vibrator .’: Tr. 387, 11. 9 - 10.

On March 13, 2013, a physical examination was performed on Minor by Nurse
Practitioner Kristin Dalton (“Dalton™). Tr. 441, 1l. 22 — 25. Dalton directly asked Minor to tell
her “about the vibrator.” Tr. 443, 1l. 20— 21. She stated that Minor told her that her mother and
Appellant had purchased the vibrator for her. Tr. 443, 1. 21 — 23. Dalton asked if the vibrator
had been inside or outside of her vagina and Minor stated that it was inside her vagina. Tr. 443,
23 — 24, When Dalton asked who put the vibrator inside her vagina, Minor responded that she
put the vibrator in herself. Tr. 443, 1. 25. Minor also told Dalton that she had never had sex. Tr.
444,11. 3 -5.

Dalton completed her physical exam of Minor which was completely normai. Tr. 445, 11
6 — 9. After the physical exam Dalton again asked Minor who put the vibrator inside of her
vagina and Dalton claimed that Minor then maintained that she and Appellant both put the

vibrator inside of her vagina. Tr. 445,11. 1 —5.



On March 26, 2013, Minor was interviewed by SLED Agent Richard Johnson
(“Johnson) at her school. Tr.273, 1. 15 —20. Johnson asked Minor a series of questions about
the allegations she made against Appelle;nt. Tr. 274, 11. 9 — 10. According to Johnson, Minor
ask’ed,‘to write her own statement instead of answering his questions. Tr. 274, 1. 10 — 14,
Johnson acquiesced in this procedure and she proceeded to handwrite a statement in which she
stated that Appellant did not use a vibrator on her and that she only used it on herself. R. p. *
(State’s Ex. 3). However, later in the same statement she wrote that Appellant did use the
vibrator on her and that 't-hey “did it.” R. p. * (State’s Ex. 3).

Minor testified during the state’s case in chief and also in the defense’s case in chief. Tr.
178 — 222; tr. 455 — 481. She testified that sl-xe only wrote the statements alleging that Appellant
used a vibrator on her and had sex with her because she was bressured and intimidated. Tr. 210,
1. 2 — 4. Minor stated that she “would have wrote anything to get away from them,” referring to
the “administrative team” that interviewed her at school on March 4, 2013. Tr. 210, 1l. 4 — 5.
Minor testifted that Appellant “did not show [her] how to use a vibrator.” Tr. 215, 1l. 10 — 14,
She also testified that Appellant never touched her inappropriately or abused her at all. Tr. 215,
1.25-216,1. 4. |

When the defense called Minor to the stand in their case in. chief she again stated that .
Appellant never touched her with a vibrator or had sex with her or did anything improper with
her. Tr. 462, 1. 7 — 463, 1. 9. She told the jury that she was using highlighters to satisfy her
sexual desires and she told Appellant about that because he was a counselor and frequently
helped young people with their problems. Tr. 456, 1. 4 — 8. ‘She stated that as a result, she, her
mom and Appellant all had a “conversation” about this and decided that she should have a

vibrator. Tr. 456, 11. 9 — 10.



Minor wanted to have a boyfTiend and be sexually active, but her parentsiwould not allow
it. Tr. 456, 1. 25 — 457, 1. 17. Minor told her friend N.S. that her parents bought her a vibrator
and that she should gE{t her parents to buy her one too. Tr. 461, 1. 12 — 17. After Minor told
N.S. about her parents buying her a vibrator is when the uhtru¢ rumors started around the school.
Tr. 462, 11. 4 — 6. Minor stated that after the rum;)rs sta‘rted she began lying about what happened
because she resented her parents for the restrictions they put on her. Tr. 463, 1. 13 —23.

Appellant also testified in his own defense. Tr. 482"A— 508. Appellant adamantly denied
ever touching Minor in any sexually irﬂpr‘oper way. Tr. 482, 11. 15 — 18. Appellant said that
when Minor confided in him. about her sexual desires he got her mother involved in the
conversation because he felt that it was important for her mother to know what was going on.
Tr. 488, 1. 12 — 489, 1. 2. Appellant acknowledged that he did not want Minor dating boys or
having sex out of fear that she might get a sexually transmitted disease or become pregnant. Tr.
489, 11 12 17. | |

Appellant, Minor and her mom all had a “conversation” as a family and decided that they
would buy a vibrator for Minor to help her satisfy her sexual urges. Tr. 490, 1. 6 — 14. Minor’s
mother was not willing to go to the store and purchase a vibrator so Appellant reluctantly agreed
that he would go purchase one. Tr. 496, 1. 13 — 18. After the vibrator was purchased, Appellant
recalled: “Minor came in the den and _goti it. And of course, we know what people do with
vibrators. She was doing the same thing with magic markers and stuff, so we didn’t have to
instruct her as to what to do. I mean, we was not showian her what to do, that’s ridiculous.” Tr.
490, 1. 25 -491,1. 5.

Appellant told the jury that he never told Sheriff Carter or Mary from DSS that he used a

Al

vibrator on Minor. Tr. 503, 1. 24 — 504, 1. 18.
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ARGUMENT

1.

The Court erred in granting the state’s motion to quash the jury after it allegced Appellant

used a peremptory strike in violation of Batson v. Kenfucky because he struck a juror who

identified her profession as being a “housewife” which was a facially race neutral réason and

where the state was not required to show pretext by providing evidence that Appellant had seated

another similarly situated juror.

‘Standard of Review -

““In criminal cases, the appellate court sits to review errors of law only.”” State v. Inman,

409 S.C. 19, 25, 760 S.E.2d 105, 108 (2014) (quoting State v. Wilson, 345 S.C. 1, 5-6, 545
S.E.2d 827, 829 (2001)). “A court is bound by the trial court’s factual findings unless they are
clearly erroneous.” Id. (internal quotation omitted). “On review, this Court is limited to

cietermining whether the trial court abused its discretion.” State v. Edwards, 384 S.C. 504, 508,

682 S.L.2d 820, 822 (2009).

“In the typical appeal from the granting or denial of a Batson motion, the appellate courts

give deference to the findings of the trial court and apply a clearly erroneous standard.” State v.
Cochran, 369 S.C. 308, 312, 631 S.E.2d 294, 297 (Ct. App. 2006). “This standard of review, ‘
howsver, is premised on the trial court following the mandated procedure for a Batson hearing.”

Id. “Here, where the assignment of error is the failure to follow the Batson hearing procedure,

we must answer a question of law. When a question of law is presented, our standard of review

is plenary.” Id.



Relevant Facts

The first jury selection process at Appellant’s trial resulted in'a jury consisting of twelve
black jurors, six of which were male and six of which were female. Tr. 63 — 72. Appellantis a
black male. The state used five peremptory strikes. Tr. 64, 1. 25 — 65, 1. 5; tr. 65, 1. 20 - 66, . 1;
tr. 66, 1. 12 — 16; tr. 67, 1. 1 — 5; tr. 70, 1. 9 — 13. All five of the state’s strikes were of black
jurors, four of which were female and one of which was a male. Id. Appellant used only five of
his peremptory challenges. Tr. 68, 11. 3 —9; tr. 68, 11. 17 = 23; tr. 68, 1. 24 - 69, 1. 11; tr. 6‘9, 1. 20
— 70,1 1; tr. 70, 11. 2 — 8. All five of Appellant’s strikes were female, two of which were black
and three of which were white. Id.

Two alternate jurors were selected, both of whom were black females. .Tr. 72, 1l. 2 — 22,
Appellant struck one black female alternate and the state struck one black female alternate. Tr.
71, 0. 8 —14;tr, 71,11 15 - 19,

After the jury was selected the state made a Batson3 challenge stating: “the Defense
exercised six [including the alternate] of their strikes. Of those six, five were female, three of
those were white ladies and they were the only Caucasian jurors called to be put on the jury.”
Tr.73,1.22-74,1. 2.

Defense Counsel responded by going through each one of his strikes and giving his
reason for each. Beginning with Juror No. 39 who was a white female, Defense Counsel stated
“that young lady was employed at the Hampton school district, but she al$o stood up and stated

that her sister had reported some type of sexual abuse.” Tr. 74, 11. 5 — 10.

3 Batson v. Kentucky, 476 U.S. 79 (1986).




Appellant’s second strike was Juror No. 166 who was a black female. Defense Counsel
stated that he struck her because she “knew someone that served on the grand jury that indicted
[Appellant].” Tr. 74,1.25-175, 1. 4.

Appellant’s third strike was Juror No. 98 who was another black female. Defense
Coimsél stated that the reason for the strike was “[o]f course, that was the person that was
employed in Allendale County school systems as a teacher.” Tr. 75,11, 8§ - 12,

Appellant’s fourth strike was Juror No. 113 who was a white female. Defense Counsel
stated that he struck Juror No. 113 because she was a nurse at Allendale County Hospital and
that they were planning to strike all nurses. Tr. 75,1. 13 -76, 1. 2.

Appellant’s fifth strike was Juror No. 158 who was a white female. Defense Counsel
struck this juror because she identified herself as a “housewife” which was an occupation that
Appellant did not want represented on the jury pool.l Defense Counsel also pointed out that the
only other juror called who identified themselves as a “housewife” was struck during the
selection of the alternate jurors. Tr. 76, 11. 4 — 10.

Defense Counsel summarized his strikes by stating:

[TThose would be the race neutral issueé with regard to the

selection. It was based upon employment. in this particular case,

associated with someone that reported wrongdoing, and, of

course...we have the teacher at Allendale, nurse at the hospital and

a nurse will be testifying, just like we eliminate any police officer.

And, of course, the last juror was associated with someone.
Tr. 76, 1. 23 — 77, 1. 8. The Court responded that it did not understand the rationale of striking
the “housewife.” Tr. 77, ll. 9 — 11. Defense Qounsel stated that the defense’s position was to

‘strike all “housewives” and that both of the jurors who identified as such were struck. Tr. 77, 1L

12 —20. Counsel argued that they look to the professions that people hold and in this particular

10



case they struck several jurors based on their professions including a nurse and a teacher as well.
Tr. 77, 11. 21 - 23. !
The state replied:

I still fail to understand...how striking all housewives is relevant to
this...there’s a wide variety -of different caregivers and women that
stay home and choose to work or don’t choose to work or some are
unemployed or what their nature is. I just don’t believe that that’s a
sufficient race neutral explanation for striking that lady.

Tr, 78, 1. 7 - 16. N
Defense Counsel proceeded to explain his view of a “housewife’:

A housewife’s approach for a case such as this is totally different
from someone who’s sitting at home as a caretaker or someone
who’s sitting at home because they’re unemployed...A house wife
employees [employs] a system of management and skills that keep
a home running properly...It’s not simply someone sitting around
that is a caretaker. And of course, their approach to life and view
of issues is totally different from someone else that’s home that’s
unemployed or someone that’s a caretaker...A housewife is
someone who’s employed, who manages the household, who
manages the budget, sees to the affairs of the family itself and may
even end up being the leader of the family.

Tr. 79, 1. 2 — 80, . 10 (emphasis added). Defense Counsel argued that this was a race neutral
reason for the strike and therefore satisfied that requirement from BL@. Counsel argued:
“[T]he skill set requirement of bei‘ng a housewife, we do not believe would be in the best interest
of,uour case. This is someone who makes decisive decisions, manages money, manages a
household. Maybe that’s someone we don’t want on our jury.” Tr. 81, Il. 15 — 20. Defense
Counsel stated that he did not strike the juror based on her race but rather the skill set she has in
being a “housewife.” Tr. 81,1. 21 -82, 1. 2.

The state responded by arguing that Appellant was making a generalization about an

entire group of people which was an insufficient reason for using a strike. Tr. 83,1L. 5-9. The

11



state. argued: “[T]hey’re generalizing this term household. They’re applying it, first of all,
housewives — they’re applying it specifically to womien, but there’s no mention made of
potentially men that might have the same occupation.” Tr. 83,11. 10— 15.

Defense Counsel immediately responded that a man or a woman can serve in the capacity
as a “housewife” and that “the same decisiong are required in order to manage a household.” Tr.
84, 1. 10 — 13. Counsel further pointed out that the term “housewife” was given by the potential
juror herself, i.e. the potential jur01: identified herself as a “housewife” as being her profession.
Tr. 84, 11. 13 - 19. “Housewife” was how the potential juror described herself. Tr. 84, 11. 20 —
25. Counsel reiterated that the term “housewife” defines an occupation and a specific job that a
person does. Tr. 85,11. 16 — 19.

The Court ruled for the state and granted its motion to quash the jury. Tr. 87,1. 18 — 88,
1. 12.

The following day the parties selected a second jury. Tr. 90 — 100, :The second jury
consisted of nine black jurors and three white jurors; seven female jurors an& five male jurors.
Tr. 90 — 100. The state used three peremptory strikes, all of which were black females. Tr. 95, L
25-96,1.4;tr.97,11.3 - 7; tr. 98, 1l. 12d— 16. Appellant only used two peremptory strikes, one
of which was a black female and the other of which was a white female. Tr. 95, 1L 11 — 17; tr.
98, 11. 5 — 11. Juror No. 158, the juror Who was struck the day before by Appellant based on her
stated occupation as being a “housewife,” was seated on the second jury. Tr. 96, 1. 21 -97,1. 2.

| Two alternate jurors were selected, both of whom were black females. Tr. 99, 1. 18 —
100, I. 11. Appellant struck one alternate who was a white, female and the state did not use any
strikes on alternates. Tr. 99, 1. 9 — 16. Neither party made a motion with regards to the selection

of the second jury. Tr. 100,11. 12 -17.

12



Discussion
The Equal Protection Clause of the Fourteenth Amendment to the United States
Constitution prohibits a party from using a peremptory strike on the basis of a prospective jurors’

race. Batson v. Kentucky, 476 U.S. 79 (1986). This principle applies to the state as well asto a

defendant in a criminal case. Georgia v. McCollum, 505 U.S. 42 (1992). It is immaterial
whether the defendant and the prospective juror are the same or a different race. Powers v. Ohio,
499 1J.S. 400 (1991).

When a party challenges an opponent’s use of its peremptory strikes in violation of

Batson v. Kentucky, the trial judge must hold a hearing to determine whether the jury should be

quashed. State v. Giles, 407 S.C. 14, 18, 754 S.E.2d 261, 263 (2014). At the hearing, the party

- challenging the use of the peremptory strike must first make a prima facie showing that the strike
was based on race. Id. Once the challenginp party has made a prima facie showing that the
strike was based on race then the proponent of the strike is required to present a race neutral
reason for the strike. Id. The race neutral reason “need not be persuasive, or even plausible, but
it must be clear and reasonably specific such that the opponent of the challenge has a full and fair
opportunity to demonstrate pretext...” Id. at 21 — 22, 754 S.E.2d at 265.

If the proponent of the strike is able to give a race neutral reason, then the trial judge
must move to the third step which requires the challenging party to show that the race neutral
rez-ison given by the proponent is merely a pretext. Id. Generally speaking, pretext will be

| estabiished by the challenging p;rty showing that the proponent of the strike did not strike

similarly situated members of the jury panel who were of a different race. Payton v. Kearse, 329:

S.C. 51, 55, 495 S.E.2d 205, 208 (1998). The burden of proving a violation of Batson always

rests with the party that is challenging the strike. Giles, 407 S.C. at 18, 754 S.E.2d at 263.
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In this case, the state moved to quash the jury based on Appellant’s use of hlS peremptory
strikes arguing: “the Defense exercised six [including the alternate] of their strikes. Of those six,
five were female, three of those werelwhit'e ladies and they were the only Caucasian jurors called
to be put on the jury.” Tr. 73, 1. 22 — 74, 1. 2. Appellant immediately went through each of his -
strikes detailing race neutral reasons for each one. Tr. 74, 1. 5-10; tr. 74, 1. 25 - 75, 1. 4; tr. 75__,
. 8-12; tr. 75,1. 13 - 76, 1. 2; tr. 76, 11. 4 — 10.

After Defense Counsel gave his explanation for each strike, the state focused solely on
one strike — the juror who identified herself as a “housewife.” Tr. 77,11. 9 —11; tr. 78, 1l. 7 — 16.
Appellant gave an exhaustive explanation as to why he wanted to strike all “housewives” on the
jury because of the skill set that they possess in managing a household and being a decisive
leader. Tr.79,1.2-80,1.10; Tr. 81,11 15-82,1. 2.

When the Court.asked for a response by the state, the assistant solicitor simply stated that
she did not understand how striking all “housewives” was relevant to the case. Tr. 78,1l. 7— 16. .
The state never presented any evidence to show that Defense Counsel’s given reason for striking’
a juror who identified herself as a. “housewife” was a pretext. In fact, Defense Counsel
specifically pointed out that the only other juror who identified herself as a “housewife,” who
was a black female, was'struck during the selection of the alternates. Tr. 77, 11. 12 — 20.

Defense Counsel argued to the judge that the reason for striking the juror was not because
of her race but rather because of her occupation as being the manager of a.household. Tr. 81, L.
21 — 82, 1. 2. The assistant solicitor then proceeded to turn its argument from racial
discrimination into a “gender discrimination” generalization argument that Defense Counsel was
somehow making an improper generalization about females. Tr. 83, 1l. 10 — 15. Counsel

immediately and correctly responded that a man or woman can have the occupation of
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“hoﬁsewife” in that either gender can be a stay at home parent who manages the affairs of the
family. Tr. 84, 1l. 10 — 13. Counsel further argued that he did not come up with the term
“housewife” but rather both of the prospective jurors who were struck on this basis had identified
themselves as “housewife” when asked about their occupation. Tr. 84, 11. 13 — 19,

The term “housewife” was racially neutral on its face and therefore the Court should have
turned to the state and required them to show pretext. The Court, however, never required the
state to make such a showing. It was error for the Court to not require the state to make a

showing that Appellant’s given reason for his peremptory strike was a pretext. State v. Cochran,

369 S.C. 308, 312, 631 S.E.2d 294, 297 (Ct. App. 2006).

. Even though it was improper for the Court to leave the burden on Appellant to show that
he did not engage in racial discrimination, Appellant nonetheless affirmatively presented
evidence to the Court that the given reason was not a pretext because no other similarly situated
potential jurors were seated of a different race or gender. In fact, the only other juror who self-
identified as a house wife was a black woman who was also struck during the selection of the
alternates. Appellant articulated a race and gender-neutral reason for his strike of Juror 158 that

was clear arid reasonably specific such that the burden should have been shifted to the state. The

trial court’s failure to follow the, proper Batson procedure as outlined in Giles was error.

Furthermore, in State v. Williams, 379 S.C. 399, 665 S.E.2d 228 (Ct. App. 2008), the

Court of Appeals found that the defendant’s use of a peremptory challenge on a juror whose
AN

spouse was unemployed was a sufficiently race neutral reason. Williams, 379 S.C. at 402-403,

665 S.E.2d at 230. In so holding, the Court said “employment, or lack of it, is a well-understood

and recognized consideration in the exercise of peremptory challenges.” Id. See also State v.

Haigler, 334 S.C. 623, 515 S.E.2d 88 (1999) (finding prosecutor’s strike of black juror who was
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unemployed was race neutral); State v. Ford, 334 S.C. 59, 512 S.E.2d 500 (1999) (finding

defendant’s strike of juror based on his place of employment was race neutral); State v. Adams,

322 S.C. 114, 470 S.E.2d 366 (1996) (holding that defendant’s strike of a juror based on her
employment as a court reporter was race neutral).

The Supreme Court in State v. Short, 333 S.C. 473, 511 S.E.2d 358 (1999) held that no
showing of actual prejudice was required to find reversible error for the denial of the right to
exercise peremptory strikes. Short, 333 S.C. at 477, 511 S.E.2d at 360. Nonetheless, Juror No.
158 was seated on the éecond jury which con\(icted Appellant. Tr. 96, 1. 21 — 97, 1. 2. Appellant
had initially struck Juror No. 158 bgsed on her stated occupation of being a “housewife.” As
articulated above, this was a proper exercise of Appellant’s peremptory strike. The Court

erroneously granted the state’s Batson motion and therefore Appellant was prevented from

properly using his peremptory strike on this juror. Williams, 379 §.C. 399, 402, 665 S.E.2d 228,
230 (Ct. App. 2008) (stating that when a juror who was properly struck by a defendant was
subsequently seated on a jquy after the trial court’s erroneous granting of a Batson motion,
prejudice is presumed because there is no way to determine whether defendant’s right to an
impartial jury was violated).

Here, the trial judge erred in granting the state’s motion to quash based on a violation of
Batson v. Kentucky and Appellant was prejudiced becauée he was prevented from using his
peremptory strike on Juror No. 158, the housewife, and she was improperly seated on the jury
that convicted him. Appellant’s conviction and sentence should be reversed and remanded for a

new trial. See State v. Ford, 334 S.C. 59, 512 8.E.2d 500 (1999); State v. Short, 333 S.C. 473,

511 S.E.2d 358 (1999).
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2.

The Court erred in qualifying Sitha Patel as an expért in the field of “child sexual abuse

dvnamics” because her training was limited to .a one-week class at the Child First Law Center

and a three-day class at MUSC, and because she admitted that she could not determine an error

rate for her field and that her only quality control procedures were to follow the Child First

protocol.

Standard of Review

The decision of whether to admit or exclude testimony from an expert witness is within

the sound discretion of the circuit court. State v. Price, 368 S.C. 494, 498, 629 S.E.2d 363, 365

(2006) (citations omitted). The circuit court’s decision to admit expert testimony will not be
reversed on appeall absent “a manifest abuse of discretiop accompanied by probable prejudice.”
State v. Douglas, 369 S.C. 424, 429, 632 S.E.2d 845, 84748 (2006) (citations omitted). An
abuse of discretion occurs when the circuit court's conclusions “either lack evidentiary support or
are controlled by an error of law.” Staté v. Kromah, 401 S.C. 340, 349, 737 S.E.2d 490, 495

(2013) (quoting Douglas, 369 S.C. at 459—30, 632 S.E.2d at 848) (internal quotation marks
omitted). “A [circuit] court's ruling on the admissibility of an expert's testimony constitutes an

abuse of discretion where the ruling is manifestly arbitrary, unreasonable, or unfair.” State v.

Grubbs, 353 S.C. 374, 379, 577 S.E.2d 493, 496 (Ct. App. 2003) (citing Means V. Gates, 348

S.C. 161, 166, 558 S.E.2d 921, 924 (Ct.App.2001)). To show prejudice, the appellant must
prove “that there is a reasonable probability the jury's verdict was influenced by the challenged

evidence or the lack thereof.” Fields v. Reg'l Med. Ctr. Orangeburg, 363 S.C. 19, 26, 609 S.E.2d

506, 509 (2005) (citing Means, 348 S.C. at 166, 558 S.E.2d at 924).
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Relevant Facts

During Appeliant’s trial the Court held an in camera hearing where the state called Sitha
Patel (“Patel™), a self-described therapist and forensic interviewer. Tr. 300, 1. 3 — 301, 1. 1. Patel
testified that she worked for an organization called Hopeful Horizons interviewing children from
ages three to seventeen with allegations of abuse. Tr. 301, 1l. 8 —12. She als;) testified that she
provided therapy to children who had been victims of abuse. Tr, 301, 11. 13 —20.

Patel received a master’s degree in social work after receiving an undergraduate degree in
marketing management, with a minor in international b&siness. Tr. 302, 11. 11 — 17. As part of
Patel’s graduate program she testified: “I worked in a residential program for children who self-
injure. I worked in a psychiatric private hospital working with alcohol and addictions,
alcoholism and other forms of addictions...” Tr. 302, 11. 21 —25. ’

Patel was a certified forensic"intervieww and had been “trained with evidence-based
models, trauma focused cognitive behavioral therapy and child/family traumatic stress
intervention.” Tr. 303, 1. 10 — 13. Patel testified that she had counseled one hundred and fifty
people, ninety percent of whom were children, and also that she had conducted over four
huqdred and fifty forensic interviews of children. Tr. 304, 1L 2 — 11. Patel said she attended
continuing education courses but did not give a specific number and she presented at seven such
courses. Tr. 304, 1. 17 =305, 1. 19.

Patel had been qualified as an expert only one time and it was in Family Court in
Beaufort County. Tr. 306, 1.3 —9. The state then moved to have Patel qualified as an expert in
the field of “child sexual abulse dynamics.” Tr. 307,11. 3 - 5.

On voir dire, Defense Counsel asked about Patel’s peer review process and she stated:

It’s a peer review for the State of South Carolina, three times a
year, and once a year, it’s for the region. And we basically come
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together and we review _jbumal articles and we share forensic
interviews to ensure that we’re, you know, following the protocol.

Tr. 307, 1. 18 — 23, Counsel asked if there was a way to determine an error rate and Patel
admitted: “No. It’s not a scientific research. There’s no error rate involved.” Tr. 308, 1. 1 - 2.
Patel also had never published anything in her supposed field of expertise. Tr. 308, 1. 6 — 8.
When Defense Counsel asked Patel about her “quality control procedures” she initially replied:
“What do you mean by that?” Tr. 308, Il. 9 — 12. After Counsel explained the question further,
Patel responded that “we have a protocol that we follow that’s recommended by the State of
South Carolina, which is Child First protocol...” Tr. 308, 11 17-19.

When Defense Counsel inquired further into 'Pate{’s training she revealed that the
“trauma-focused therapy” training she received from the Medical University of South Carolina
was merely a three-day ﬁainiﬁg followe.d by fifteen conference calls “to ensure that we’re
following protocol.” Tr. 2’%09, 1l. 3-— 25. Based on this training alone, she received a certificate
tobea “trauma-focﬂsed cognitive behavioral therapist.” Tr. 310;11. 3 - 4.

Defense Counsel also revealed through voir dire that Patel’s certification to be a forensic
interviewer came from a one-week class at tile Child P:irst Law Center in Columbia, S.C., at the
end of which she conductegl only a'single “mock forensic interview.” Tr. 310, 1. 5 - 311, L. 2.
When Counsel asked her how the mogk interview was reviewed she stated “[t]here wasn’t
anything to review...it was a mock interview, meaning that we were practicing our skills that we
learned throughout that week with an acting person...” Tr. 311, 1l. 6 — 14.

Patel testified .during voir dire that Hopeful Horizons, the agency she works for, is a

member of the professional organization “NA double CP — N double ACP,” but she could not
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identify what that acronym stood for4 Tr. 31 1, 1. 16 - 312, 1. 24. She did, however, claim that
this organization is “basically an organization that provides resources and different types of
trainings that you have access to.” Tr. 313,11. 1 -3.

Defense Counsel objected to Patel being qualified as an expert in child sexual abuse. Tr.
313, Il 13 =/17. Counsel argued that there is no reliability in the field evidenced by her
testimony that there was no way to determine an error rate. Tr. 313, 1I. 18 —21. Counsel further
argued that she was not adequately qualified in this field by pointing out the fact that she only
had a three-day class followed by conference calls and also that she was certified as a forensic
interviewer after taking only a one-week class in forensic interviewing. Tr. 314, 1. 14 —22.

The state responded by citing to State v. Jones, 423 S.C. 631, 817 S.E.2d 268 (2018),

State v. Barrett, 416 S.C. 124, 785 S.E.2d 387 (S.C. App. 2016), and State v. Brown, 411 S.C.

332,768 S.E.2d 246 (S.C. App. 2015). The state argued: “The court in South Carolina has made
it very clear that this area of éxpertise 1s well settled. An expert in behavioral characteristics of
sex abuse victims and this particular field of expertise would fall under the nonscientific expert.”

Tr. 316, 11. 16 - 22.

4 1t is somewhat unclear from the record what the actual acronym is that Ms. Patel is referring to.
She first said “NA double CP,” then said “N double ACP.” Tr.311,1.25-312, 1. 1. She then
again referred to it as “NAACP.” Tr. 312, 11. 17 -21. To undersigned counsel’s knowledge, the
NAACP, which stands for the National Association for the Advancement of Colored People, is
an organization that has nothing to do with child sexual abuse. See https://www.naacp.org/about-
us/. Also, to undersigned counsel’s knowledge the NACCP, which stands for the National
Association of Child Care Professionals, has now been renamed to the Association for Early
Learning Leaders. Sec https://www.earlylearningleaders.org. According to its website, the
mission and goal of this organization is “to strengthen the knowiedge, skills, and abilities of
directors, owners, emerging leaders and other early learning professionals to ensure quality
programs for young children.” See https://www .earlylearningleaders.org/page/About ELL.
Nothing on the organization’s website appears to suggest that it has anything to do with child
sexual abuse.
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The state argued that Patel was qualified because she had “conducted over 450 forensic
interviews using an established protocol and procedure” and that “[sThe has counseled over 150
individuals, 90 percent of whom are child victims.” Tr. 317, 1l. 2 — 5. The state also said that
Patel had a master’s degree “in this field”> and that she was “certified by the State of South
Carolina” which made her qualified to testify as to the behavioral characteristics of child sexual

abuse.

Appellant responded by citing to State v. Chavis, 412 S.C. 101, 771 S.E.2d 336 (2015)

and State v. White, 382 S.C. 265, 676 S.E.2d 684 (2009) and argued that the state did not meet’

its burden in showing reliability by failing to show an error rate. Tr.318,1. 18—319,1. 2,

The Court ruled for the state that Patel was qualified as an expert. Tr. 319,11. 3 - 9. The
Court stated: “The next step, of course, is. to determine whetherl her testimony will be admitted.
Let’s have a proffer on that.” Tr. 319,1l. 9—12.

In her proffered testimony, Patel testified extensively as to what she claimed the “broad
range of signs and symptoms” that children who are victims. of sexual abuse might exhibit. Tr.
3-19; 1l. 19 —-20. She Specliﬁcally claimed that age can be a factor in how signs of sexual trauma
. in children might manifest and also about how the relationship of the victim and perpetrator of
sexual violence may affect the manifestation of signs and symptoms in children. Tr. 320, 1. 3 —
321, 1. 18.

Patel testified about the “grooming process™ that sexual predators sometimes engage in
with the victim and also other family members of the victim. Tr. 321, 1. 19 — 323, 1. 7. She
spoke about differences in the grooming of a young child versus a teenager. Tr. 323, 1. § — 24,

She also testified about what she referred to as the “disclosure process,” which begins with the

5 According to the record, Ms. Patel’s Master’s degree is in social work, not child sexual abuse
dynamics which is the field in which the state offered her as an expert. Tr. 358; 1l. 11 —17.
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“denial stage” and then moves into the “tentative stage,” the “active disclosure stage” and then
the “recantation stage.” Tr. 325,1. 19 -326, . 19.

The Court ruled that Patel’s proffered testimony would be admissible because its
probative value outweighed its prejudicial effect. Tr. 328,1.25-329,1. 9.

Jury In

The state called Patel in its case in chief and after going through her background and
training again moved to qualify her as an expert in “dynamics of child sexual abuse.” Tr. 346, 11.
8 — 10. Appellant renewed his objection at that time and the Court granted the state’s motion to
qualify Patel as an expert. Tr. 346, 11. 11 — 14.

Pate] then testified before the jury extensively to the “big range of signs™ that children
victims of sexual assault might exhibit. Tr. 346, 1. 22 — 347, 1. 23. She also testified that she had
never met the alleged victim in this case, her mother, or Appellant. Tr, 347, 1. 24 — 348, 1. 13.
She again testified about the affect that a victim’s age might have on their signs and symptoms
and also the relationship of the victim and perpetrator might have on their signs and symptoms.
Tr. 348, 1. 14 — 349, 1. 7. She spoke extensively about the “grooming process” again and also the
“disclosure process” including recantation. Tr. 349, 1. 8 — 353, 1. 25. In regard to recantation,
Patel testified:

[W]e see it across all ages. With young children and adolescents,
we see that. And there’s lots of reasons for recantation. Some of
the reasons for recantation are that no one will believe them, they
didn’t have the support from — especially, if there’s a nonoffending
caregiver, they didn’t get the support from them or their life has
been completely changed. So, now, they’re not living in the home
and things are just completely different, they’re scared. They want
things to go back to normal. They want the abuse to stop, but they
want things to be back to normal as far as the family dynamics.

There’s also — there’s so many reasons for recanting. They can —
there’s lots of reasons.
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Tr. 353,11. 11 - 25.

The state also elicited testimony from Patel about reasons that a non-offending caregiver
might fail to protect a child victim from sexual abuse. Tr. 354, Il. 1 —23. She then testified in
detail about how a child is more likely to recant when the offender is someone who is a family
member or close with the family. Tr. 354, 1. 24 — 355, 1. 10.

On cross examination, Patel acknowledged that her master’s degree was in social work
and did not have anything to do with interviewing alleged victims. Tr. 358,11. 11 — 17. She also
admitted that she only had a one-week class to get her certification and that she was not
personally a member of any professional organization. Tr, 356, I1. 6 — 22,

Discussion
Child abuse assessment experts are non-scientific experts and therefore the admissibility

of their testimony should be reviewed under State v. White, 382 S.C. 265, 676 S.E.2d 684

(2009). State v. Chavis, 412 S.C. 101, 106, 771 S.E.2d 336, 338 (2015).

Under White, “[n]Jon-scientific expert testimony must satisfy Rule 702, both in terms of

expert qualifications and reliability of the subject matter.” White, 382 S.C. at 273, 676 S.E.2d at

688. In White, the state specifically argued that “reliability need not be shown for the admission
of non-scientific expert testimony” and the Supreme Court specifically rejected that argument.
Id. at 272-273, 676 S.E.2d at 687-688. The White Court held:

[T]he trial courts of this state have a gatekeeping role with respect
to all evidence sought to be admitted under Rule 702, whether the
evidence is scientific or non-scientific. In the discharge of its
gatekeeping role, a trial court must assess the threshold
foundational requirements of qualifications and reliability and
further find that the proposed evidence will assist the trier of fact.

White, at 274, 676 S.E.2d at 689.
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In this case, the state sought to qualify Sitha Patel as an expert in the field of “child
sexual abuse dynamics.” Patel’s qualifications in this field were insufficient to warrant her being
qualified as an expert. Her master’s degree was in social work. Her undergraduate degree was
in marketing management with a minor in international business. Tr. 302, 1l. 11 — 17. None of
these degrees had anything to do with child sexual abuse.

After completing her master’s degree, she stated that she worked in a residential program
which also apparently had nothing to do with child sexual abuse. She testified that her work was
done at a psychiatric hospital where she dealt with children who “self-injure” and had drug and
alcohol addition problems. Tr. 302, Il. 21 — 25, Children who “self-injure” would not appear to
fall under the category of a victim of child sexual abuse who would have been injured by another
person.

Pate]’s only training in the field for which the state offered her as an expert was a three-
day class at MUSC followed up with fifteen telephone calls to insure that she was “following
protocol,” and a week-long class at the Child First Law Center which culminated in conducting a
single mock interview. She had never published anything in her supposed field of expertise and
she was not personally a member of any professional organizations. Tr. 308, 11. 6 — 8; tr. 311, 1.
16 — 312, 1. 24. When she testified that the agency she worked for, Hopeful Horizons, was a
member of a professional organization she referred to the NAACP or the NACCP demonstrating
her apparent lack of knowledge of the name of the organization of which Hopeful Horizons was
amember. Tr.311,1. 16 -312,1. 24.

Although Patel testified that she had attended continuing educa?ion courses regarding

child sexual trauma, the record was devoid of information about the number of such courses she
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had attended or the time and place of these courses. Further, she claimed to have given
presentations at only seven continuing education courses.

| Patel’s training and experience, or lack thereof, as supported by the record are wholly
insufficient to support the trial judge’s conclusion that she was qualified as an expert in child
sexual abuse dynamics. None of her formal education in undergradﬁate or graduate school had
anything to do with child sexual abuse. Afier graduation she received a mere eight days of
training on the subject and, amazingly, received a “certification” as a forensic interviewer.
Having completed only a one-week class at the Child First Law \Center, she conducted a single
mock interview which apparently was not graded or even reviewed in any way.

The state did not present sufficient evidence to demonstrate that Patel was qualified as an
expert. On the contrary, the record supports the opposite conclusion that she \.av.as not qualified as
an expert in child sexual abuse. Because she was not qualified as an expert in the field of child
sexual abuse dynamics the Court erred in admitting her as an expert over Appellant’s objection.

In addition to objecting to Patel based on her qualifications, Appellant also objected to
her testimony on reliability grounds citing State v. Chavis, 412 S.C. 101, 771 S.E.2d 336 (2015)
and State v. White, 382 S.C. 265, 676 S.E.2d 684 (2009).

In Chavis, the defendant argued that the state failed to present sufficient evidence to
derno.nstratc the reliability of two witnesses they offered as experts in child abuse assessment.
Chavis, 412 S.C. at 107, 771 S.E.2d at 339. The Court agreed as to one of the witnesses and did
not reach the issue on the second witness, Id. In finding that the tria[ court erred in qualifying
the witness as an expert the Court stated:

We agree with Appellant that although Mrs. Elliott was sufficiently
trained in RATAC protocol, and that she used RATAC protocol

during her interviews, there is simply no evidence that her
conclusions or impressions taken from these interviews were
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accurate. During cross examination, when asked if there was any
way to discern what her error rate was, she responded “no.” Her
only peer review involved one other interviewer reviewing her
work to ensure she was using RATAC protocol. When asked what
her quality control procedures were, she responded “I use RATAC
protocol every time in the interview room.”

Id. at 108, 771 S.E.2d at 339.

This case is nearly identical to Chavis. When Appellant asked Pate] if there was a way to

determine an error rate, she said: “No. It’s not a scientific research. There’s no error rate
involved.” Tr. 308, 11. 1 —2. When Appellant asked her about her “quality control procedures”
she initially replied: “What do you mean by that?” Tr. 308, il. 9 — 12. After Appellant explained
the question further, she responded that “we have a protocol that we follow that’s recommended
by the State of South Carolina, which is Child First protocol..-.” Tr. 308, 1. 17 — 19. Finally,
when Appellant asked Patel about her peer review process she indicated that “they” came
together a few times a year to review each other’s cases to make sure that they were following
the protocol. Tr. 307, 11. 18 — 23.

As in Chavis, here, the state failed to show that Patel was reliable as required by State v.
White. Patel acknowledged-that she could not discern an error rate, that her peer review process
was nothing more than ensuring that she was following the Child First protocol, and she even
seemed confused initially when asked about her quality control procedures. When pressed, all
she could say about her quality control is that she follows the Child Frist protocol.
’ As the Supreme Court stated in Chavis: “[E]vidence of mere procedural consistency does
not ensure reliability without some evidence demonstrating that the individual expert is able to

draw reliable results from the procedures of which he or she consistently applies.” Chavis at

108, 771 S.E.2d at 339. There is no evidence in the record here that demonstrates that Patel was
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able to draw reliable results from the procedures that she followed and therefore the reliability
requirement of SCRE 702 and State v. White was not met.

Appellant was prejudiced by Patel’s te;timony because sﬁe testified extensively in a way
that. mirrored Minor’s behavior under the aura of having been qualified as an “expert.” As the
Supreme Court stated in State v. Kromah, 401 S.C. 340, 357, 737 S.E.2d 490, 499 (2013):
“[Ajithough an expert’s testimony theoretically is to be given no more weight by a jury than any
other witness, it is an inescapable fact that jurors can have a tendency to attach more significance .
to the testimony of experts.”

The significance of Patel’s testimony cannot be overstated, especially in light of Minor’s
recantation on the witness stand. Minor specifically testified that Appellant did not touch her in
any sexually improper way. Tr. 462, 1. 7 — 463, 1. 9. The state then used Patel to discredit
Minor’s recantation by going through the supposed reasons that children recant allegations of
abuse.

Patel testified that some minors recant because a nonoffending caregiver may not have
believed the minor or gf?en the minor the suppdrt they needed. Of course, in this case there was
specific testimony that Minor previously claimed that her mother did not believe her when she
m_‘ade the allegation against Appellant. Tr. 251, 1. 2 — 9. There was further testimony that
Minor’s life was drastically changed after the allégations because she and her mother were
forced to live separately from Appellant. Tr. 217, 1. 3 — 25. Again, Patel testified about this
exact factual scenario being a factor in why a minor might recant. Patel also testified that:

{IJf the offender is close to the family or is a family member, that
makes it more likely that the child is going to recant because they
don’t want to see that person go to jail or they don’t want that
petson to — you know, they don’t want another family member to

be upset because now this person is going to get in trouble. They
-don’t want to break up the home. '
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Tr. 355, 1. 2 — 9. Taken as a whole, Patel’s testimony prejudiced Appellant by improperly
bolstering Minor’s prior statements and improperly attemptihg to discredit her recantation on the
witness stand.

Appellant’s conviction and sentence should be reversed because the state failed to show
that Patel was qualified in the field of child sexual abuse dynamics and it also failed to show that
she was reliable as required in South Carolina. Furthermore, such error was not harmless.
Therefore, the trial judge erred in qualifying Patel as an expert over Appellant’s objection. State

v. Chavis, 412 S.C. 101, 106, 771 S.E.2d 336, 338 (2015); State v. White, 382 S.C. 265, 676

S.E.2d 684 (2009).
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CONCLUSION

By reason of the foregoing argument, Appellant’s conviction should be reversed, and this

case remanded to the Allendale County Court of General Sessions for a new trial.

This 22nd day of July, 2019.
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