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Ex Parte: Hartford Fire Insurance Company and Hartford Casualty Insurance Company,
Appellants,

In Re: The River Crossing Condominium Association, and Vincent J. Tambutro, on behalf of himself
and others similarly situated, Plaintiffs,

V.

Centex Homes, a Nevada General Partnership; Centex Construction Company, Inc.; Centex

Construction, LLC; Centex-Rooney Construction, Co., Inc.; Centex-Rodgers, Inc.; Balfour |

Beatty Construction, LLC, f/k/a Centex Construction, LLC; Right Way Construction, Inc.; Right
Way Group, Inc.; RWG, Inc., RWGR, Inc.; Stock Building Supply, LLC f/k/a Stock Building
Supply, Inc., Builders FirstSoutce — Southeast Group, LLC, Martin Masonty, Inc., Gary Hunnell
d/b/a Grand Strand Roofing, Craftmaster Manufacturing, Inc. d/b/a CMI, Roof Doctor of the
Carolinas, Inc., Stock Building Supply, LLC f/k/a Carolina Builders Corporation, Orfield
Laboratories, Inc., Trebor Industries, Inc., Steven Bosch, d/b/a The Roofer Man, Certainteed
Corporation Successor by merger to Exterior Systems, Inc., a’k/a Norandex, Inc., Weather
Protection Systems, Inc., Crawford Door Systems, Inc., Cox Millwork & Supply, Inc., AM
Jacobs, Inc., Galvin Depompe, Roberta Depompe, Morningstar Consultants, Inc., Jeld-Wen, Inc.
as successor to and/or merger with Craftmaster Manufacturing, Inc., d/b/a CMI, and Sign Studio
& Graphics, Inc., Defendants,

Of which The River Crossing Condominium Association, and Vincent J. Tamburro, on behalf of himself
and others similarly situated, and Centex Homes, a Nevada General Partnership, are the Respondents.

Ex Parte: Hartford Fire Insurance Company and Hartford Casualty Insurance Company,
Appellants,

In Re: The Tanglewood Condominium Association, Plaintiff,

Al




V.

Centex Homes, a Nevada General Partnership; Centex Construction Company, Inc.; Centex
Construction, LLC, Centex Construction Co., Inc., Centex-Rodgers, Inc.; Batfour Beatty Construction,
LLC, f/k/a Centex Construction, LLC, Defendants,

Of which The Tanglewood Condominium Association and Centex Homes, a Nevada General
Partnership, are the Respondents.

MOTION TO CERTIFY TO THE SOUTH CAROLINA SUPREME COURT UNDER
RULE 204, SCACR

Pursuant to Rule 204(b) of the South Carolina Appellate Court Rules, Hartford Fire
Insurance Company and Hartford Casualty Insurance Company (collectively, “Hartford””) move
to certify these appeals for immediate review by this Coutrt.

Transferring jurisdiction to tﬁis Court “is normally appropriate where the case involves
an issue of significant public interest or a legal principle of major importance.” Rule 204(b),
SCACR. This Court has granted certification in cases presenting recurring questions affecting
liability insurers and policyholders with respect to construction defect litigation. See Harleysville
Group. Ins. v. Heritage Communities, Inc., 420 S.C. 321, 332, 803 S.E.2d 288, 294 (2017)
(“Harleysville™); and Auto Owners Ins. Co. v. Newman, 385 S.C. 187, 190, 634 S.E.2d 541, 542
(2009) (“Newman™). This Court has also certified cases involving insurers’ attempts, in other
contexts, to intervene in lawsuits to protect their interests. £x parte Gov’t Employee’s Ins. Co.
(GEICO), 373 S.C. 132, 134, 644 S.E.2d 699, 700 (2007).

This Court has twice certified appeals to resolve uncertainty in the law regarding

whether, under Harleysville, a liability insurer can or must intervene in construction defect (CD)




litigation against its insured to request a special verdict or special interrogatories (which is the
exact issue that these appeals involve):
o Ex parte Hartford Fire Insurance Company et al., Appellate Case No, 2017-
02146 (certification granted Feb. 1, 2018), which the Court dismissed as moot
when Hartford accepted a settlement demand against its insureds conditioned on
Hartford’s dismissal of its appeal; and
o Ex parte Builders Mutual Insurance Company et al. (In re: Palmetto Pointe v.
Island Pointe), Appellate Case No. 2019-000238 (certification granted May 31,
2019), which is pending, and alongside which the Court could decide this appeal.
Here, Hartford and other insurers moved to intervene in these CD lawsuits, pending
against their insureds, due to the uncertainty stemming from Harleysville as discussed infia. The
Circuit Court entered an order denying the motions to intervene, for the same reasons that
intervention was denied in Ex parte Hartford, Hartford has appealed and requests certification on
the same two issues that it raised in Ex parte Hartford:
1. Does a liability insurer have a right or obligation to intervene in an underlying
construction defect action to request an allocated verdict under Harleysville?
2. What are an insurer’s rights if a trial court denies its request to intervene for the
limited purpose of requesting an allocated verdict under Harleysville?
Hartford seeks certification so that the Court can resolve these issues regarding
Harleysville’s meaning.

Uncertainty Regarding Harleysville

Harleysville addressed coverage in a CD action seeking both the cost to repair faulty
workmanship itself (which is not covered “property damage™) and the cost to repair resulting

damage to otherwise non-defective components (which may qualify as “property damage”). 420




S.C. at 335, 803 S.E.2d at 296. In requiring the insurer to pay for both types of repair costs, the
Court held that the insurer’s reservation of rights “letters were not sufficiently specific to put [its
insured] on notice of [the insurer’s] specific defenses, particularly as to the need for an allocated
verdict,” Id. at 342, 803 S.E.2d at 299.

The Court further held that the “;right to control the litigation carries with it certain
duties,” including ‘the duty not to prejudice the insured’s rights by failing to request special
interrogatories or a special verdict in order to clarify coverage of damages.”” Harleysville, 420
S.C. at 341, 803 S.E.2d at 299 (quoting Magnum Foods, Inc. v. Cont’[ Cas. Co., 36 F.3d 1491,
1498 (10th Cir. 1994)). In a footnote, the Court stated:

In addition to finding [the insurer’s] attempted reservation of rights to be
insufficient, the Special Referee also found ‘the Court has no basis upon which to
make a logical assessment of the jury’s purpose when it awarded the general
verdict’ as to the negligent construction, breach of warranty, and breach of
fiduciary duty claims, and the Special Referee refused to ‘engage in unguided
speculation with respect to this issue of [allocating losses], particularly when the
dilemma now confronting Harleysville is of its own making.” See Newman, 385
S.C. at 198, 684 S.E.2d at 547 (finding that even though arbitrator’s award
improperly included amounts for replacing and repairing faulty workmanship
itself, there was insufficient evidence in the record to allow the Court to determine
which costs were solely aitributable to the non-covered faulty workmanship and
finding that the insurer’s duty to indemnify therefore covered the entire award).

Id. at 343 n.11, 803 S.E.2d at 300 n.11.

Hartford’s Motions to Intervene
The present actions are complex CD cases, in which Hartford is defending certain of its
insureds under reservations of rights. Hartford (and other insurers) sought intervention for the
limited purpose of requesting special verdict sheets or special interrogatories.
The Circuit Court denied all of the insurers’ motions for intervention, holding as follows:
I. The Insurers lack the necessary standing to intervene and do not meet the
requirements for intervention under Rule 24 of the South Carolina Rules of

Civil Procedure (“*SCRCP”). As our Supreme Court has held, “intervention is
only appropriate where the party seeking intervention has ‘a real proprietary




interest in the subject matter of the proceedings;’ an interest which is merely
‘peripheral and not the real interest at stake’ will not warrant intervention,” £x
parte Gov’t Employee’s Ins. Co. (GEICO) v. Goethe, 373 S.C. 132, 139, 644
S.E.2d 699, 703 (2007) (quoting Bailey v. Bailey, 312 S.C. 454, 441 S.E.2d
325 (1994) and affirming the family court’s denial of insurer’s motion to
intervene), The Insurers do not have an interest in the property that is the
subject of each of the actions, the Condominium project at issue in each case.
The Insurers do not have an interest in the underlying transaction that is the
subject of this litigation, namely the development and construction of the
Condominium project in each case. Each of the Insuress’ interest arises solely
out of its contract of insurance with its insured(s) and those interests are not
appropriate to be litigated or interjected into this construction defect action.
Intervention is not appropriate simply because a non-party only has a
monetary interest in the outcome of the case.

2. The Insurers can satisfactorily protect any purported interests they may
have in a separate declaratory judgment action, including the declaratory
judgment action that is currently pending captioned: Centex Homes, a Nevada
General Partnership v. The Cypress Bend Condominium Association, et al.,
C.A. No. 2016-CP-26-6670 (the “Declaratory Judgment Action”). The
Declaratory Judgment Action concerns the defense and indemnity obligations
allegedly owed by insurers and seek declarations regarding, among other
things, regarding whether damages claimed in this action “are covered under
the [policies issued by the Insurers]”. Furthermore, addressing coverage
issues in this action is likely to create inconsistent results pending the judicial
determinations and outcomes in the Declaratory Judgment Action.

3. The South Carolina Supreme Court’s recent decision in Harleysville Grp. Ins.
v. Heritage Communities, Inc., 420 S.C. 321, 803 S.E.2d 288 (2017) does not
mandate that the Insurers have a right to intervene to ask special
interrogatories or request special verdict forms.

4. Tn order to avoid an impermissible conflict determining coverage issues, this
state requires a separate action. See Sims v. Nationwide Mut, Ins. Co., 247
S.C. 82, 145 S.E2d 523 (1965). I find that the deep injection of insurance
coverage issues into this construction defect action would place counsel
defending an insured in an irreconcilable conflict created by the diametrically
opposed goals where, on the one hand, counsel must try to minimize its
insured’s liability by showing lack of consequential damages and, on the other
hand, counsel would likely be faced with the necessity of proving
consequential damages in order to frigger and maximize coverage for its
insured.

5. 1 find that the special interrogatories and/or special verdict forms requested by
the Insurers will likely be confusing to the jury and may unfairly prejudice the
parties participating in the trial due to the intetjection of extraneous insurance
coverage issues into an already complex construction defect case, particularly




given that Insurers have requested that they not be made parties and their
involvement and the issue of insurance not be disclosed to the jury, and that
there may not be any evidence in the record to support the special
interrogatories and/or special verdict forms.

6. The Court further finds that the Insurers shall be allowed to contest all
insurance coverage issues, in a subsequent action and that any finding,

argument, or issue as to reservation of rights letters to the insureds, is proper
for consideration in a subsequent action and not in this present action.

7. The Court hereby denies intervention, irrespective of timing, on grounds that
this Court finds that intervention would be prohibited at any time.

Order Denying Motions to Intervene, pp.5-7 (June 21, 2019) (attached as Exhibit A).

Paragraphs 1 through 5 of the Circuit Court’s order in these cases are nearly identical to
the orders that were under review in Ex parte Harfford, which this Court had certified. See
Harbour Cove Order Denying Motion of Insurers for Limited Intervention, pp.3-4 (Oct. 12,
2017) (attached as Exhibit B); Beach Villas Amended Order Denying Motion of Insurers for
Limited Intervention, pp.4-5 (Oct. 13, 2017) (attached as Exhibit C). Hartford’s certification
motion and opening brief in that appeal are attached and incorporated by reference. See Hartford
Motion to Certify Under Rule 204, SCACR (Nov. 8, 2017) (attached as Exhibit D), Hartford’s
Final Brief (July 23, 2018) (attached as Exhibit E); see also Order Granting Motion to Certify
(Feb. 1, 2018) (attached as Exhibit F). Settlements ultimately rendered that appeal moot. See
Hartford Letter (Oct. 17, 2018) (attached as Exhibit G). The Court dismissed Ex parte Hartford
on January 30, 2019, upon the final settlement of the underlying CD claims.

Appropriateness of Certification in These Cases

Uncertainty regarding Harleysville’s meaning compelled Hartford to seek intervention in
these CD cases. Hartford would prefer to leave all coverage questions for a subsequent action,
and it believes that any reference to insurance coverage would be improper and prejudicial

before the jury. See Todd v. Joyner, 385 S.C. 509, 514, 685 S.E.2d 613, 616 (Ct. App. 2008),




aff'd, 385 S.C. 421, 685 S.E.2d 595 (2009). But until this Court resolves uncertainty regarding its
holding in Harleysville, insurers will continue to seek intervention to request allocated verdicts.

Tlustrating why Hartford is compelled to seek intervention, a different trial judge entered
the order in Iugram v. Lauderdale Bay Developers, LLC, No, 2017-CP-26-2854 (Oct. 18, 2018)
(attached as Exhibit H), the day after National Fire and Hartford advised the Court of the
settlement in Ex parte Hartford. The Ingram order granted an insurer’s motion to intervene for
the limited purpose of “request[ing] that the trial court submit a special verdict and/or special
interrogatories to the jury to determine the basis of the jury's verdict,” based on its finding that
such intervention was mandatory for an insurer to preserve its rights under Harleysville.

The Court recognized the importance of resolving these recurring issues by certifying the
appeal in Ex parte Builders Mutual on May 31, 2019 which raises these same issues. The Court
should also certify this appeal, which addresses the same issues as Ex parte Builders Mutual, for
the following reasons:

o Hartford will argue particular points, which the parties may not argue, regarding
how to harmonize Harleysville with overarching legal principles regarding
liability insurance, intervention, and the final judgment rule. See Exhibit E.

o In particular, Hartford intends to again argue that Harleysville, read in conjunction
with Restatement (Second) of Judgments § 58, stands onty for the proposition that
the insurer’s reservation of rights in that case was inadequate to preserve its right
to a subsequent allocation.

If the Court should grant certification, Hartford leaves it to the Court’s discretion whether

to consolidate these appeals with Ex parte Builders Mutual for purposes of briefing and/or




argument. Because Hartford has previously briefed these issues, it is prepared to comply with an
expedited schedule if necessary.
For these reasons, Hartford requests Rule 204(b) certification for immediate review by

this Court.

July 12,2019 SWEW E & BARROW, P.A.
[ yy

Mark §. Batrow, Esquire
Christy"E” Mahon, Esquire

1515 Lady Street

Post Office Box 12129
Columbia, South Carolina 29211
803-256-2233

Attorneys for Appellants Hartford Fire Insurance
Company and Hartford Casualty Insurance
Company




STATE OF SOUTH CAROLINA

COUNTY OF HORRY

THE HAVENS CONDOMINIUM

ASSOCIATION,

V.

CENTEX HOMES, et al.

Plaintiff,

Defendants.

THE RIVER CROSSING CONDOMINIUM

ASSOCIATION, AND

TAMBURRO, ON BEHALF OF HIMSELF
AND OTHERS SIMILARLY SITUATED,

V.

VINCENT

Plaintiffs,

CENTEX HOMES, ET AL.,

Defendants.

J.

THE TANGLEWOOD CONDOMINIUM

ASSOCIATION,

V.

CENTEX HOMES, A NEVADA GENERAL

PARTNERSHIP, ET AL.,

Plaintiff,

Defendants.
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FOR THE FIFTEENTH JUDICI
CIRCUIT

CASE NO.: 2015-CP-26-0118

ORDER DENYING MOTIONS TO
INTERVENE

CASE NO.: 2015-CP-26-00279
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THE WOODLANDS CONDOMINIUM
ASSOCIATION,

CASE NO.: 2015-CP-26-04514
Plaintiff,

V.

CENTEX HOMES, A NEVADA GENERAL
PARTNERSHIP, ET AL.,

Defendants.

This matter is before the Court upon motions for intervention ("Motions") filed by the
following insurance carriers ("Insurers") for insureds who are defendants in this action, which
motions are made pursuant to Rule 24 of the South Carolina Rules of Civil Procedure:

River Crossing v. Centex; Case No. 2015-CP-26-00279

1) American Empire Surplus

2) BITCO General Insurance Corporation

3) Clarendon National

4) Harleysville Insurance Company n/k/a Nationwide Insurance Company
5) Hartford Casualty Insurance Company

6) Hartford Fire Insurance Company

7) Scottsdale Insurance Company

8) Selective Insurance Company

Tanglewood v. Centex: Case No. 2015-CP-26-02718

9) Harleysville Insurance Company n/k/a Nationwide Insurance Company
10) Hartford Casualty Insurance Company

11) Hartford Fire Insurance Company

12) Selective Insurance Company

13) American Empire Surplus

14) Clarendon National

Woodlands v. Centex; Case No. 2015-CP-26-04514

15) BITCO General Insurance Corporation

16) Harleysville Insurance Company n/k/a Nationwide Insurance Company
17) Selective Insurance Company

18) American Empire Surplus

Page 2 of 7
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19) Clarendon National

Havens v. Centex; Case No. 2015-CP-26-00118

20) Crum & Forster Specialty Insurance Company and First Mercury Insurance
Company

21) Harleysville Insurance Company n/k/a Nationwide Insurance Company

22) Selective Insurance Company

American Empire Surplus, BITCO General Insurance Corporation, Clarendon National,
Hartford Fire Insurance Company, Hartford Casualty Insurance Company, Scottsdale Insurance
Company, Crum & Forster Specialty Insurance Company, and First Mercury Insurance
Company have acknowledged that Centex Homes, a Nevada General Partnership (“Centex™)
qualifies as an additional insured and have agreed to participate in the defense of Centex and
their respective named insured(s) with respect to one or more of the above-referenced actions.

The present actions are separate complex construction defect cases. In each of their
Complaints, Plaintiff alleges causes of action for negligence, gross negligence and breach of
warranty against each of the named Defendants for damages allegedly caused by its alleged
negligent and defective work.

The Insurers each seek to intervene for the “limited purpose” of submitting and
participating in the preparation of jury instructions, special interrogatories, and/or a special
verdict form for submission to the jury.

The Insurers contend that allowing intervention is essential for ensuring jury charges on
issues such as, but not lir‘nited to, the following;:

¢)) definition of progressive damages;

2) how to determine the cost of repairing defective workmanship originally

performed by each individual subcontractor;

Page 3 of 7
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(3)  how to determine the cost of repairing damage to other parts of the buildings that
result from the defective workmanship of the subcontractor; and

4) proof requirements by the parties seeking damages such that they must show,
before recovery is available, (a) defective work of the subcontractor and (b) damage to parts of
the buildings proximately caused by the defective work of the subcontractor.

In addition to jury charges, the Insurers seek to be permitted to request certain special
interrogatories such as, but not limited to, the following:

(1) line item for the cost of removing and replacing the work of their respective
insured(s);

2) cost of removing and replacing portions of the building damaged by the work of
their respective insured(s); and

3) the date on which the progressive damage startéd and ended.

These matters have been pending since 2015 and a date certain trial is not yet scheduled
except for Havens for 2020.

DISCUSSION OF THE LAW

“The granting of intervention is wholly discretionary with the trial court and will be

reversed only for abuse of discretion.” Sauner v. Public Service Authority, 354 S.C. 397, 411,

581 S.E. 2d 161, 169 (2003) (citing South Carolina Tax Commission v. Union Co. Treasurer,
295 S.C. 257, 260, 368 S.E.2d 72, 74 (Ct. App. 1988)). The court should consider the practical

implications of a decision allowing intervention. Ex parte Government Employee’s Ins. Co.

(GEICO) v. Goethe, 373 S.C. 132, 138, 644 S.E.2d 699, 702 (2007) (affirming the family court’s

denial of an insurer’s motion to intervene). “However, a party must have standing to intervene in

an action pursuant to Rule 24, SCRCP.” Id. A party has standing if the party has a personal
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stake in' the subject matter of a lawsuit and is a “real party in interest.” Id. “A real party in
interest ... is one who has a real, actual, material or substantial interest in the subject matter of the
action, as distinguished from one who has only a nominal, formal, or technical interest in, or
connection with, the action.” Id.

BACKGROUND

Each of the Insurers stated that they did not wish to intervene in this case as parties to the
action, and specifically argued that the issue of insurance should not be permitted within the trial
nor should the presence of the intervening parties be disclosed to the jury.

After careful consideration of the applicable law, arguments of counsel, the relevant
pleadings, the documents in the Stipulation and Agreement of Record for Hearing on Motions to
Intervene, and the memoranda and other submissions of the parties, the Court hereby finds as
follows:

1. The Insurers lack the necessary standing to intervene and do not meet the
requirements for intervention under Rule 24 of the South Carolina Rules of Civil Procedure
(“SCRCP™). As our Supreme Court has held, “intervention is only appropriate where the party
seeking intervention has ‘a real proprietary interest in the subject matter of the proceedings;” an
interest which is merely ‘peripheral and not the real interest at stake’ will not warrant

intervention.” Ex parte Gov’t Employee’s Ins. Co. (GEICO) v. Goethe, 373 S.C. 132, 139, 644

S.E.2d 699, 703 (2007) (quoting Bailey v. Bailey, 312 S.C. 454, 441 S.E.2d 325 (1994) and

affirming the family court’s denial of insurer’s motion to intervene). The Insurers do not have an
interest in the property that is the subject of each of the actions, the Condominium project at
issue in each case. The Insurers do not have an interest in the underlying transaction that is the

subject of this litigation, namely the development and construction of the Condominium project
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in each case. Each of the Insurers’ interest arises solely out of its contract of insurance with its
insured(s) and those interests are not appropriate to be litigated or interjected into this
construction defect action. Intervention is not appropriate simply because a non-party only has a
monetary interest in the outcome of the case.

2. The Insurers can satisfactorily protect any purported interests they may have in a
separate declaratory judgment action, including the declaratory judgment action that is currently
pending captioned: Centex Homes, a Nevada General Partnership v. The Cypress Bend
Condominium Association, et al., C.A. No. 2016-CP-26-6670 (the “Declaratory Judgment
Action”). The Declaratory Judgment Action concerns the defense and indemnity obligations
allegedly owed by insurers and seek declarations regarding, among other things, fegarding
whether damages claimed in this action “are covered under the [policies issued by the Insurers]”.
Furthermore, addressing coverage issues in this action is likely to create inconsistent results
pending the judicial determinations and outcomes in the Declaratory Judgment Action.

3. The South Carolina Supreme Court’s recent decision in Harleysville Grp. Ins. v.

Heritage Communities, Inc., 420 S.C. 321, 803 S.E.2d 288 (2017) does not mandate that the

Insurers have a right to intervene to ask special interrogatories or request special verdict forms.
4. In order to avoid an impermissible conflict determining coverage issues, this state

requires a separate action. See Sims v. Nationwide Mut. Ins. Co., 247 S.C. 82, 145 S.E2d 523

(1965). I find that the deep injection of insurance coverage issues into this construction defect
action would place counsel defending an insured in an irreconcilable conflict created by the
diametrically opposed goals where, on the one hand, counsel must try to minimize its insured’s

liability by showing lack of consequential damages and, on the other hand, counsel would likely
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be faced with the necessity of proving consequential damages in order to trigger and maximize
coverage for its insured.

5. I find that the special interrogatories and/or special verdict forms requested by the
Insurers will likely be confusing to the jury and may unfairly prejudice the parties participating
in the trial due to the interjection of extraneous insurance coverage issues into an already
complex construction defect case, particularly given that Insurers have requested that they not be
made parties and their involvement and the issue of insurance not be disclosed to the jury, and
that there may not be any evidence in the record to support the special interrogatories and/or
special verdict forms.

6. The Court further finds that the insurers shall be allowed to contest all insurance
coverage issues, in a subsequent action and that any finding, argument, or issue as to reservation
of rights létters to the insureds, is proper for consideration in a subsequent action and not in this
present action.

7. The Court hereby denies intervention, irrespective of timing, on grounds that this
Court finds that intervention would be prohibited at any time.

Based on the foregoing the Motions to Intervene is Denied.

AND IT IS SO ORDERED.

Honorable Clifton Newman, Presiding Judge

, 2019

, South Carolina
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Horry Common Pleas

Case Caption: Tanglewood Condominium Association , plaintiff, et al VS Centex
Construction Company Inc , defendant, et al
Case Number: 2015CP2602718

Type: Order/Intervene

So Ordered

s/ Clifton B. Newman, 2127

Electronically signed on 2019-06-21 15:48:44 page 8 of 8
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EXHIBIT B

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE FIFTEENTH JUDICIAL
COUNTY OF HORRY CIRCUIT

Harbour Cove Condominium

Civil Action No.: 2014-CP-26-7634
Association, et al.,

Plaintiffs, INSURERS FOR LIMITED

INTERVENTION
V.

).
)
)
)
)
;
) ORDER DENYING MOTION OF
)
)
)
)

Centex Homes, et al,, )

” )

)

Defendants.

This matter is before me upon separate Motions for Limited Intervention filed by multiple

insurance carriers for insureds who are defendants in this action made pursuant to Rule 24 of the

South Carolina Rules of Civil Procedure.

The pr_ésent action is a complex construction defect case, Inits Compiaint, Plaintiff alleges
causes of actfon for negligence, gross negligence and breach of warranty against each of the above-
named D,efendants for damages caused by its negli gent and defective work.

The Insurers each seek to intervene for the “limijted purpose of submitting and participating
in the preparation éf jury instructions, special interrogatories, and/or a special verdict form for

submission to the jury.

The insurers contend that allowing intervention is essential for ensuring jury charges on

issues such as, but not limited to, the following:
(1) definition of progressive damages;

(2) how to determine the cost of repairing defective workmanship originally

performed by each individual subcontractor;

o)

Page 10f5

¥£9209¢d0¥ L 0Z#3ASVO - SYITd NOWWOD -~ AHJOH - Nd 82:F €1 190 L1L0Z - A4 ATIVOINOHLOT 13



(3) how to determine the cost of repairiné damage to other parts of the buildings
that result from the defective workmanship of the subcontractor; and
~ (4) proof requirements by the parties seeking damages such that they must show,
before recovery is available, (a) defective work of the subcontractor and (b) damage to other parts
of the buildings proximately caused by the defective work of the subcontractor.
In addjtion to jury charges, the moving parties seeks to be permitted to request certain
special intgrrogatories such as, but not limited to, the following:
(1) line item for the cost of removing and replacing the work of their respective
insured(s);
(2) cost of removing and replacing portions of the building damaged by the, work
of their respective insured(s); and
(3) the date on which the progressive damage started and ended.
This matter has been pending for three (3) years and a date certain trial is scheduled for

October 16, 2017.

DISCUSSION OF THE LAW

“The granting of intervention is wholly discretionary with the trial court and will be

reversed only for abuse of discretion.” Sauner v. Public Service Authority, 354 S.C. 397,411,581

S.E.2d 161, 169 (2003) (citing South Carolina Tax Commission v Union Co. Treasurer, 295 S.C.

257,260,368 S.E.2d 72, 74 (Ct. App. 1988)). The court should consider the practical implications

of a decision allowmo intervention. Ex parte Govemment Employee’s Ins. Co. ( GEICO) V.

. Goethe, 373 S.C. 132, 138 644 S.E. 2d 699, 702 (2007) (affirming the family court’s denial of an

insurer’s motion to inter.vene). “However, a party must have standing to intervene in. an action

pursuant to Rule 24, SCRCP.” Id. A party has standing if the party has a personal stake in the

Page 2 of 5

¥£92092d0¥10Z#3SVO - SY3Td NOWWNOD - AHHOH - Nd 8¢% €1 190 2102 - @374 ATTvOINOHLO3AT3



subject matter of a lawsuit and is a “real party in interest.” Id. “A real party in interest ... is one

who has a real, actual, material or substantial interest in the subject matter of the action, as
distinguished from one who has only a nominal, formal, or technical interest in, or connection

with, the action.” Id.

BACKGROUND

Each of the Insurers stated that they did not wish to intervene in this case as parties to the
action, and specifically argued that the issue of insurance should not be permi“tted. within the trial
nor should the presence of the intervening parties be disclosed to the jury.

After careful consideration of the applicable law, arguments of counsel, the relevant
pleadings, and the memoranda and other submissions of the parties, the Court hereby finds as
- follows:

1. The Insurers lack the necessary standing to intervene and do not meet the requirements
for intervention under Rule 24 of the South Carolina Rules of Civil Procedure (“SCRCP”). Asour
~ . Supreme Court has held, “intervention is only appropriate where the party seeking intervention

- has “areal proprietary interest in the subject matter of the proceedings;’ an interest which is merely

‘peripheral and not the real interest at stake’ will not warrant intervention.” Ex parte Gov’t

* Employee’s Ins. Co. (GEICO) v. Goethe, 373 S.C. 132, 139, 644 S.E.2d 699, 703 (2007) (guoting

Bailey v. Bailey, 312 S.C. 454, 441 S.E.2d 325 (1994)) (in GEICO, the court affirmed the family
court’s denial of insurer’s motion to intervene). The Insurers do‘ not have an interest in the property
‘that is thé subject of this action, the Harbour Cove Condominium project. The Insurers do not
have an interest in the ﬁnderlying transaction. that is the subject of this litigation, namely the
development and construction of the Harbour Cove Condominium project. Each of the Insurers’
interest arises solely out of its contract of insurance with its insured and those interests afe not

)
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appropriate to be litigated or interjected into this consfruction defect action. Intervention is not
appropriate simply because a non-party only has a monetary interest in the outcome of the case.
2. The Insurers can satisfactorily protect any purported interests they may have in a separate
declaratory judgment action, including the declaratory judgrhent action that is currently pending.
Furthermore, addressing coverage issues in this action is likely to create inconsistent results
pending the judicial determinations and outcomes in the Declaratory J udgmeﬁt Action. |

3. The South Carolina Supreme Court’s recent decision in Harleysville Grp. Ins. v. Heritage

Communities, Inc., 420 S.C. 321, 803 S.E.2d 288 (2017) does not mandate that the Insurers have

a right to intervene to ask special interrogatories or request special verdict forms.

4. In order to avoid impermissible conflict determining coverage issues, this state requires

| a separate action. See Sims v. Nationwide Mut. Ins. Co., 247 S.C. 82, 145 S.E2d 523 (1965). 1
find that the deep injection of insurance coverage issues into this construction defect action would
place counsel defending an insuted in an irreconcilable conflict created by thé diametricalty
‘opposed goals where, on the one hand, counsel must try to minimize its insured’s liability by
showing lack of consequential damages gnd, on the other hand, cOunsgl would likely be faced with
the necéssity of proving consequential damages in order to trigger and maximize coverage for its
insured.

5. I find that the special inferrogatories and/or special verdict forms requested by the
Insurers will likefy be confusing to. the jury and may unfairly ﬁrejudjce the parties participating in
- the trial du‘e to the interjection of extraneous insurance coverage issues into an already complex
construction defect case, particularly given that there may rot be any evidence in the record to

support the special interrogatories and/or special verdict forms.

N
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Based on the foregoing the Motions to Intervene is Denied.

AND IT IS SO ORDERED.

October [7, 2017 ' ( 2/ V{/ Q/L/L/\/l/\?

Cliftofi Newman
Presiding Judge
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EXHIBIT C

STATE OF SOUTH CAROLINA IN THE COURT
COUNTY OF HORRY OF COMMON
PLEAS
BEACH VILLAS AT OCEAN KEYES PROPERTY OWNERS FIFTEENTH
ASSOCIATION, INC., JUDICIAL
CIRCUIT
Plaintiff,
Vs. CASE NO. 2014-
CP-26-6573
OCEAN KEYES DEVELOPMENT, LLC, KEYE CONSTRUCTION CO., INC.,
RUSSELL P. BALTZER, FIRST EXTERIORS, LLC, CAREFREE EXTERIORS
INC., COASTAL STUCCO, INC., RICHARD H. CONSTRUCTION, LLC a/k/a
RICARDO HERNANDEZ d/b/a RICHARD FRAMING CONSTRUCTION,
RICHARD H. CONSTRUCTION, LLC a/k/a RICARDO HERNANDEZ d/b/a
RICHARD FRAMING CON., INC., BUILDERS FIRSTSOURCE-SOUTHEAS".
GROUP,
LLC, STEEL HOMES INTERNATIONAL, INC., RENAISSANCE STEEL AMENDED
INSTALLATION, LLC n/k/a RENAISSANCE STEEL, LLC, BENCHMARK ORDER
STEEL SERVICE, LLC AND DIETRICH BUILDING SYSTEMS n/k/a DENYING
CLARKWESTERN DIETRICH BUILDING MOTION OF
SYSTEMS, LLC, INSURERS
FOR LIMITED
Defendants. INTERVENTIO
N

OCEAN KEYES DEVELOPMENT, LLC AND KEYE CONSTRUCTION
CO., INC,,

Third-Party Plaintiffs,
VS.
RENAISSANCE STEEL INSTALLATION, LLC f/k/a RENAISSANCE
STEEL, LLC n/k/a INNOVATIVE STEEL TECHNOLOGIES,
BENCHMARK STEEL ERECTORS, and TOTAL CONSTRUCTION, LLC,

Third-Party Defendants.

THIS MATTER. comes before this, Court upon Motions of Canopius US Insurancé Inc.
(“Canopius™); Hartford Fire Insurance, Hartford Casualty Insurance Company and Hartford
Underwriters Insurance Company (collectivel.y “Hartford™); and Selective Insurance Conipany of

év\..
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South Carolina (“Selective”) secking to intervene in the trial of this matter for the limited purpose

of submitting special interrogatories.to the jury regarding issues related to insurance coverage.

The present action is a complex construction defect case. In its Complaint, Plaintiff alleges
causes of action for negligence, gross negligence and breach of warranty against each of the above-
named Defendants for damages caused by its negligent and defective work.

The Insurers each seek to intervene for the “limited purpose of submitting and participating
in the preparation of jury instructions, special interrogatories, and/or a special verdict form for
submission to the jury.

The insurers contend that allowing intervention is essential for ensuring jury charges on
issues such as, but not limited to, the following:

(1) definition of progressive damages;

(2) how to determine the cost of repairing defective workmanship originally
performed by each individual subcontractor;

(3) how to determine the cost of repairing damage to other parts of the buildings
that result from the defective workmanship of the subcontractor; and

(4) proof requirements by the parties seeking damages stch that they must show,
before recovery is available, (a) defective work of the subcontractor and (b) damage to other parts
of the buildings proximately caused by the defective work of the subcontractor.

In addition to jury charges, the moving parties seeks to be permitted to request certain
special interrogatories such as, but not limited to, the following:

(1) lin¢ item for the cost of removing and replacing the work of their respective
insured(s);

(2) cost of removing anid replacing portions of the building damaged by the work

Y
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of their respective insured(s); and
(3) the date on which the progressive damage started and ended.
This matter has been pending for three (3) years and a date certain trial is scheduled for
October 16, 2017. |

DISCUSSION OF THE LAW

“The granting of intervention is wholly discretionary with the trial court and will be

reversed only for abuse of discretion.” Sauner v. Public Service Authority, 354 S.C. 397,411, 581

S.E.2d 161, 169 (2003) (citing South Carolina Tax Commission v. Union Co. Treasurer, 295 S.C.

257,260,368 S.E.2d 72, 74 (Ct. App. 1988)). The court should consider the practical implications

of a decision allowing intervention. Ex parfe Government Employee’s Ins. Co. (GEICO) v.

Goethe, 373 S.C. 132, 138, 644 S.E.2d 699, 702 (2007) (affirming the family court’s denial of an
insurer’s motion to intervene). “However, a party must have standing to intervene in an action
pursuant to Rule 24, SCRCP.” Id. A party has standing if the party has a personal stake in the
subject matter of a lawsuit and is a “real party in interest.” Id. “A real party in interest ... is one
who has a real, actual, material or substantial interest in the subject matter of the action, as
distfnguished from one who has only a nominal, formal, or technical interest in, or connection

with, the action.” Id.

BACKGROUND

At the outset of the hearing in this matter, counsel for Plaintiff agreed to allow each of the
Insurers to fully intervene as named parties in the case. and allow counsel for each of the Insurers
to participate in the actual trial, including the questioning of witnesses and making of arguments

to the jury. Each of the Insurers stated that they did not wish to intervene in this case as parties to

o
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the action, and specifically argued that the issue of insurance should not be permitted within the
trial nor should the presence of the intervening parties be disclosed to the jury.

Additionally, counsel for Plaintiff agreed that, if the Insurers have properly reserved their
rights through the issuance of proper reservation of rights letters to their insureds, Plaintiff would
agree that the Insurers could contest all coverage issues in a subsequent action. The Insurers
Selective and Hartford each moved alternatively that in the event their Motions for Intervention
are denied, that they be allowed to contest all insurance coverage issues in a subsequent action.

After careful consideration of the applicable law, arguments of counsel, the relevant
pleadings, and the memoranda and other submissions of the parties, the Court hereby finds as
follows:

1. The Insurers lack the necessary standing to intervene and do not meet the
requirements for intervention under Rule 24 of the South Carolina Rules of Civil Procedure
(“SCRCP™). As our Supreme Court has held, “intervention is only appropriate where the party
seeking intervention has ‘a real proprietary interest in the subject matter of the proceedings;’ an

interest which is merely ‘peripheral and not the real interest at stake’ will not warrant intervention.”

Ex parte Gov’t Emplovee’s Ins. Co. (GEICO) v. Goethe, 373 S.C. 132, 139, 644 S.E.2d 699, 703

(2007) (guoting Bailey v. Bailey, 312 S.C. 454, 441 S.E.2d 325 (1994)) (in GEICO, the court

affirmed the family court’s denial of insurer’s motion to intervene). The Insurers do not have an
interest in the property that is the subject of this action, the Beach Villas project. The Insurers do
not have an interest in the underlying transaction that is the subject of this litigation, namely the
development and construction of the Beach Villas project. Each of the Insurers’ interest arises

solely out of its contract of insurance with its insured and those interests are not a’ppr_opriate‘ to bé

Ly

Page 4 of 6



litigated or interjected into this construction defect action. Intervention is not appropriate simply
because a non-party only has a monetary interest in the outcome of the case.

2. The Insurers can satisfactorily protect any purported interests they may have in a
separate declaratory judgment action, includiné the declaratory judgment action that is currently
pending. Furthermore, addressing coverage issues in this action is like'lvy to create inconsistent
results pending the judicial determinations and outcomes in the Declaratory Judgment Action.

3. The South Carolina Supreme Court’s recent decision in Harleysville Grp. Ins. v.

Heritage Communities, Inc., 420 S.C. 321, 803 S.E.2d 288 (2017) does not mandate that the

Insurers have a right to intervene to ask special interrogatories or request special verdict forms.
4. In order to avoid impermissible conflict determining coverage issues, this state

requires a separate action. See Sims v. Nationwide Mut. Ins. Co., 247 S.C. 82, 145 S.E2d 523

(1965). 1 find that the deep injection of insurance coverage issues into this construction defect
action would place counsel defending an insured in an irreconcilable conflict created by the
diametrically opposed goals where, on the one hand, counsel must try to minimize its insured’s
liability by showing lack of consequential damages and, on the other hand, counsel would likely
be faced with the necessity of proving consequential damages in order to trigger and maximize
coverage for its insured.

5. I find that the special interrogatories and/or special verdict forms requested by the
Insurers will likely be confusing to the jury and may unfairly prejudice the parties participating in
the trial due to the interjection of extraneous insurance coverage issucs into an already complex
construction defect case, particularly given that there may not be any evidence in the record to

support the special interrogatories and/or special verdict forms.
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Based on the foregoing the Motions to Intervene is Denied.

AND IT IS SO ORDERED. N
October [, 2017 ﬂ/ ' ) /\/Q
Cliftonﬁewman
Presiding Judge
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@ “ - . : EXHIBIT D

THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM HORRY COUNTY RE CE I VED
Court of Common Pleas NOV 08 2
: n
Clifton Newman, Circuit Court Judg%
C. SUPREME
COURT

Trial Court Case No. 2014CP2606573

Trial Court Case No. 2014CP2607634 . RECEIVED

Appellate Case No. 2017-02146

HOV. 08 2017
In Re Motions to Intervene in: & SC Court of App e a-!
The Harbour Cove Condominium Association, Plaintiff, ; T S
V.

Centex Homes, a Nevada General Partnership, Centex Construction Company, Inc.; Centex '
Construction, LLC, Centex-Rooney Construction Co., Inc., Centex-Rodgers, Inc., ‘Balfour Beatty
Construction, LLC f/k/a Centex Construction, LLC, R1ght Way Construction, Inc., Right Way
Group, Inc., RWG, Inc., RWGR, Inc., South Carolina State Plastering, LLC Georgla State -
Plastering, LLC, Florida State Plastering, LLC, Coastal Drywall, Inc., d/b/a Coastal Plaster
Systems, Lundy Dowell d/b/a Coastal Plaster Systems, Martin Masonry, Inc., Roof Doctor of the
Carolinas, Inc., Richard Blackwell d/b/a Synthetic Designs, Ferst Plastermg, Inc., a/k/a Ferst
Exteriors, Inc., Coastal Tinting, Inc., BR Brick & Masonry, Inc., Model Home Intel‘iors, Inc.,
Gary Hunnell d/b/a Grand Strand Roofing, Steven Bosch d/b/a The Roofer Man, Frank Harris
d/b/a Frank Harris Construction, Carl Williamson d/b/a Williamson = Construction &
Waterproofing, Stock Building Supply, LLC, f/k/a Stock Building Supply, Inc., and Mormningstar
Consultants, Inc., Defendants,

and

Beach Villas at Ocean Keyes Property Owners Association, Inc., Plaintiff,

.
Ocean Keyes Development, LLC, Keye Construction Co., Inc., Russell P. Baltzer, First

Exteriors, LLC, CareFree Exteriors Inc., Coastal Stucco, Inc., Rlchard H. Construction, LLC
a/k/a Ricardo Hernandez d/b/a R1chard Framing Con., Inc., Builders FirstSource-Southeast
Group, LLC, Steel Homes International, Inc., Renaissance Steel Installation, LLC n/k/a
Renaissance Steel, LLC, Benchmark Steel Service, LLC and Dietrich

Building Systems n/k/a Clark Western Dietrich Building Systems, LLC, Defendants,

Ocean Keyes Development, LLC and Keye Construction Co., Inc., Third-Party Plaintiffs,
V.



Renaissance Steel Installation, LLC f/k/a Renaissance Steel, LLC n/k/a Innovative Steel
Technologies, Benchmark Steel Erectors, and Total Construction, LLC, Third-Party Defendants.

Of whom Hartford Fire Insurance Company, Hartford Casualty Insurance Company, Hartford
Underwriters Insurance Company, Clarendon National Insurance Company as successor in
interest to Clarendon America Insurance Company, National Fire & Marine Insurance Company,
Bitco General Insurance Corporation, Selective Insurance Company of South Carolina,
Nationwide Mutual Insurance Company f/k/a Harleysville Insurance Company, Canopius US
Insurance, Inc., and American Empire Surplus Lines Insurance Company are the Appellants,

AND

The Harbour Cove Condominium Association, Beach Villas at Ocean Keyes Property Owners
Association, Inc., Ocean Keyes Development, LLC, Keye Construction Co., Inc., and Russell P.

Baltzer are the Respondents.

MOTION TO CERTIFY TO THE SOUTH CAROLINA SUPREME COURT UNDER
RULE 204, SCACR

Pursuant to Rule 204(b) of the South Carolina Appellate Court Rules, Hartford Fire
Insurance Company (“HFIC”), Hartford Casualty Insurance Company (“HCIC”), and Hartford
Underwriters Insurance Company (“HUIC™) (collectively, “Hartford”) move to certify this case
for immediate review by this Court.!

Transferring jurisdiction to this Court “is normally 'appropriate where the case involves
an issue of significant public interest or a legal principle of major importance.” Rule 204(b),
SCACR. This Court has granted certification in cases presenting recurring questions affecting
liability insurers and policyholders with respect to construction defect litigation. See Harleysville
Group. Ins. v. Heritage Communities, Inc., 420 S.C. 321, 332, 803 S.E.2d 288, 294 (2017)
(“Harleysville™); and Auto Owners Ins. Co. v. Newman, 385 S.C. 187, 190, 684 S.E.2d 541, 542

(2009). This Court has also certified cases involving insurers’ attempts, in other contexts, to

! Hartford anticipates that other insurers will be joining this motion or filing similar motions.
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intervene in lawsuits to protect their interests. Ex parte Gov't Employee’s Ins. Co. (GEICO), 373
S.C. 132, 134, 644 S.E.2d 699, 700 (2007).

Hartford and other insurers moved to intervene in two underlying construction defect
lawsuits against their insureds due to the uncertainty stemming from Harleysville as discussed
infra. The Circuit Court entered orders denying the motions to intervene. The insurers have
appealed those orders to seek clarification regarding their rights and obligations under South
Carolina law. The appeals present at least two questions that are recurring in construction defect
Jitigation and will continue to recur:

1. Does a liability insurer have a right or obligation to intervene in an underlying

construction defect action to request an allocated verdict under Harleysville?

9. What are an insurer’s appeal rights if a trial court denies its request to intervene for

the limited purpose of requesting an allocated verdict under Harleysville?

Hartford seeks certification so that the Court can resolve the issue over Harleysville’s
meaning.

Uncertainty Regarding Harleysville

Harleysville addressed coverage in a construction defect action seeking both the cost to
repair faulty workmanship itself (which is not covered “property damage”) and the cost to repair
resulting damage to otherwise non-defective components (which may qualify as “property
damage”). 420 S.C. at 335, 803 S.E.2d at 296. In requiring the insurer to pay for both types of
repair costs, the Court held that the insurer’s reservation of rights “letters were not sufficiently
specific to put [its insured] on notice of [the insurer’s] specific defenses, particularly as to the
need for an allocated verdict.” Id. at 342, 803 S.E.2d at 299.

The Court further stated that the “right to control the litigation carrie's with it certain

duties,’ including ‘the duty not to prejudice the insured’s rights by failing to request special
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interrogatories or a special verdict in order to clarify coverage of damages.’” Harleysville, 420
S.C. at 341, 803 S.E.2d 4t 299 (quoting Magnum Foods, Inc. v. Cont’l Cas. Co., 36 F.3d 1491,
1498 (10th Cir. 1994)). In a footnote, the Court étated:
In addition to finding [the insurer’s] attempted reservation of rights to be
insufficient, the Special Referee also found ‘the Court has no basis upon which to
make a logical assessment of the jury’s purpose when it awarded the general
verdict’ as to the negligent construction, breach of warranty, and breach of
fiduciary duty claims, and the Special Referee refused to ‘engage in unguided
speculation with respect to this issue of [allocating losses], particularly when the
dilemma now confronting Harleysville is of its own making.’ See Newman, 385
S.C. at 198, 684 S.E.2d at 547 (finding that even though arbitrator’s award
improperly included amounts for replacing and repairing faulty workmanship
itself, there was insufficient evidence in the record to allow the Cotirt to determine
which costs were solely attributable to the non-covered faulty workmanship and
finding that the insurer’s duty to indemnify therefore covered the entire award).
Id at 343 n.11, 803 S.E2d at 300 n.11.

Hartford’s Motions to Intervene

Hartford, along with other insurers, sought intervention in two sets of underlying
litigation in which Hartford was defending its insureds under reservations of rights:
e Harbour Cove Condominium Association, et al. v. Centex Homes, et al., Civil Action
No. 2014-CP-26-7634 (HFIC and HCIC’s insured: Coastal Plaster, Inc.); and

e Beach Villas at Ocean Keye;s Property Owners Association, Inc. v. Ocean Keyes
Development, LLC, et al., Civil Action No. 2014-CP-26-06573 (HFIC, HCIC, and
HUICs insured: First Exteriors, LLC).

Before moving to intervene, Hartford advised each insured in writing that, because of the
potential for a general verdict, the insu'md could itself submit a special verdict form or special
interrogatories seeking an allocation of damages between covered and uncovered damages.
When its insureds did not seek allocated verdicts, Hartford (and other insurers) sought

intervention in both suits for the limited purpose of requesting such allocated verdicts.
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The Circuit Court denied all of the insurers’ motions for intervention. In the Harbour

Cove action, it held:

1. The Insurers lack the necessary standing to intervene and do not meet the
requirements for intervention under Rule 24 of the South Carolina Rules of
Civil Procedure (“SCRCP”). As our Supreme Court has held, “intervention is
only appropriate where the party seeking intervention has ‘a real proprietary
interest in the subject matter of the proceedings;’ an interest which is metely
‘peripheral and not the real interest at stake’ will not warrant intervention.” Ex
parte Gov’t Employee’s Ins. Co. (GEICO) v. Goethe, 373 S.C. 132, 139, 644
S.E.2d 699, 703 (2007) (quoting Bailey v. Bailey, 312 8.C. 454, 441 S.E.2d
325 (1994)) (in GEICO, the court affirmed the family court’s denial of
insurer’s motion to intervene). The Insurers do not have an interest in the
property that is the subject of this action, the ... project. The Insurers do not
have an interest in the underlying transaction that is the subject of this
litigation, namely the development and construction of the ... project. Each of
the Insurers’ interest arises solely out of its contract of insurance with its
insured and those interests are not appropriate to be litigated or interjected into
this construction defect action. Intervention is not appropriate simply because
a non-party only has a monetary interest in the outcome of the case.

2. The Insurers can satisfactorily protect any purported interests they may have
in a separate declaratory judgment action, including the declaratory judgment
action that is currently pending. Furthermore, addressing coverage issues in
this action is likely to create inconsistent results pending the judicial
determinations and outcomes in the Declaratory Judgment Action.

3. The South Carolina Supreme Court's recent decision in Harleysville Grp. Ins.

v. Heritage Communities, Inc., 420 S.C. 321, 803 S.E.2d 288 (2017) does not
mandate that the Insurers have a right to intervene to ask special

interrogatories or request special verdict forms.

4. In order to avoid impermissible conflict determining coverage issues, this
state requires a separate action. See Sims V. Nationwide Mut. Ins. Co., 247
S.C. 82, 145 S.E.2d 523 (1965). I find that the deep injection of insurance
coverage issues into this construction defect action would place counsel
defending an insured in an irreconcilable conflict created by the diametrically
opposed goals where, on the one hand, counsel must try to minimize its
insured’s liability by showing lack of consequential damages and, on the other
hand, counsel would likely be faced with the necessity of proving
consequential damages in order to trigger and maximize coverage for its
insured.

5. 1 find that the special interrogatories and/or special verdict forms requested by
the Insurers will likely be confusing to the jury and may unfairly prejudice the
parties participating in the trial due to the interjection of extraneous insurance
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coverage issues into an already complex construction defect case, particularly
given.that there may not be any evidence in the record to support the special
interrogatories and/or special verdict forms.

Harbour Cove Order Denying Motion of Insurers for Limited Intervention, pp.3-4 (Oct. 12,
2017) (attached as Exhibit A); Beach Villas Amended Order Denying Motion of Insurers for
Limited Intervention, pp.4-5 (Oct. 13, 2017) (attached as Exhibit B). The Beach Villas order
further noted that “counsel for Plaintiff agreed that, if the Insurers have properly reserved their
rights through the issuance of proper reservation of rights letters to their insureds, Plaintiff would
agree that the Insurers could contest all coverage issues in a subsequent action,” and that the
“Insurers Selective and Hartford ea.ch moved alternatively that in the event their Motions for
Intervention are denied, that they be allowed to contest all insurance coverage issues in a
subsequent action.” Jd. at p.4.

Hartford a;1d other moving insurers filed notices of appeal, and the Circuit Court stayed
the cases accordingly. In £he Harbour Cove matter, the condominium association moved in the
Court of Appeals to dismiss the insurers’ appeals—broadly contending, contrary to Ex parte
Johnson, in re Rutledge v. Tunno, 63 S.C. 205, 207-08, 41 S.E. 308, 309 (1902), that an order
denying intervention is not an immediately appealable order. See Exhibit C (Motion to Dismiss
Appeal) and Exhibit D (Hartford’s Return to Motion to Dismiss Appeal). In the Beach Villas
matter, the property owners association contends that Hartford has no appeal rights, but it has not
moved to dismiss the appeals in the appellate court. Instead, the association has moved in the
Circuit Court to lift the automatic stay. See Exhibit E (Motion to Lift Automatic Stay). It asserts a
slightly more nuqnced view, that Hartford hﬁs no appeal right because Hartford did not seek to

become a party to the Beach Villas litigation.



Appropriateness of Certification

Uncertainty regarding Harleysville’s meaning compelled Hartford to seek intervention in
these construction defect cases. Hartford would prefer to leave all coverage questions for a
subsequent action, and it believes that any reference to insurance coverage would be improper
and prejudicial before the jury. See Todd v. Joyner, 385 S.C. 509, 514, 685 S.E.2d 613, 616 (Ct.
App. 2008), af'd, 385 S.C. 421, 685 S.E.2d 595 (2009). But until this Court resolves uncertainty
regarding its holding in Harleysville, insurers will continue to seek intervention to request
allocated verdicts.

The 'Circuit Court.cited Sims, supra, in both of its Orders for the proposition that “to
avoid impermissible- conflict determining coverage issues, this state requires a separate action.”
Order 4. Its orders also cited In re GEICO, supra, as disfavoring intervention by insurers in
non-insurance cases. The issue is that these holdings resemble the Harleysville dissent. Citing
Sims, the dissent in Harleysville stated: “Moreover, there is no suggestion how [the insurer]
could have intervened in these lawsuits and asserted a defense agaiﬂst éoverage without creéting
an impermissible conflict of interest in violation of established South Carolina law.”
Harleysville, 420 S.C. at 363, 803 S.E.2d at 311 (Pleicones, Acting Justice, dissenting).

The Harleysville majority did not address the tension between its holding and Sims or In
re GEICO. The majority opinion stated that an insurer has a “duty not to prejudice the insured’s
rights by failing to request special interrogatories or a special verdict in order to clarify coverage

of damages.” 420 S.C. at 341, 803 S.E:2d at 299 (quoting Magnum, 36 F.3d at 1498). But

2 See, e.g., Beresford Commons Homeowners Ass’n, Inc. v. Portrait Homes-South Caroling,
LIC, et al., Case No. 2013-CP-08-179. In that case, the Court of Appeals denied the plaintiff
association’s motion to dismiss the appeal, while allowing the parties to raise appealability issues
1 their briefs. The case has not been addressed on the merits and, although it is still pending, the
parties have notified the Court of Appeals of a settlement.
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Harleysville did not involve the situation where an insurer advises its insured of the option to
- seek a special verdict and the insured does not request one.

The Court’s citation to Duke v. Hoch, 468 F.2d 973 (5th Cir. 1972), would indicate that
the insurer discharges any duty by advising the insured that the decision belongs to the insured:
“Once [the insurer’s] counsel disclosed the situation, the insureds, represented by their own
retained counsel, would be entitled to make the decision whether to seek an allocated verdict.”
Duke, 468 F.2d at 979. If the insured decides against an allocated verdict, the insured (or its
successor) will bear the “burden ... to prove the precise [covered] portion of the unallocated
verdict” in a subsequent coverage action. Id. at 977. Still, Duke did “not explore the situation in
which the insured does not have his own counsel.” Id. at 979 n.4. In such a situation, it stands to
reason that the construction defect plaintiffs’ awareness of the potential for an allocated
verdict—and their resulting ability to request an allocated verdict themselves—would cure any
potential problem. See Harleysville, 420 S.C. at 337, 803 S.E.2d at 297 (noting that association
succeeded to defunct insured’s rights following entry of final judgment).

Even if such conclusions are implicit in Harleysville, as Hartford believes, they are not
explicit. If Hartford and the other insurers had not moved to intervene, and then appealed from
the order denying interventiori, the trials would have gone forward to unallocated verdicts. It
makes eminent sense to resolve these issues regarding Harleysville’s meaning before trial, and
the most efficient way to resolve Harleysville’s meaning is certification under Rule 204(b).

If the Court grants certification, it can address the associations’ procedural and
jurisdictional objections as part of merits briefing. The associations’ various objéctions boil
down to the proposition that Harleysville does not contemplate insurers intervening to request

allocated verdicts, and that Hartford’s motion for intervention and subsequent appeal did not



assert rights protected by the rules governing intervention and immediate appeals. In other
words, the procedural and jurisdictional objections are intertwined with the substantive question
of what Harleysville means. Whether framed as a substantive or a procedural question, an
A opinion by this Court would bring necessarily clarity regarding Harleysville.

~ For these reasons, Hartford requests Rule 204(b) certification for immediate review by

this Court.

Respectfully submitted,

—

Mark S. Barrow, Esquire
: Everett A. Kendall, IT, Esquire
Z‘é- Christy E. Mahon, Esquire
Sweeny, Wingate & Barrow, P.A.
1515 Lady Street
Post Office Box 12129

Columbia, South Carolina 29211
803-256-2233

November 8, 2017

Attorneys for Appellants Hartford Fire Insurance
Company, Hartford Casualty Insurance Company,
and Hartford Underwriters Insurance Company



EXHIBIT A

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE FIFTEENTH JUDICIAL
COUNTY OF HORRY CIRCUIT

Harbour Cove Condominium Civil Action No.: 2014-CP-26-7634
Association, et al.,

Plaintiffs, INSURERS FOR LIMITED

INTERVENTION
V.

Centex Homes, et al.,

)
)
)
)
)
)
) ORDER DENYING MOTION OF
)
)
)
)
)
)
Defendants. )

This matter is before me upon separate Motions for Limited Intervention filed by multiple
insurance carriers for insureds who are defendants in this action made pursuant to Rule 24 of the
South Carolina Rules of Civil Procedure.

The present action is a complex construction defect case. In its Complaint, Plaintiff alleges
causes of action for negligence, gross negligence and breach of warranty against each of the above-
named Defendants for damages caused by its negligent and defective work.

The Insurers each seek to intervene for the “limited purpose of submitting and participating
in the preparation 6f jury instructions, special interrogatories, and/or a special verdict form for
submission to the jury.

The insurers contend that allowing intervention is essential for ensuring jury charges on
issues such as, but not limited to, the following:

(¥) definition of -progressjve damages;
(2) how to determine the cost of repairing defective workmanship originally

perfonne& by each individual subcontractor;

Y
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(3) how to_determine the cost of repairing damage to other parts of the buildings
that result from the defective workmanship of the subcontracter; and
~(4) proof recizﬁrements. by the parties seeking damages such that they must show,
before recovery is available, (a) defective work of the subcontractor and (b) damage to other parts
of the buildings proximately caused by the defective work of the subcontractor.
I addition to jury charges, the moving parties seeks to be permitted to request certain
special interrogatories stich as, but not limited to, the following:
(1) line item for the cost of removing and replacing the work of their respective
insured(s);
(2) cost of removing and replacing portions of the building damaged by the work
of their respective insured(s); and
| (3) the date on which the progressive damage started and ended.

This matter has been pending for three (3) years and a date certain trial is scheduled for

October 16, 2017.

DISCUSSION OF THE LAW
“The granting of intervention is wholly discretionary with the trial court and wil] be

reversed only for abuse of discretion.” Sauner v, Public Service Authority: 354 S.C. 397,411, 581

S.E.2d 161, 169 (2003) (citing South Carolina Tax Commission v. Unien Co. Treasurer, 295 S.C.

257,260,368 S.E.2d 72, 74 (Ct. App. 1988)). The court should consider the practical implications

of a decision allowing intervention. Ex parte Govemﬁncnt Employee’s Ins. Co. (GEICO) v.

Goethe, 373 S.C. 132, 138, 644 S.E.2d 699, 702 (2007) (affirming the family court’s denial of an

insurer’s motion to intervene). “However, a party must have standing to intervene in an action
pursuant to Rule 24, SCRCP.” Id. A party has standing if the party has a personal stake in the
o/
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subject matter of a Jawsuit and is a “real party in interest.” Id. *A real party in interest ... is one
who has a real, actual, material or substantial interest in the subject matter of the action, as
distingnished from. one who has only a nominal, formal, or technical interest in, 61‘ conmection
with, the action.” Id.

BACKGROUND

Each of the Insurers stated that they did not wish to intervene in this case as parties to the
action, and specifically argued that the issue of insurance should not be permitted within the trial
nor sho:ul.d_A the presence of the intervening parties be disclosed to the jury.

After careful consideration of the applicable law, arguments of counsel, the relevant
pleadings, and the memoranda and other submissions of the parties, the Court hereby finds as
follows:

1. The Insurers lack the necessary- standing to intervene and do not meet the requirements
for intervention under Rule 24 of the South Carolina Rules of Civil Procedure (“SCRCP*). Asour
Supreme Court has held, “intetvention is only appropriate where the party secking intervention
has ‘a real proprietary interest in the subject matter of the proceedings;” an interest which is merely
‘peripheral and not the real interest at stake’ will not warrant intervention.” Ex parte Gov't

Employee’s Ins. Co. (GEICO) v. Goethe, 373 S.C. 132, 139, 644 S.E.2d 699, 703 (2007) (quoting

Bailey v. Bailey, 312 S.C. 454, 441 S.E.2d 325 (1 994)) (in GEICO, the court affirmed the family

court’s denial of insurer’s motion to intervene). The Insurers do not have an interest in'the property
that is thc;, subject of this action, the Harbour Cove Condominium project. The Insurers do not
have an interest in the underlying transaction that is the subject of this litigation, namely the
development and construction of the Harbour Cove Condominium project. Each of the Insurers’

interest arises solely out of its comtract of insurance with its insured and those interests are not

e
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appropriate to be litigated or interjected into. this construction defect action. Intervention is not
appropriate simply because a non-party only has a monetary interest in the outcome of the case.
2. The Insurers can satisfactorily protect any purported interests they may have ina separate
. declaratory judgment action, including the declaratory judgment action that is currently pending.
Furthermore, addressing coverage issues in this action is likely to create inconsistent’ results
pending the judicial determinations and outcomes in the Declaratory J udgmeﬁt Action. |

3. The South Carolina Supreme Court’s recent decision in Harleysville Grp. Ins. v. Heritage

Communities, Tric., 420 S.C. 321, 803 S.E.2d 288 (2017) does not mandate that the Insurers have

a right to intervene to ask special interrogatories or request special verdict forms.
4, In order to avoid impermissible conflict determining coverage issues, this state requires

a separate action. See Sims v. Nationwide Mut. Ins. Co., 247 S.C. 82, 145 S.E2d 523 (1965). 1

~ find that the deep injection of insurance coverage issues into this construction defect action would
place counsel defending ah insured in an irreconcilable conflict created by the diatnetrically
~opposed goals where, on the one hand, counsel must try to minimize its insured’s liability by
showing lack of consequential damages and, on the other hand, counsel would likely be faced with
the necessity of preving consequential damages in order to trigger and maximize coverage for its
insured. |
5. I find that the special interrogatories and/or special verdict forms requested. by the
Insurers will likely be confusing to the jury and may unfairly érejudice the parties participating in
the trial due to the interjection of extraneous insurance céverage issues into an already complex
construction defect case, particularly given that there may not be any evidence in the record to

support the special interrogatories and/or special verdict forms.

o
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Based on the foregoing the Motions to Intervene is Denied.

AND IT IS SO ORDERED. ()
: - ]
October 7, 2017 : (/ )
/S Ve

Cliftoh Newman
Presiding Judge
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EXHIBIT B

STATE OF SOUTH CAROLINA IN THE COURT
COUNTY OF HORRY OF COMMON
_ PLEAS
BEACH VILLAS AT OCEAN KEYES PROPERTY OWNERS FIFTEENTH
ASSOCIATION, INC,, JUDICIAL
CIRCUIT
Plaintiff,
VvS. CASE NO. 2014~
CP-26-6573
OCEAN KEYES DEVELOPMENT, LLC, KEYE CONSTRUCTION CO., INC.,
RUSSELL P. BALTZER, FIRST EXTERIORS, LLC, CAREFREE EXTERIORS
INC., COASTAL STUCCO, INC., RICHARD H. CONSTRUCTION, LLC a/k/a
RICARDO HERNANDEZ d/bfa RICHARD FRAMING CONSTRUCTION,
RICHARD H. CONSTRUCTION, LLC a/k/a RICARDO HERNANDEZ d/b/a
RICHARD FRAMING CON., INC., BUILDERS FIRSTSOURCE-SOUTHEAS.
GROUP,
LLC, STEEL HOMES INTERNATIONAL, INC., RENAISSANCE STEEL AMENDED
INSTALLATION, LLC n/k/a RENAISSANCE STEEL, LLC, BENCHMARK CRBER
STEEL SERVICE, LLC AND DIETRICH BUILDING SYSTEMS n/k/a DENYING
CLARKWESTERN DIETRICH BUILDING MOTION OF
SYSTEMS, LLC, INSURERS
FOR LIMITED
_ Defendants. INTERVENTIO
N

OCEAN KEYES DEVELOPMENT, LLC AND KEYE CONSTRUCTION
CO.,INC,,

Third-Party Plaintiffs,
vs.
RENAISSANCE STEEL INSTALLATION, LLC f/k/a RENAISSANCE
STEEL, LLC wk/a INNOVATIVE STEEL TECHNOLOGIES,
BENCHMARK STEEL ERECTORS, and TOTAL CONSTRUCTION, LLC,

Third-Party Defendants.

THIS MATTER comes before this Court upon Motions of Canopius US Insurance Inc.
(“Canopius™); Hartford Fire Insurance, Hartford Casualty Insurance Company and Hartford
Underwriters Insurance Company (coﬂectively “Hartford™); and Selective Insurance Company of

é‘/\.
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South Carolina (“Selective™) seeking to intervene in the trial of this matter for the limited purpose

of submitting special interrogatories to the jury regarding issues related to insurance coverage.

The present action is d complex construction defect case. In its Complaint, Plaintiff alleges
causes of action for negligence, gross negligence and breach of warranty against each of the above-
named Defendants for damages caused by its negligent and defective work.

The Insurers each seek to intervene for the “limited purpose of submitting and participating
in the preparation of jury instructions, special interrogatories, and/or a special verdict form for
submission to the jury.

The insurers contend fhat allowing intervention is essential for ensuring jury charges on
issues such as, but not limited to, the following:

(1) definition of progressive damages;

(2) how to determine the cost of repairing defective workmanship originally
performed by each individual subcontractor;

(3) how to determine the cost of repairing damage to other parts of the buildings
that result from the defective workmanship of the subcontractor; and

(4) proof requiréments by the parties seeking damages such that they must show,
before recove;ry is available, (a) defective work of the subcontractor and (b) damage 1o other parts
of the buildings proximately caused by the defective work of the subcontractor.

In addition to jury charges, the moving parties seeks to be permitted to request certain
special interrogatories such as, but not limited to, the following:

(1) line item for the cost of removing and replacing the work of their respective
insured(s);

(2) cost of removing and replacing portions of the building damaged by-the work

et
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of their respective insured(s); and
(3) the date on which the progressive damage started and ended.
This matter has been pending for three (3) years and a date certain trial is scheduled for

October 16, 2017.

DESCUSSION OF THE LAW

“The granting of intervention is wholly discretionary with the trial court and will be

reversed only for abuse of discretion.” Sauner v, Public Service Authority, 354 8.C. 397,411, 581

S.E.2d 161, 169 (2003) (citing South Carolina Tax Commission v. Union Co. Treasurer, 295 8.C.
257,260, 368 S.E.2d 72, 74 (Ct. App. 1988)). The court should consider the practical implications
of a decision adllowing intervention. £x parte Government Erﬁgloyee’s Ins. Co. (GEICO) v.
Goethe, 373 S.C. 132, 138, 644 S.E.2d 699, 702 (2007) (affirming the family court’s denial of an
insurer’s motion to intervene). “However, a party must have standing to intervene in an action
pursuant to Rule 24, SCRCP.” 1d. A party has standing if the party has a personal stake in the
subject matter of a lawsuit and is a “real party in inferest.” Id. “A real party in interest ... is one
who has a real, actual, material or substantial interest in the subject mattef of the action, as
distinguished from one who has only a nominal, formal, or technical interest in, or connection
with, the action.” Id.

BACKGROUND

At the outset of the hearing in this matter, counse] for Plaintiff agre¢d to allow each of the
Insurers to fully intervene as named parties in the case and allow counsel for each of the Insurers
to participate in the actual trial, including the questioning of witnesses and making of arguments

to the jury. Each of the Insurers stated that they did not. wish to intervene in this case as parties to

o
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the action, and specifically argued that the issue of insurance should not be permitted within the
trial nor should the presence of the intervening parties be disclosed to the jury.

Additionally, counsel for Plaintiff agreed that, if the Insurers have properly reserved their
rights through the issuance of proper reservation of rights letters to their insureds, Plaintiff would
agree that the Insurers could contest all coverage issues in a subsequent action. The Insurers
Selective and Hartford each moved altematively that in the event their Motions for Intervention
are denied, that they be allowed to contest all insurance coverage issues in a subsequent action.

After careful consideration of the applicable law, arguments of counsel, the relevant
pleadings, and the memoranda and other su’bmiséions of the parties, the Court hereby finds as
follows:

1. The Insurers lack the necessary standing to intervene and do not meet the
requirements for intervention under Rule 24 of the South Carolina Rules of Civil Procedure
(“*SCRCP™). As our Supreme Court has held, “inteﬁention is only appropriate where the party
secking intervention has ‘a real proprietary interest in the subject matter of the ﬁroceedings;’ an
interest which is merely ‘peripheral and not the real interest at stake’ will not warrant intervention.”

Ex parte Gov’t Employee’s Ins. Co. (GEICO) v. Goethe, 373 S.C. 132, 139, 644 S.E.2d 699, 703

(2007) (quoting Bailey v. Bailey, 312 s.C. 454, 441 S.E.2d 325 (1994)) (in GEICO, the court
affirmed the family court’s denial of insurer’s motion to intervene). The Insurers do not have an
interest in the property that is the subject of this action, the Beach Villas project. The Insurers do
not have an interest in the underlying transaction that is the subject of this litigation, namely the
development and construction of the Beach Villas project. Each of the Insurers’ interest arises

solely out of its contract of insurance with its insured and those interests are not appropriate to be

tan
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litigated or interjected into this construction defect action. Intervention is not appropriate simply
‘because a non-party only has a monetary interest in the outcome of the case.

2. The Insurers can satisfactorily protect any purported interests they may have in a
separate declaratory judgment action, including the declaratory judgment action that is currently
pending. Furthermore, addressing coverage issues in this action is likely to create inconsistent

results pending the judicial determinations and outcomes in the Declaratory Judgment Action.

3. The South Carolina Supreme Court’s recent decision in Harleysville Grp. Ins. v,

Heritage Communities, Inc., 420 S.C. 321, 803 S.E.2d 288 (2017) does not mandate that the

Insurers have a right to intervene to ask special interrogatories or request special verdict forms.
4, In order fo avoid impermissible conflict determining coverage issues, this state

requires a separdte action. See Sims v. Nationwide Mut. Ins. Co., 247 S.C. 82, 145 S.E2d 523

(1965). I find that the dee‘p injection of insurance coverage issues into this construction defect
action would place counsel defending an insured in an irreconcilable conflict created by the
diametrically opposed goals where, on the one hand, counsel must try fo minimize its insured’s
liability by showing lack of consequential damages and, on the other hand, counsel would likely
be faced with the necessity of proving consequential damages in order to trigger and maximize
coverage for its insured.

5. [ find that the special interrogatories and/or special verdict forms requested by the
Tnsurers will likely be confusing to the jury and may unfairly prejudice the parties participating in
the trial due to the interjection of extraneous insurance coverage issues into an already complex
construction defect case, particularly given. that there may not be any evidence in the record to

support the special interrogatories and/or special verdict forms.
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Based on the foregoing the Motions to Intervene is Denied.

AND IT IS SO ORDERED.

October (2, 2017 /

\.

20N

Chfton ewman
Presiding Judge
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EXHIBIT C @ LFBSL#

THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM HORRY COUNTY -Q ,
" Court of Common Pleas -E Cr JE’

=z g

The Honorable Clifton B. Newman, Circuit Court Judge 057-
SC Co 7 2017,
¥
Case No. 2014-CP-26-7634 of Apsy
&)

Hartford Fire Insurance Company, Hartford Casualty Insurance Company, Selective
Insurance Company of South Carolina, Harleysville Insurance Company, American
Empire Surplus Lines Insurancé Company, Bitco General Insurance Corporation,
Clarendon National Insurance Company as Successor by Merger to Clarendon America
Insurance Company, and . National Fire & Marine Insurance

The Harbour Cove Condominium Association, Centex Homes, a Nevada General
Partnership, Centex Construction Company, Inc., Centex Construction, LLC, Centex-
Rooney Construction Co., Inc., Centex-Rodgers, Inc., Balfour Beatty Construction, LLC
f/k/a Centex Construction, LLC, Right Way Construction, Inc., Right Way Group, Inc.,
RWG, Inc., RWGR, Inc., South Carolina State Plastering, LLC, Georgia State Plastering,
LLC, Florida State Plastering, LLC, Coastal Drywall, Inc., d/b/a Coastal Plaster Systems,
Lundy Dowell d/b/a Coastal Plaster Systems, Martin Masonry, Inc., Roof Doctor of the
Carolinas, Inc., Richard Blackwell d/b/a Synthetic Designs, Ferst Plastering, Inc., a/k/a
Ferst Exteriors, Inc., Coastal Tinting, Inc., BR Brick & Masonry, Inc., Model Home
Interiots, Inc., Gary Hunnell d/b/a Grand Strand Roofing, Steven Bosch d/b/a The Roofer
Man, Frank Harris d/b/a Frank Harris Construction, Carl Williamson d/b/a Williamson
Construction & Waterproofing, Stock Building Supply, LLC f/k/a Stock Building
Supply, Inc., and Morningstar Consultants, INC., vvvvverreenmriinrinerainersiaen Respondents,

MOTION TO DISMISS APPEAL




COMES NOW the above-named Respondent Harbour Cove Condominium
Association (hereinafter “Respondent Harbour Cove™), by and through its undersigned
counsel, and herewith moves this Court for an Order dismissing the appeal filed by
Appellants Hartford Fire Insurance Company and Hartford Casualty Insurance Company
(hereinafter collectively “Appellant Hartford”).

BACKGROUND

This appeal arises from a construct.ion defect case commenced by Respondent
Harbour Cove against various defendants. Appellant Hartford is an insurer of defendant
Coastal Plaster Systems, Inc. Appellant Hartfprd filed a Motion to Intervene in the
underlying action on August 7, 2017. By Order entered October 13, 2017, the Court ruled
that Appellant Hartfo.rd’s' Motion to Intervene was denied. Appellant Hartford filed its
Notice of Appeal i@ediately thereafter. This action was set for frial to begin on October
16, 2017. |

To better understand the improper nature of Appellant’s appeal, it is important at
the outset to note certain indisputable facts. Prior to trial, Appellant filed a written motion
requesting a special verdict form or special interrogatories. However, Appellant is not a
party to the litigation. Respondent Harbour Cove asserted no claims whatsoever against
Appellant, and Appellant does not appear as a party in the caption of its own motion from

which this appeal arises. This appeal follows.

LAW AND ANALYSIS

The South Carolina Court of Appeals may only entertain appeals of final orders.
S.C. Code Ann. § 14-3-330 (1991). If there is some further act of the court which must be

done in order to determine the rights of the parties, an order is interlocutory. Mid-State



Distribts. V. Ceniury Imps., 310 S.C. 330, 335, 426 S.E.2d 777, 781 (1993) (citing
Adick‘es v. Allison & Bratton, 21 S.C. 245 (1884)) (a ruling on a Motion to Dismiss under
Rule 12(b)(2) has no real finality because it lea\;es open issues for trial and is
interlocutory and therefore not appealable). An order that determines issues of law while
leaving open questions of fact is not a final order. Bone v. United States Food Serv., 399
S.C.. 566, 733 S.E.2d 200 (2012) (citing Good v. Hartford Accident and Indemnity Co.,
201 S.C. 32, 21 S.E.2d 209 (1942)) (an order containing provisions where the court
remanded a matter for further proceedings was not a final order and not appealable).
Specifically, the South Carolina Supreme Court has analyzed the issue of whether an
* appeal of a ruling on a Motion to Intervene was permissible, and concluded it was an
improper in‘;erlocutory appeal. Dorn v. Cohen, 418 S.C. 126, 139, 791 S.E.2d 313, 319-
20 (See Duncan v. Gov't Emps. Ins. Co., 331 S.C. 484, 485, 449, S.E.2d 580, 580
(1994).) (holding an appeal from an order of the circuit court granting a guardian ad
litem’s motion to intervene was interlocutory and was therefore not immediately
appealable). | |

The Court’s ruling on Appellant’s Motion to Intervene is not an appealable final
order as the entirety of the trial on the facts of the case has yet to commence and several
factual issues remain. Respondent, the Harbour Cove Condominium Association,.and its
residents have been waiting since 2014 to bring this case to a resolution; which may be

jeopardized with Appellant’s attempts to appeal a decision by the Court that is

interlocutory and not appealable.



On these grounds, the Court’s denial of Appellant’s Motion is not a final
judgment as to all the claims or parties and furthermore, is not an immediately appealable
interlocutory order.

Aé applied to this case, the foregoing authorities are clear and unambiguous in
their 'messag.e: The Court of Appeals does not have jurisdiction to hear this interlocutory
appeal. /

As such, Appellant’s appeal must be dismissed.

CONCLUSION.

In light of the arguments and authorities set forth herein, Respondent Harbour
Cove respectfully requests an Order of this Honorable Court dismissing Appellant

Hartford’s appeal in its entirety.

FOR RESPONDENT HARBOUR COVE
CONDOMINIUM ASSOCATION:
hillip W. Segui, Jr.

Amanda M. Blundy /4/‘//

SEGUI LAW FIRM, PC

864 Lowcountry Blvd., Suite A

Mit. Pleasant, SC 29464

(843) 884-1865

Email: psecui@seguilawfirm.com
ablundy@seguilawfirm.com

October 16, 2017
Mount Pleasant, South Carolina -AND -



John T. Chakeris

THE CHAKERIS LAW FIRM

231 Calhoun Street

Charleston, SC 29401

(843) 853-5678

Email: john@chakerislawfirm.com

~ AND -

Shaun W. Cranford

CRANFORD LAW

P.O. Box 50684

Columbia, SC 29250

(803) 779-6444

Email: shaun(@cranfordlawfirm.com




CERTIFICATE OF SERVICE

1 hereby certify that I have this day served counsel for the opposing party(s) with a copy of
the within and foregoing pleading by electronic mail properly addressed to the following, to insure
proper delivery to the following:

Attorneys for Centex Homes. a Nevada General Partnership. Centex Construction Company,

Inc., Centex Construction. LLC. Centex-Rooney Construction Co.. Inc..Centex-Rodgers. Inc.

and Balfour Beatty Construction. LLC f/k/a Centex Construction, LLC

Thomas C. Hildebrand, Jr., Esquire ' .

Laura F. Locklair, Esquire

Taylor Stair, Esquire

Olesha Vaskevich, Esquire

Parker Poe Adams & Bernstein LLP

200 Meeting St., Suite 301

Charleston, SC 29401

tomhildebrand@parkerpoe.com

lauralocklair@parkerpoe.com )

taylorstair@parkerpoe.com EC

olesyavaskevich@parkerpoe.com R E ZV
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Attorneys for Stock Building Supply, LLC
Theodore Parker, III, Esquire oc T 19 2p 17
Jacqueline Dixon Phillips, Esquire 8 C
Carlton Bowers, Esquire ourt of A
. » pp‘&?fs

_ Parker Nelson & Associates, Chtd.
211 King St., Suite 202
Charleston, SC 29401

tparker(@pnalaw.net
jdixon@pnalaw.net
cbowers@pnalaw.net

Attorney for Morﬁingstar Consultants, Inc.
James M. Saleeby, Jr., Esquire

Carrie A. Fox, Esquire

Aiken Bridges Elliott Tyler & Saleeby, PA.
P.O. Drawer 1931 .

Florence, SC 29503 -

jms@aikenbridges.com
caf@aikenbridges.com

Attorney for South Carolina State Plastering, LL.C, Georgia State Plastering, LL.C and Florida

State Plastering. LLC
Theodore L. Manos, Esquire

Robertson Hollingsworth Manos & Rahn
550 King Street, Suite 300
Charleston, SC 29403

tim@roblaw.net



Attorney for RWG. Ine.

Michael E. Wright, Esquire

Robertson Hollingsworth Manos & Rahn
550 King Street, Suite 300

Charleston, SC 29403

mew(@roblaw.net

Attorney for Coastal Drywall, Inc.. d/b/a_Coastal Plaster Systems and Lundy Dowell d/b/a
Coastal Plaster Systems )

Tracie Brisson, Esquire

Wright, Worley, Pope, Ekster & Moss, PLLC

628A Sea Mountain Hwy

North Myrtle Beach, SC 29582

traciebrisson@wwpem|aw.com
Attorneys for Coastal Drywall. Inc.. d/b/a Coastal Plaster Systems

J.J. Anderson, Esquire

Curtis B. Martin, Esquire

Katie Miars, Esquire

Anderson Reynolds & Stephens LLC
37 1/2 Broad Street .

P.O. Box 87

Charleston, SC 29402

janderson(@arslawsc.com
cmartin@arslawsc.com
kmiars@arslawsc.com

Attorney for BR Brick & Masonry. Inc.
Barbara J. Wagner, Esquire

M. Dawes Cook; Esquire

Barnwell Whaley Patterson & Helms, LLC
P.O. Drawer H

Charleston, SC 29402

bwagner@bamwell-whaley.com
mdc@bamwell-whaley.com K _ N

Attorney for Gary Hunnell d/b/a Grand Strand Roofing
E. Glenn Elliott, Esquire

Aiken, Bridges, Elliott, Tyler & Saleeby, P.A.
P. O. Drawer 1931
Florence, SC 29503

ege@aikenbridges.com

Attorney for Ferst Plastering, Inc. a/k/a Ferst Exteriors, Inc.

Allen Leland DuPre, Esquire
Lyles & Lyles, LLC

342 East Bay Street
Charleston, SC 29401
ald@lylesfirm.com



Attorney for Tri-City Insulation and Building Products of Myrtle Beach, Ine.
J. Kenneth Carter, Jr., Esquire :

Turner Padget Graham & Laney, PA
P.O. Box 1473
Columbia, SC 29202

kecarter@turnerpadget.com

Attorney for Carolina Drywall & Interiors a/k/a Carolina Drvwall Contractors, Inc.
Shanna Stephens, Esquire

Anderson Reynolds & Stephens LLC
P.O. Box 87
* Charleston, SC 29402

sstephens@arslawsc.com

Attorneys for Vance Johnson Plumbing Co., Inc.
H. Mark Hamlet, Esquire
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EXHIBIT D

THE STATE OF SOUTH CAROLINA.

In The Court of Appeals
N S 1
APPEAL FROM HORRY COUNTY <% by '
Court of Common Pleas & Py
: ' s ar {3@%
Clifton Newman, Circtit Court Tudge @' v <7 2975
: Wns,
Case No. 2014-CP-26-7634 “Cgfe
Hartford Fire Insurance Company, Hartford Casualty Insurance Compax'ly,
Selective Insurance Company of South Carolina, Harleysville Insurance
. Company, American Empire Surplus Lines Insurance Company, Bitco General -
Insurance Corporation, and National Fire & Marine Insurance COmpany ......oeouueeeeeess Appellants,

is an Intervenor,

The Harbour Cove Condominium Association, Centex Homes, a Nevada General
Partnexship, Centex Construction Company, Inc., Centex Construction, LLC,
Centex-Rooney Construction Co., Inc., Centex-Rodgers, Inc., Balfour Beatty
Construction, LLC f/k/a Centex Construction, LLC, Right Way Construction, Inc.,
Right Way Group, Inc., RWG, Inc., RWGR, Inc., South Carolina State Plastering,
LLC, Georgia State Plastering, LLC, Florida State Plastering, LLC, Coastal
Drywall, Ine., d/b/a Coastal Plaster Systems, Lundy Dowell d/b/a Coastal Plaster
Systems, Martin Masonry, Inc., Roof Doctor of the Carolinas, Inc., Richard
. Blackwell d/b/a Synthetic Designs, Ferst Plastering, Inc., a/lk/a Ferst Exteriors, Inc.,
Coastal Tinting, Inc., BR Brick & Masonry, Inc., Model Horne Interiors, Inc., Gary
Hunrnell d/b/a Grand Strand Roofing, Steven Bosch d/b/a The Roofer Man, Frark
Harris d/b/a Frank Harris Construction, Carl Williamson d/b/a Williamson
Construction & Waterproofing, Stock Building Supply, LLC, f/k/a Stock Building
Supply, Inc., and Morningstar Consulfants, INC, e Respondents.

' HARTFbRD FIRE INSURANCE COMPANY AND
HARTFORD CASUALTY INSURANCE COMPANY’S

RETURN TO RESPONDENT’S MOTION TO DISMISS APPEAL



Appellants Hartford Fire Insurance Company and Hartford Casualty Insurance Company
(collectively, “Hartford”), submit this return m opposition to the M-otion to Dismiss Appeal filed
by Respondent Harbour Cove Condorinium Association (“the Association”). The Association has
moved to the dismiss the appeal on the grounds tﬂat Hartford was not a party, and the Order. .

denying the motion to intervene was an interlocutory order and not a final order and therefore not

immediately appealable'. Under the settled meaning of 8.C. Code § 14-3-330(2), Hartford has 2
right to an immediate appeal, and the Court should therefore deny the Motion to Dismiss Appeal.

" Background

Hartford moved to intervene in the underlying action which was denied. Hartford appeals

the denial to seek clarification regarding its rights and obligations, followmg the Supreme Court’s

ruling in Harleysville Grp. Ins. v. Heritage Communities, Inc., 420 S.C. 321, 803 S.E.2d 288

(2017). Harleysville addressed coverage for a construc-:tion defect action seeking both the cost to
repair faulty workmanship itself (which is not covcrcd “property damage”) and the cost to repair
resulting damage to otherwise non-defective components (which may qualify as “property
damage”). Id at ___, 803 S.E2d at 296. In requumg the insurer to pay for both types of repair

costs, the Supreme Court held that the insurer’s reservation of rights “letters were not sufficiently

specific to put [its insured] on notice of [the insurer’s] specific defenses, particularly as to the need

for an allocated verdict.” Id. at ___, 803 S.E.2d at 297.

Tn. Harleysville, the Supreme Court stated that the “right to comtrol the litigation carries

with it certain duties, including the duty not1o prejudice the insured’s rights by failing to request

special interro gatories or a specia.f verdict in order to clarify coverage of damages.” Id. at __,803

S E.2d at 299 (internal quotations and citations omitted). The Court additionally noted that in

“addmon to finding Harleysville’s attempted reservation of rights to be insufficient, the Special

Referee also found ‘the Court has 0o basis upon which to make a lo gical assessment of the jury’s



" purpose when it awarded the general verdict’ as to the negligent construction, breach of warranty,

and breach of fiduciary duty claims, and thc.Special Referee refused to ‘engage in unguided

speculation with respect to this issue of [allocating losses], particularly when the dilemma now

confronting Harleysville is of its own making.’ See [Auto Owners v.] Newman, 385 S.C. [187] at
- 198, 684 S.E.2d [541] at 547 (finding that even though arbitrator's award improperly included
amounts for replacing and repairing faulty workmanship itself, there was insufficient evidence in
the record to allow the Court to determine which costs were solely attributable to the non-covered

faulty Woﬂcmariship and finding that the insurer’s dﬁty to indermify therefore covered the entire

award).” Harleysville, 420 S.C. at ___nl1,803SE2dat300n.11.
Here, Hartford issued primary and excess liability insurance policies to Coastal Plaster,

Inc., which is one of many subcontractors whom the Association brought claims against for alleged

construction defects. Hartford is defending Coastal under a reservation of rights. Hartford advised

Coastal in writing that, because of the potential for a general verdict, Coastal may itself submit a

special verdict form or special interrogatories seeking an allocation of damages between covered

and uncovered damages. Hartford (and other insurers) also sought intervention for the limited

purpose of requesting such an allocated verdict. The Circuit Court denied intervention, and

Hartford filed this appeal. The Association has moved fo dismiss the appeal as not immediately

appealable,
Governing Law on the Right to Immediate Appeal

«An order affects a substantial right and is immediately appealable when it ‘(2) in effect

determines the action and prevents a judgment from which an appeal might be taken or

discontinues the action .... ” Hagood v. Sommerville, 362 S.C. 191, 195, 607 S.E.2d 707, 709

(2005) (quoting S.C. Code § 14-3-330(2)) (emphasis added).



Interpreting precisely'the.same statutory language,! the Supreme Court held that an order
denying a motion to intervene was immediately appealable—even though “the merits of the action
hereinbefore mentioned [had] not been determined and as the trial of thgt action will still be
necessary”—because insofar “as the rights of the [putative intervenor] are involved, the order
[den'ying intervention] affects a substantial right, and in effect determines the acﬁoﬁ and prevents
a judgment from which an appeal might be taken.” Ex parte Johnson (Rutledge v. Tunno), 63 8.C.
205, _, 41 SE. 308, 309 (1902). See also 15 8.C. Jur. Appeal and Brror § 23 South Caroh’n_a
Jurisprudence -(September 2017 Update) (“The refusal of a pe‘cition‘ to intervene is directly
appealable “[i]n so far as the rights of appellant are involved, the order affects a substantial right,
and in effect determines the action and prevents a judgment from which an appeal might be
taken.’"); Ex parte Wells, No. 2012-M0-002, 2012 WL 10906587, at *1 & n.1 (S.C. Sup. Ct. filed
March 7, 2012) (allowing imniec'iiatc appeal of an order denying a request to intervene in an abuse
and neglect act-ion) (citing Johnson/Rutledge) (please note that this is opinion states “[t]his opinion
has no precedential value. It should not be cited or relied on as precedent in @y proceeding exce;pt
as provided by rule 268(d)(2), 8(d)(2), SCACR?™); Ex parte Carterv. L.C.,No. 2015-001006, 2017
WL 16_4493, at ¥2 (S.C. Ct. App. filed January 13, 2017) (citing Johnson/Rutledge with favor that

“an order denying a motion to intervene is immediately appealable”) (please note that this is

41 S.E. at 309 (“Section 11 of the Code provides that
diction to review upon appeal *** an order affecting

a substantial right made in an action, when such order in effect determines the action and prevents
a judgment from which an appeal might be taken.””). The current statute, S.C. Code Ann. S:ec’non
14-3-330, provides identically under (2): “The Supreme Court shall have appellate jurisdiction for
correction of errors of law in law cases, and shall review upon appeal: ... (2) An order affecting a
substantial right made in an action when such order (a) in effect determines the action and prevents

a judgment from which an appeal might be taken....”

L Johnson/Rutledge, 63 S.C. at __,
‘the supreme court shall have exclusive juris



opinion states “[t]his opinion has no precedential value. It should not be cited or relied on as

precedent in any proceeding except as provided by rule 268(d)(2), SCACR?).

Instead of citing this controlling authority, the Association cites cases holding that “an order
grénting 2 motion to intervene is not immediately appealable.” Duncan v, Govt Employees Ins.
Co., 331 S.C. 484, 486, 449 S.E.2d 580, 580 (1994) (emphasis added); see Dorn v. Cohen, 418

S.C. 126, 139, 791 S.E.2d 313, 320 (Ct. App. 2016) (order adding a party was not immediately

appealable where it “had the effect of an order granting a motion to intervene™). An order granting

a motion to intervene is analogous to an “an order making a third party a defendant,” which does '

not put any party out of court and creates no immediate appeal right. Duncan, 331 S.C. at 485, 449

S E.2d at 580. An order permitting intervention, in contrast with an order denying intervention, is
not an order that “determines the action,” that “prevents a judgment from which an appeal might

be taken, or that “discontinues the action™ as fo the intervenor or any other party. See S.C. Code

§ 14-3-330(2).
Hartford’s Right to an Immediate Appeal

The order denying Hartford’s motion to intervene “in effect determine[d] ¢he action and

prevent[ed] a judgment from which an appeal might be taken,” within the meaning of

Johnson/Rutledge, 63 S.C. at __, 41 S.E. at 309. Hartford therefore has a right to an immediate

appeal under 8.C. Code § 14-3-330(2) as has been established in this State.

In a case pending before this Court, an insurer appealed the denial of an intervention

motion, and the homeowner’s association moved to dismiss. See Motion to Dismiss Appeal,

Beresford Commons Homeowners Ass’n, Inc. v. Portrait Homes-South Caroling, LLC, et al., Case

No. 2613-CP-08-179 (filed Feb. 6, 2017) (attached as Exhibit A). There, the homeowners

association argued that the order was not immediately appedlable under Johnson/Rutledge because

the circuit court found the motion untimely and did not rule on the merits. Id. Even with that added



argument against jurisdiction, this Court ordered: “The motion to dismiss is denied at this time.

Nothing in this order prevents the parties from arguing the issue of appealability in their briefs”

Order, Beresford Commons Homeowners Ass’n, Inc. v. Porirait Homes-South Carolina, LLC, et‘

al., Case No. 2013-CP-08-179 (Mar. 7, 2017) (attached as Exhibit B).

In the present matter, the Circuit Court ruled on the merits, and therefore the case is clear
that the denial of the motion to intervene is immediately appealiable. See Ex parte Johnson

(Rutledge v. Tunno), supra. The question of whether Hartford has any right or obligation to

intervene is inextricably imtertwinied with the merits of the controversy, which turns on what

Harleysville means. The Court should deny the Association’s Motion to Dismiss and permit this

case to proceed to merits briefing,

October 26, 2017 SWOW, P.A.

" Everett A. Kendall, IT, Esquire
/4 Christy E. Mahon, Esquire :
151 Lady Street
Post Office Box 12129
Columbia, South Carolina 29211
803-256-2233

Attorneys for Appellants Hartford Fire Insurance
" Company and Hartford Casualty Insurance
Company



SEGUI LAW FIRM PG 864 Lowcouatry Boulevard
Suite A

Mount Pleasant, SC 29464
T 843-884-1865

Amanda M. Blundy

February 6,2017

Vig Federal Express and electronic mail
The Honorable Jenny Abbott Kitchings -
Cletk of Court .
South Carolina Court of Appeals

1220 Senate Street

Cplumbia, South Carolina 29201
jkitchings@sccourts.org

RE: Beresford Commons Homeowners Association, Inc. v. Portrait Homes-South Carolina

LIC_ etal
Case No.: 2013-CP-08-179

Dear Ms. Kitchings:

Please find enclosed the original and seven (7) copies of the Respondent Beresford
Commons Homeowners Association, Inc.’s Motion to Dismiss Appeal as well as this firm’s
check in the amount of $25.00 for the applicable filing fee. If you would, please file this motion
with the Court and return a file-stamped copy thereof to my office in the enclosed, seli-

_ addressed, stamped envelope.
Should you have any questions or require any additional information, pleasé don’t

hesitate to contact nie.

Sincerely, |

AMB/esm

Enclosure
cc:  John T. Chakeris, Esquire (w/enclosure)
J.R. Murphy, Esquire (w/enclosure) - via U.S. mail and electronic mail

Adam J. Neil, Esquire (wlenclosure) - via U.S. mail and electronic mail
Timothy J. Newton, Esquire (wlenclosure) - via U.S. mail and electronic mail

Albert A. Lacour, 1T, Esquire (wlericlosure) - via U.S. mail and electronic mail




THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BERKELEY COUNTY
Court of Common Pleas

The Honorable Kristi Lea Harrington, Circuit Court Judge-

Case No. 2013-CP-08-00179

Nationwide Mutual Fire Inst;rance COMPADY, +evveesensrssessernsansansess Appellant,
In Re: |
Beresford Commons Homeowners Association, InC., corveeierniaseinnine Respondent,
v.
Superior Solution, LLC, ..ccovinimmniersiesmsiraserrmenuemsnimensesesess Respondent.
MOTION TO DISMISS APPEAL

COMES NOW the above-named Respondent Beresford Commons Homeowners
Association, Inc. (heréinafter «Beresford HOA™), by and through its undersigned counsel,
and herewith moves this Court for an Order dismissing the appeal filed by Appellant

Nationwide Mutual Fire Insurance Company (hereinafter “Nationwide").

BACKGROUND

This apﬁeal arises from a construction defect case commenced by Beresford HOA
against various defendants, incliding Superior Sclution, LLC. Na‘tiqnwide is an insurer of

Superior Solution, LLC. Nationwide filed a Motion to Intervene in the underlying action.



B_y Form 4 Order entered January 31, 2017, the Court stated that “Nationwide Mutual
Fire Company’s Motion to Intervene on behalf of Sul')erior Solutions, LLC filed January
26,. 2017, was not heard. Motion was filed after preu'ial deadline.” Subsequently, .
Nati.onwide filed a Motion for Reconsideration on February 3, 2017. This action was set.
for trial to begin on this date, February 6, 2017. All remaining parties to the case

appeared in court to try the matter, at which time the Court reiterated to Nationwide that

its Motion to Intervene had not been denied and as such, there was nothing to reconsider,
but noted that the Court would consider hearing the Motion before charging the jury. At
this time, the jury panel was qualified, witnesses were present in court, and on a break
Nationwide filed its Notice of Appeaj. The Court has informed all ﬁarﬁes that the jury is
being held until Wednesday, February 8, 2017 in hopes that it would not have to release a

jury panel that has been set aside for this two-week date certain trial.

To better understand the improper nature of Nationwide’s appeal, it is important

at the outset to note certain indisputable facts. Prior to trial, Nationwide filed a written

motion to intervene for the purpese of requesting a special verdict form or special

interrogatories. (See Exhibit A attached). Nationwide is not a party to the litigation.

Beresford HOA asserted no claims whatsosver against Naﬁom;vide, and Nationwide doss

not appear as a party in the caption of its own motion from which this appeal arises. After

the filing of the motion at issue, Beresford HOA noticed the Rule 30(b)(6) deposition of

Nationwide for purposes of determining and narrowing the issues related to Nationwide’s

special interrogatories and any that may be requested by Beresford HOA, which

Nationwide moved to quash. The Circuit Court ruled the Motion as untimely, as noted in

Natibnwide’s Notice of Appeal. This appeal follows.



LAW AND ANALYSIS

LAW AND ANALYOLS

. In order for an issus to be appealed, it must' have been ruled upon by the Court.
Qugen's Grant I Horizontal Prop. Regime V. Greenwood Dev: Corp., 368 S.C. 342, 373,
628 SE2d 902, 919 (Ct. App. 2006) (upholding the dismissal of an appeal as
interlocutory when the appealed order was not intended to be a final ruling).
"An appeal ordinarily may be pursued only after a party has obtained a ﬁ'n_al
judgment. Hagood v. Sommerville, 362 S.C. 191, 194-95, 607 S.E.2d 707, 708 (2005)
citing Mid-State Distributors, Inc. v. Century Importers, Inc., 310 S.C. 330, 335,.426
S.E2d 777, 781 (1993); 8.C. Code Ann. § 14-3-330(1) (1976); Rule 72, SCRCP; Rule
201(a), SCACR. A ruling which does not determine the rights of the parties in a mater is

interlocutory and not immediately appealable. Ashenfelder v. City of Georgetown, 389

5.C. 568, 573-74, 698 S.E.2d 856, 859-60 (Ct. App. 2010).

The Court did not rule on Nationwide’s Motion to Intervene, it simply refused to

hear it because it was filed past the pretrial deadline, There has been no appealable final

-judgment because there has been no judgment — no decision regarding the merits of

Nationwide’s Motion has been made. There has not been a judgment that determines the

rights of any parties in this matter because there has not been any judgment, and 2 trial on

the facts of the case has yet to be completed.

Further, the decision that Nat10nw1de s Mation to Intervene was not timely does

. not give Nationwide any rights to stay the case, and permitting this appeal will prejudice

Beresford HOA’s rights. Nat1onw1de filed a declaratory judgment actum against its

insured, Superior Solution, LLC, to determine msurance coverage in February of 2016,

and coiricidentally, has taken this exact position when Beresford HOA attempted to



appeal a ruling of Nationwide placing their own insured in default, Citing directly from

Nationwide’s brief:

Finally, allowing this appeal to go forward prejudices Nationwide’s rights. This
declaratory judgment action was filed in February 2016. The underlying case is
set for trial the first week of February 2017. .

Nationwide's Reply Memorandum in Support of Motion to Dismiss Appeal dated
December 19, 2016 in United States Court of. ‘Appeals, Fourth Circuit

Nationwide acknowledges the tria} date in the brief to the United States Court of Appeals,
Fourth Circuit and discusses the prejudice an appeal would have on their right as the
insurance company. However, Respondent, the Beresford Commons Homeowners
Association, has been waiting since 2013 to bring this case to a resolution, which may be

jeopardized with Nationwide’s attempt to appeal a decision by the Court that is

- interlocutory and not appealable. .

While Nationwide is relying on the recent case law, Harleysville Group Ins. v.
Heritage Cmiies, Inc., et al, 2017 WL 105021, Op. No. 27698 (S.C. Sup. Ct. filed Jan.

11, 2017)(Shearhouse Adv. Sh, No. 2 gt 21, 36 n.11) in order to justify its failure to file a

Motion to Intervene in a timely manner, there is no case law prior to the Harleysville case

preventing it from doing so. In fact, there is no case Jaw in South Carolina that overturns

tuto Owners Insurance Co. Inc. v. Newman, 385 S.C. 187, 684 8.E.24 541 (2009) and .

the concept of allowing a carrier to intervene in this type of case has been fully briefed by

arrier who intervened in this exaet matter. Nationwide and Beresford HOA’s

counsel have been litigating this coverage matter since February 10, 2016, when the

another ¢

declaratory judgment action was filed. The coverage issues have been at issue for a year

and Nationwide could have filed a Motion to Intervene in this action at any time prior to

"-the eve of trial. Specifically, Nationw'ide could have moved to intervene _immediately



after the Harleysville decision, but chose to wait more than two weeks to file its Motion.
In fact, Selective Insurance Company moved to intervene prior to even filing a coverage
action, which was granted by Judge Nicholson, Selective moved to intervene in October

2016 in time to have a hearing and a determination prior to trial.
On these grounds, the Court’s determination that the Motion was untimely and

would not be heard is not a final judgment as t0 all the claims or parties, and is not an

immediately appealable interlocutory order.

As applied to this case, the foregoing authorities are clear and unambigudus in

their message: The Court of Appeals does not have jurisdiction to hear this interlocutory

appeal.

As such, Nationwide appeal must be dismissed as an impermissible interlocutory

appeal.
CONCLUSION

In light of the arguments and authorities set forth herein, Respondent Beresford

" HOA respectiully requests an Order of this Honorable Court dismissing Appellant

Nationwide’s Appeal in its entirety.

FOR RESPONDENT BERESFORD
COMMONS HOMEOWNERS
ASSOCATION, INC.:

e

PrAip W. Segui, Jr.

Amanda M. Blundy

SEGUI LAW FIRM, PC

864 Lowcountry Blvd., Suite A

M. Pleasant, SC 29464
February 6, 2017 (843) 884-1865

Mount Pleasant, South Carolina Email: psegui@seguilawfinm.com
ablindy@seguilawfirm.com




- AND -

John T. Chakeris

THE CHAKERIS LAW FIRM

231 Calhoun Street
Charleston, SC 29401

(843) 8535678

Bmail: john@chakerislawfirm.com



CERTIFICATE OF SERVICE

I hereby certify that I have this day served counsel for the opposing party(s) with one (1)

copy of the foregoing
of same in the United States mail

“Motion to Dismiss Appeal” by electronic mail and by depositing a copy
in an envelope properly addresse

d to the following, with

adequate postage thereon to insure proper delivery to the following:

J.R. Murphy, Esquire

Adam J. Neil, Esquire
Timothy I. Newton, Esquire
P.O. Box 6648

Columbia, SC 29260

jmu 1:ghy@murphv grantland.com

aneil@murphygrantland.com
tnewton(@murphygrantland.com

Albert A, Lacour, IIT, Esquire
Clawson & Staubes, LLC

126 Seven Farms Drive, Suite 200
Charleston, SC 29492

alacour(a)cl’awsonandstaubes.com

BY:

This 6th day of February, 2017.

SEGUL LAW FIRM/ PC

864 Lowcountry Blvd,, Suite A
Mount Pleasant, SC 29464
(843) 884-1865




The South Cavoling Court of Appeals

Ex Parte:
Nationwide Mutual Fire Insurance Company, Appellant,
In Re:

Beresford Commons Homeowners Association, Inc.,
Respondent,

V.
Superior Solution, LLC, Respondent.

Appellate Case No. 2017-000202

ORDER

' The motion to dismiss is denied at this time. Nothing in‘this order prevents the
parties from argning the issue of appgalability in their briefs.

FOR THE COURT

Co_lﬁﬁlbia, S__ggth Carolina

ce:

John Robert Murphy, Esquire
Adam J. Neil, Esquire

Timothy J. Newton, Esquire
Phillip Ward Segui, Jr., Bsquire
Amanda Morgan Blundy, Esquire




Albert A. Lacolur, 111, Esquire _
The Honorable Kristi Lea Harrington



EXHIBITE

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) FIFTEENTH JUDICIAL CIRCUIT

BEACH VILLAS AT OCEAN KEYES PROPERTY CASE NO. 2014-CP-26-6573
OWNERS ASSOCIATION, INC,, ' :
Plaintiff/ Applicant,

VS.

OCEAN KEYES DEVELOPMENT, LLC, KEYE
CONSTRUCTION CO., INC., RUSSELL P. BALTZER,

)
)
)
)
)
)
)
FIRST EXTERIORS, LLC, CAREFREE EXTERIORS, )
)  PLAINTIFF/APPLICANT BEACH
)
)
)
)
)
)
)

VILLAS PROPERTY OWNERS
ASSOCIATION, INC.’S
MOTION TO LIFT AUTOMATIC
STAY

INC., COASTAL STUCCO, INC,, RICHARD H.
CONSTRUCTION, LLC a/k/a RICARDO HERNANDEZ
d/b/a RICHARD FRAMING CONSTRUCTION,
RICHARD H. CONSTRUCTION, LLC a/k/a RICARDO
HERNANDEZ d/b/a RICHARD FRAMING CON., INC.
BUILDERS FIRSTSOURCE-SOUTHEAST GROUP,
LLC, STEEL HOMES INTERNATIONAL, INC,,
RENAISSANCE STEEL INSTALLATION, LLC n/k/a
RENAISSANCE STEEL, LLC, BENCHMARK STEEL )
SERVICE, LLC AND DIETRICH BUILDING SYSTEM )
n/k/a CLARKWESTERN DIETRICH BUILDING
SYSTEMS, LLC,

Defendants.

OCEAN KEYES DEVELOPMENT, LLC AND KEYE
CONSTRUCTION CO,, INC,

Third-Party Plaintiffs,
VS.

RENAISSANCE STEEL INSTALLATION, LLC f/k/a
RENAISSANCE STEEL, LLC n/k/a INNOVATIVE
STEEL TECHNOLOGIES, BENCHMARK STEEL
ERECTORS, and TOTAL CONSTRUCTION, LLC,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Third-Party Defendants. )
)

TO ALL PARTIES AND COUNSEL OF RECORD AND TO NON-PARTIES
HARTFORD FIRE INSURANCE COMPANY, HARTFORD CASUALTY INSURANCE
COMPANY AND HARTFORD UNDERWRITERS INSURANCE COMPANY

You will please take notice that within ten (10) days or as soon thereafter as counsel for
the Plaintiff Beach Villas Property Owners Association as Applicant can be heard,
Plaintiff/ Applicant will move before this Honorable Court pursuant to the South Carolina Rules
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of Civil and Appellate Procedure to lift the automatic stay. Plaintiff/Applicant moves pursuant
to SCACR 241 to lift the automatic stay for a Notice of Appeal filed on October 13, 2017 by
non-party insurers Hartford Fire Insurance Company, Hartford Casualty I_nsurance Company,
and Hartford Underwriters Insurance Company (hereinafter collectively referred to as “Hartford

Insurance or Hartford Insurérs”).

BACKGROUND

The Hartford Insurers, who are not parties to this action, filed a Motion to Intervene with
this Court specifically for the purpose of submitting Special Interrogatories, Jury Instructions
and/or Verdict Form(s) as well as to participate “hehind the scenes” and without the jury’s

knowledge of their participation in the trial. The Hartford entities did not make a motion 10

intervene to become parties to the action and communicated that they did not want to become

parties to the action.! On October 12, 2017, the Court denied the insurers’ reques;cs to submit
special interrogatories, jury instructions and verdict form and participation in the trial as an
unnamed party. On October 13, 2017, non-party Hartford filed a Notice of Appeal from the trial
court’s order. Because the Hartford entities are not parties to the action (and specifically
declined becoming parties to the action), the Harford insurers as non-parties cannot appeal from
~any matter arising from the underlying trial, and the Plaintiffs move this C01'1rt for an Order
lifting tﬁe automatic stay. SCARP 201.
ANALYSIS

Insurers Hartford are not parties to the action and specifically declined to become parties

! Insurers Selective Insurance and Canopius Insurance also filed separate Motions to
Intervene as non-parties to submit special interrogatories, jury instructions and verdict forms. At
the outset of the hearing in this matter, counsel for Plaintiff agreed to allow each of the Insurers to fully
intervene in this action as named parties in the case and allow counsel for each of the Insurers to
participate in the actual trial, including the questioning of witnesses and making of arguments to the jury.
Insurers stated that they did not wish to intervene in this case as parties to the action. The insurers have

asked to intervene as non-parties. .
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to the action. Pursuant to SCACR 201(b), “[o]nly a party aggrieved by an order, judgment, .

sentence or decision may appeal.” Ex Parte Condon, 354 S.C. 634, 642, 583 S.E.2d 430,

434(2003)( “The Attorney General is required, like everyone else to formally intervene and
become a named party before he can file an appeal.” ); See also Teseniar v. Professional
Plasterin.g & Stucco, Inc. (S.C. Court of Appeals Order filed April 9, 2014 dismissing the Notice
of Appeal filed by National Fire & Marine Ins. Co. because National Fire was not a party to the
action). The Hartford entities are not parties to the action and have specifically requested that
they not be made parties to the action. Thus, Rule 201(b) bars the insurers from filing a Notice
of Appeal and therefore the automatic stasf should be lifted. The Hartford insurers have not
requested to become a party to the action, have not been denied becoming a named party to the
‘action and therefore cannot appeal the Order denying their requests for special interrogatories,
jury instructions and/or verdict forms as a non-party to the action. See SCACR 201, SCACR
241, SCRCP 24.

Because the Hartford insurers did not request to intervene as named parties, the denial of
the motion to intervene to submit special interrogatories, jury instructions, and verdict forms is

not a final issue as they can file declaratory judgment actions to resolve coverage related issues.

CONCLUSION
Because Hartford Insurers, are not parties to the action and have not even requested to
become parties to the action, they are barred from filing a Notice of Appeal pursuant to SCACP.

As such, Plaintiffs respectfully requests this court to lift the automatic stay so that this case can

proceed to trial.
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Miyrtle Beach, South Carolina'

October 26, 2017

Respectfully Submitted,
MULLEN WYLIE, LLC

s/Robert L. Wylie, IV

Robert L. Wylie, IV, Esq. (SC Bar No. 13052)
4717 Jenn Drive, Second Floor (29577)
" Post Office Box 1980
Myrtle Beach, SC 29578
Tel: (843) 449-4800/Fax (843) 497-0449
Emailawylie@mullenwylie.com
And
James E. Lady, Esq. (SC Bar No. 15135)
171 Church Street, Suite 370
Charleston, South Carolina 29401
(843) 853-6200/(843) 853-8994
Email: jlady@mullenwylie.com
ATTORNEYS FOR PLAIN TIFF/APPLICANT
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM HORRY COUNTY
Court of Common Pleas
Clifton Newman, Circuit Court Judge

Trial Court Case No. 2014CP2606573
Trial Court Case No. 2014CP2607634 oy o P
Appellate Case No. 2017-02146 SC ¢, air

urt
OF 4y Pees

In Re Motions to Intervene in:
The Harbour Cove Condominium Association, Plaintiff,

V.

Centex Homes, a Nevada General Partnership, Centex Construction Company, Inc., Centex
Construction, LLC, Centex-Rooney Construction Co., Inc., Centex-Rodgers, Inc., Balfour Beatty
Construction, LLC f/k/a Centex Construction, LLC, Right Way Construction, Inc., Right Way
Group, Inc., RWG, Inc., RWGR, Inc., South Carolina State Plastering, LLC, Georgia State
Plastering, LLC, Florida State Plastering, LLC, Coastal Drywall, Inc., d/b/a Coastal Plaster
Systems, Lundy Dowell d/b/a Coastal Plaster Systems, Martin Masonry, Inc., Roof Doctor of the
Carolinas, Inc., Richard Blackwell d/b/a Synthetic Designs, Ferst Plastering, Inc., a/k/a Ferst
Exteriors, Inc., Coastal Tinting, Inc., BR Brick & Masonry, Inc., Model Home Interiors, Inc.,
Gary Hunnell d/b/a Grand Strand Roofing, Steven Bosch d/b/a The Roofer Man, Frank Harris
d/b/a Frank Harris Construction, Carl Williamson d/b/a Williamson Construction &
Waterproofing, Stock Building Supply, LLC, £/k/a Stock Building Supply, Inc., and Mormingstar
Consultants, Inc., Defendants,

and

Beach Villas at Ocean Keyes Property Owners Association, Inc., Plaintiff,
v.

Ocean Keyes Development, LLC, Keye Construction Co., Inc., Russell P. Baltzer, First
Exteriors, LLC, CareFree Exteriors Inc., Coastal Stucco, Inc., Richard H. Construction, LLC
a/k/a Ricardo Hernandez d/b/a Richard Framing Con., Inc., Builders FirstSource-Southeast
Group, LLC, Steel Homes International, Inc., Renaissance Steel Installation, LLC n/k/a
Renaissance Steel, LLC, Benchmark Steel Service, LLC and Dietrich

Building Systems n/k/a Clark Western Dietrich Building Systems, LLC, Defendants,

Ocean Keyes Development, LLC and Keye Construction Co., Inc., Third-Party Plaintiffs,
V.



ECEIVE

Renaissance Steel Installation, LLC f/k/a Renaissance Steel, LLC n7k/& Innovative Stee
Technologies, Benchmark Steel Erectors, and Total Construction, LL.C, N@Vré-gazm'l
Defendants. :

Of whom Hartford Fire Insurance Company, Hartford Casualty Ins%'r(a:ﬁcse o‘?n%yn%,qpa%}-d
Underwriters Insurance Company, Clarendon National Insurance Company as SUCCESSOr in
interest to Clarendon America Insurance Company, National Fire & Marine Insurance Company,
Bitco General Insurance Corporation, Selective Insurance Company of South Carolina,
Nationwide Mutual Insurance Company £/k/a Harleysville Insurance Company, Canopius US
Insurance, Inc., and American Empire Surplus Lines Insurance Company are the Appellants,

AND

The Harbour Cove Condominium Association, Beach Villas at Ocean Keyes Property Owners
Association, Inc., Ocean Keyes Development, LLC, Keye Construction Co., Inc., and Russell P.

Baltzer are the Respondents.

PROOF OF SERVICE

I certify that T have served the Motion to Certify to the South Carolina Supreme Court
Under Rule 204, SCACR, on Respondents and counsel of record from both Trial Court Case No.
7014CP2606573 and Trial Court Case No. 2014CP2607634 (now combined Appellate Case No.
2017-02146), by depositing a copy of them in the United States Mail, postage prcpéid,
November 8, 2017 addressed to their attorneys of record, listed as follows:

cc:  Peter H. Dworjanymn, Esquire
Collins & Lacy, P.C.
PO Box 12487
Columbia, SC 29211
Attorney for Appellant Canopius US Insurance, Inc.

Clay McCollough

Ross A. Appel

McCullough Kahn, LLC

359 King Street

Suite 200 :

Charleston, SC 29401

Attomneys for Appellant American Empire Surplus Attorney for Appellant American
Empire Surplus Lines Insurance Company

Robert C. Calamari, Esquire

Nelson Mullins Riley & Scarborough, LLP

3751 Robert M Grissom Parkway, Suite 300 (29577-3165)
Post Office Box 3939



“Miyrtle Beach, SC 29578
Attorney for Appellants Selective Insurance Company of South Carolina and Harleysville

Insurance Company

John L. McCants, Esquire

Rogers, Lewis, J ackson, Mann & Quinn, LLC

Post Office Box 11803

Columbia, SC 29211

Attorney for Appellant National Fire & Marine Insurance Company

Iawrence M. Hunter, Jr., Esquire

Hunter & Foster, P.A.

Post Office Box 10309

Greenville, SC 29603

Attorney for Appellant Bitco General Insurance Corporation

Neil S. Haldrup, Esquire

Thomas B. Boger, Esquire

Wall Templeton & Haldrup, PA.

145 King Street, Suite 300

Post Office Box 1200

Charleston, SC 29401 ,

Attorneys for Appellant Clarendon National Insurance Company as Successor in interest
1o Clarendon America Insurance Company

Phillip W. Segui, Jr.

Amanda Blundy

Segui Law Firm

864 Lowcountry Blvd. #A

Mt. Pleasant, SC 29464

Attorneys for Respondent The Harbour Cove Condominium Association

John T. Chakeris
Chakeris Law Firm
231 Calhoun Street

Charleston SC 29403
Attorney for Respondent The Harbour Cove Condominium Association

Shaun W. Cranford
Cranford Law
P.O. Box 50684

Columbia, SC 29250
Attorney for Respondent The Harbour Cove Condominium Association

Robert I. Wylie, IV, Esquire
Mullen Wylie, LLC



Post Office Box 1980
Myrtle Beach, SC 29578 .
Attorney for Respondent Beach Villas at Ocean Keyes Property Owners Association, Inc.

James E. Lady, Esquire

Mullen Wylie, LLC

171 Church Street, Suite 370

Charleston, SC 29401

Attorney for Respondent Beach Villas at Ocean Keyes Property Owners Association, Inc.

A. Preston Brittain, Esquire

_ Brittain Law Firm, P.A.

4614 Oleander Drive

Myrtle Beach, SC 29577

Attorney for Respondent Beach Villas at Ocean Keyes Property Owners Association, Inc.

Robert T. Lyles, Esquire

Joseph K. Cunningham, Esquire

Lyles & Lyles, LLC

Post Office Box 773

Charleston, SC 29402

Attorneys for Respondent Russell P. Baltzer

David Miller

Holly M. Lusk .

Bellamy, Rutenberg, Copeland, Epps,

Gravely & Bowers, P.A

P.O. Box 357 :

Myrtle Beach, SC 29578

Attorneys for Respondents Russell P. Baltzer, Ocean Keyes Development, LLC, and

Keye Construction Co., Inc. .

Dominic A. Star, Esquire

J. Christopher Clark, Esquire
McAngus Goudelock & Courie, LLC
Post Office Box 1349

Myrtle Beach, SC 29578
Attorneys for Respondents Ocean Keyes Development, LLC, and

Keye Construction Co., Inc.

Patrick J. McDonald, Esquire

N. Keith Emge, Jr., Esquire
Resnick & Louis, P.C.

734 Seven Farms Drive, Suite 128

Charleston, SC 29492 .
Attorneys for Respondent Ocean Keyes Development, LLC



Jeffrey A. Ross

Philip P. Cristaldi

Jeff Ross Law LLC

1100 Queensborough Boulevard, Suite 201
Mt. Pleasant, SC 29464

Attorney for Martin Masonry, Inc.

J. David Banner, Esquire

Aiken Bridges Elliott Tyler & Saleeby, PA
Post Office Box 1931 '

Florence, SC 29503

Attorney for Roof Doctor of the Carolinas, Inc.

Jonathan J. Anderson
Curt Martin
Anderson Reynolds & Stephens, LLC
P O Box 87

Charleston, SC 29402
Attorneys for Coastal Plaster Systems, Inc., a/k/a Coastal Plastering Systems, Inc., a/k/a

Coastal Plaster, Inc., incorrectly identified as Coastal Drywall d/b/a Coastal Plaster
Systems, and Lundy Dowell d/b/a Coastal Plaster Systems

Carrie A. Fox

Aiken Bridges Elliott Tyler & Saleeby, PA
181 E. Evans Street, Suite 409

P.O. Drawer 1931

Florence, SC 29503

Attorney for Morningstar Consultants, Inc.

James H. Elliott, Jr., Esquire

Samia H. Nettles, Esquire

F. Heyward Grimball, Esquire
Richardson Plowden & Robinson, PA
40 Calhoun Street, Suite 220
-Charleston SC 29401

Attorneys for First Exteriors, LLC

J. Austin Thomas

Grooms & Thomas, LLC

4420 Oleander Drive, Suite 104
Myrtle Beach, SC 29577
Attorney for Mike Phillips

G. Michael Smith, Esquire



Thompson & Henry, P.A.
Post Office Box 1740
Conway, SC 29578

Attorney for Carefree Exteriors, Inc.

J éffrey A. Ross
Ed Anglin
Jeff Ross Law LLC

1100 Queensborough Boulevard, Suite 201

Mt. Pleasant, SC 29464
Attorneys for Coastal Stucco

Kevin M. O’Brien, Esquire
Phelps Dunbar LLP
GlenLake One

4140 ParkLake Ave., Suite 100

Raleigh, NC 27612

Attorney for Richard H. Construction, LLC a/k/a Ricardo Hernandez d/b/a Richard

Framing Construction

Thomas C. Hildebrand, Jr.
F. Elliotte Quinn, IV, Esquire

Parker Poe Adams & Beinstein, LLP

200 Meeting Street, Suite 301
Charleston SC 29401

Attorneys for Centex Homes, 2 Nevada General Partnership; Centex Construction
Company, Inc.; Centex Construction, LLC; Centex-Rooney Construction, Co., Inc.;
Centex-Rodgers, Inc.; Balfour Beatty Construction, LLC, f/k/a Centex Construction, LLC

Barbara J. Wagner

Barnwell Whaley Patterson &
288 Meeting Street, Suite 200
Charleston, SC 29401

Helms, LLC

Attorney for BR Brick & Masonry, Inc.

Shanna M. Stephens
W. Coleman Lawrimore

Anderson Reynolds & Stephens, LLC

P O Box 87 .
Charleston, SC 29402

Attorneys for Carolina Drywall & Interiors a/k/a Carolina Drywall Contractors, Inc.

Theodore L. Manos
Michael E. Wright

Robertson Hollingsworth Manos & Rahn, LLC

550 King Street, Suite 300



Charleston, SC 29403
Attorney for South Carolina State Plastering, LLC, Georgia State Plastering, LLC,
Florida State Plastering, L1LC, RWG, Inc,, RWGR, Inc., Right Way Construction, Inc.,

and Right Way Group, Inc.

J. Kenneth Carter, Jr.

Turner Padget Graham & Laney, PA

1901 Main Street, 17t Floor (29201)

P.0. Box 1473

Columbia, SC 29202

Attorney for Tri-City Insulation and Building Products of Myrtle Beach, Inc.

Brian E. Wolfe

Clay A. Campbell, Esquire

Baucom Claytor Benton Morgan & Wood

200 Providence Road, Suite 106

Charlotte, NC 28207 ,
Attorney for Roof Doctor of the Carolinas, Inc.

Preston Dawkins, Jr., Esquire

Aiken Bridges Elliott Tyler & Saleeby, PA

181 E. Evans Street, Suite 409

P.O. Drawer 1931

Florence, SC 29503

Attorhiey for Roof Doctor of the Carolinas, Inc.

E. Glenn Elliott, Jr.

Aiken Bridges Elliott Tyler & Saleeby, PA

181 E. Evans Street, Suite 409

P.O. Drawer 1931

Florence, SC 29503 .

Attorney for Gary Hunnell d/b/a Grand Strand Roofing

Theodore Parker, II1

Parker Nelson & Associates

2460 Professional Court, Suite 200

Las Vegas, NV 89128

Attorney for Stock Building Supply, LLC

Jacqueline Dixon Phillips

Carlton Bowers

Parker Nelson & Associates

211 King Street, Suite 107

Charleston, SC 29401

Attorneys for Stock Building Supply, LLC



H. Mark Hamlet

Jessica Humphries, Esquire

Hamlet & Associates, PLLC

5215 Junction Park Circle, Suite 202
Wilmington, NC 28412

Attorneys for Vance Johnson Plumbing Co., Inc.

G. Troy Thames

Wilson Jones Carter & Baxley, PA

421 Wando Park Boulevard, Suite 100

Mit. Pleasant, SC 29464

Attorney for Vance Johnson Plumbing Co., Inc.

Michael D. Freeman

Griffith Sadler Sharp, PA

600 Monsoon Street

P.O. Box 570

Beaufort, SC 29901

Attorney for American Residential Services, LLC d/b/a American Residential Services of

South Carolina, Inc., and ITP, Inc.

G. Michael Smith

Thompson & Henry, PA

1300 Second Avenue, 3rd Floor (29526)
Post Office Box 1740

Conway, SC 29528

Attorney for Dunn Plumbing

O. Carlisle Edwards, Jr.

McAngus Goudelock & Courie, LLC

P O Box 650007

Mt. Pleasant SC 29465

Attorney for Cohen’s Drywall Company, Inc.

Michael Barfield

D. Summers Clarke, II -

Barnwell Whaley Patterson & Helms, LLC
288 Meeting Street (29401) .

Post Office Drawer H

Charleston, SC 29402

Attorneys for CEMS Engineering, Inc.

Christina Bisset

McAngus Goudelock & Courie, LLC
P O Box 1349

Myrtle Beach, SC 29578



Attorney for Sunland Fire Protection, Inc

Emily R. Gifford

Richardson Plowden & Robinson, PA

P O Drawer 7788

Columbia, SC 29202

Attorney for Martin Architectural Group, PC

David S. Black

Howell Gibson & Hughes, PA

P O Box 40

Beaufort, SC 29901

Attorney for Builders FirstS ource-Atlantic Group, LLC
William E. Lawson A
Turner Padget Graham & Laney PA
P O Box 2116

‘Myrtle Beach, SC 29578

Attorney for Air Mechanical, Inc.

Tracie Brisson

Wright, Worley, Pope, Ekster & Moss, PLLC
298 North Front St., Suite 101-B
Wilmington, NC 28401

Attorney for Coastal Drywall, Inc., d/b/a Coastal Plaster Systems and Lundy Dowell
d/b/a Coastal Plaster Systems

John E. Rogers, II

Ginger Goforth

Ward Law Firm

P O Box 5663

Spartanburg, SC 29304

Attorneys for Ansur America Insurance Co and JS Elite Flooring

James L. Werner, Esquire

Katon E. Dawson, Jr., Esquire

Parker Poe Adams & Bernstein, LLP
Post Office Box 1509

Columbia, SC 29201

Attorneys for Dietrich Building Systems

Allen DuPre

Lyles & Lyles, LLC

Post Office Box 773

Charleston, SC 29402

Attorney for Ferst Plastering, Inc.



R. Trippett Boineau, III, Esquire

Heath McAlvin Stewart, Esquire

McAngus, Goudelock & Courie, LLC

1320 Main Street, 10th Floor (29201)

Post Office Box 12519 :

Columbia, South Carolina 29211-25 19

Attorneys for Coastal Tinting, Inc. and BCI, INC.

Edward R. Cole, Esquire

David R. Sligh, Esquire

Turner, Padget, Graham & Laney, P.A.
Founders Centre )

2411 North Oak Street, Suite 301
Myrtle Beach, SC 29578

Attorneys for Model Homes Interiors

Sarah Wetmore

Nick C. Stewart

Carlock, Copeland & Stair LLP

40 Calhoun Street

Suite 400

Charleston, South Carolina 29401

Attorneys for Steven Bosch d/b/a The Rooferman

Sarah Wetmore

Madison B. Suttie

Carlock, Copeland & Stair LLP

40 Calhoun Street

Suite 400

Charleston, South Carolina 29401

Attorneys for Weather Protection Systems, Inc.

Paul E. Sperry
Carlock, Copeland & Stair LLP
40 Calhoun Street

Suite 400:
Charleston, South Carolina 29401

Attorney for AO Hardee

John M. Leiter

Law Offices of John M. Leiter PA
1203 48th Ave. N., Suite 109

Myrtle Beach, SC 29577

Attorney for Crescent Architects, LLC
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Michael Leech

Clawson and Staubes, LLC

126 Seven Farms Drive, Suite 200
Charleston SC 29492-8144

Attorney for Taylor Made Builders, Inc.

Myra V. Whitener

Parker Nelson & Associates, CHTD
211 King Street, Suite 202

Charleston, SC 29401

Attorney for Vereen Concrete Co., Inc.

Brian P. Crotty

Nelson Mullins .

1320 Main Street, 17th Floor

Columbia, SC 29201

Attorney for Liberty Mutual Fire Insurance Co

Robert M. Kennedy, Jr., Esquire
Phelps Dunbar LLP-

GlenLake One

4140 ParklLake Ave., Suite 100
Raleigh, NC 27612

Attorney for Catalina London, Ltd.

Robert B. Hawk

Ethridge Law Group, LLC
P.O. Box 20969
Charleston, SC 29413

Jenny C. Honeycutt

Best Honeycutt, P.A.

PO Box 13466

Charleston, SC 29422

Attorney for Third-Party Cox Milwork & Supply, Inc.

John B. O’Neal, IV
Bill O°Neil

Jean M. Jennings

Hood Law Firm, LLC
172 Meeting Street
Charleston, SC 29401
Attorney for Com Tech

11



November 8, 2017

\\‘

SWEENY, WINGATE & BARROW, P.A.

)=

Mark S. Barrow, Esquire

Everett A. Kendall, II, Esquire
Christy E. Mahon, Esquire

1515 Lady Street

Post Office Box 12129
Columbia, South Carolina 29211

Attorneys for Appellants Hartford Fire Insurance
Company, Hartford Casualty Insurance. Company,
and Hartford Underwriters Insurance Company

12



SWB

SWEENY WINGATE & BARROW PA.

November 8, 2017

Reply to: Main Office

Christy E, Mahon

EECE :{VEE:E (803) 256-2233 x7157

cem@swblaw.com

VIA HAND DELIVERY .
Honorable Jenny Abbott Kitchings NOV 08 20.5?
South Carolina Court of Appeals

1015 Sumter Street SC Court of Appeals

Post Office Box 11629
Columbia, South Carolina 29202

RE:

In Re: Hartford Fire Insurance Company, Hartford Casualty Insurance Company,
Hartford Underwriters Insurance Company, Clarendon National Insurance
Company, National Fire & Marine Insurance Company, Bitco General Insurance
Corporation, Selective Insurance Company of South Carolina, and Nationwide
Mutual Insurance Company

Harbour Cove v. Centex v. Hartford

Civil Action No.: 2014-CP-26-7634
_Beach Villas v. Ocean Keyes Development

Civil Action No.: 2014-CP-26-6573

Appellate Case No. 2017-002146

Our File: 4760-11126

Dear Ms. Kitchings:

Enclosed please find two (2) copies of Hartford Fire Insurance Company, Hartford
Casualty Insurance Company, and Hartford Underwriters Insurance Company Motion to Certify
to the South Carolina Supreme Court Under Rule 204, SCACR with the Proof of Service file-
stamped by the South Carolina Supreme Court in the above-referenced matter. Please file one copy
and return a file-stamped copy with the Courier.

By copy hereof, all counsel of record are being served with the above.

Thank you for your assistance in this matter. Should you have any questions or concerns,
please do you hesitate to contact me.

MAIN OFFICE:!
PEee DEE OFFICE:

Yours truly,

é«aChristy E. Mahon

OW, P.A.

T»803-256-2233 F=803-256-9177 1515 LADY ST. (29201) =PosT OFFICE Box 12129 = CoLumBlA, SC 29211

T=843-878-0390 F=843-878-0303 115 CARGILL Way a SUITE B * POST OFFICE BoX 88 » HARTSVILLE,SC 29551
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Enclosures

Cc:

Peter H. Dworjanyn, Esquire

Collins & Lacy, P.C.

PO Box 12487

Columbia, SC 29211

Attorney for Appellant Canopius US Insurance, Inc.

Clay McCollough

Ross A. Appel

McCullough Kahn, LLC

359 King Street

Suite 200

Charleston, SC 29401

Attorneys for Appellant American Empire Surplus Attorney for Appellant American
Empire Surplus Lines Insurance Company

Robert C. Calamari, Esquire

Nelson Mullins Riley & Scarborough, LLP

3751 Robert M Grissom Parkway, Suite 300 (29577-3165)

Post Office Box 3939

Myrtle Beach, SC 29578

Attorney for Appellants Selective Insurance Company of South Carolina and Harleysville
Insurance Company

John L. McCants, Esquire

Rogers, Lewis, Jackson, Mann & Quinn, LLC

Post Office Box 11803

Columbia, SC 29211

Attorney for Appellant National Fire & Marine Insurance Company

Lawrence M. Hunter, Jr., Esquire

Hunter & Foster, P.A.

Post Office Box 10309

Greenville, SC 29603

Attorney for Appellant Bitco General Insurance Corporation

Neil S. Haldrup, Esquire
Thomas B. Boger, Esquire

Wall Templeton & Haldrup, P.A.
145 King Street, Suite 300

Post Office Box 1200
Charleston, SC 29401
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Attorneys for Appellant Clarendon National Insurance Company as successor in interest
to Clarendon America Insurance Company

Phillip W. Segui, Jr.

Amanda Blundy

Segui Law Firm

864 Lowcountry Blvd. #A

Mt. Pleasant, SC 29464

Attorneys for Respondent The Harbour Cove Condominium Association

John T. Chakeris

Chakeris Law Firm

231 Calhoun Street

Charleston SC 29403

Attorney for Respondent The Harbour Cove Condominium Association

Shaun W. Cranford

Cranford Law

P.O. Box 50684

Columbia, SC 29250

Attorney for Respondent The Harbour Cove Condominium Association

Robert 1. Wylie, IV, Esquire

Mullen Wylie, LLC

Post Office Box 1980

Myrtle Beach, SC 29578

Attorney for Respondent Beach Villas at Ocean Keyes Property Owners Association, Inc.

James E. Lady, Esquire

Mullen Wylie, LLC

171 Church Street, Suite 370

Charleston, SC 29401
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STATEMENT OF ISSUES ON APPEAL

1. DOES A LIABILITY INSURER HAVE AN OBLIGATION, AND THEREFORE A
RIGHT, TO INTERVENE IN AN UNDERLYING CONSTRUCTION DEFECT
ACTION TO REQUEST AN ALLOCATED VERDICT UNDER HARLEYSVILLE?

2. WHAT ARE AN INSURER’S APPEAL RIGHTS IF A TRIAL COURT DENIES ITS
REQUEST TO INTERVENE FOR THE LIMITED PURPOSE OF REQUESTING AN
ALLOCATED VERDICT UNDER HARLEYSVILLE?

STATEMENT OF THE CASE

Harbour Cove Condominium Association filed this lawsuit on November 13, 2014, suing
for alleged construction defects. On August 7, 2017, Hartford Fire Insurance Company and
Hartford Casualty Insurance Company (collectively, “Hartford”), as the insurers of defendant
Coastal Plaster Systems, Inc., moved to intervene “for the limited purpose ‘of submitting and
participating in the preparation of jury instructions, special interrogatories, and/or a special verdict
form for submission to the jury that addresses factual issues related to the indemnity coverage.”
(R.p. 41)

The Circuit Court heard Hartford’s motion, along with similar motions to intervene filed
by other insurers, on September 28, 2017. (R. pp. 315-501.) The Circuit Court denied all of the
insurers’ motions for intervention by order entered October 12, 2017:

1. The Insurers lack the necessary standing to intervene and do not meet the
requirements for intervention under Rule 24 of the South Carolina Rules of
Civil Procedure (“SCRCP”). As our Supreme Court has held, “intervention is
only appropriate where the party seeking intervention has ‘a real proprietary
interest in the subject matter of the proceedings;’ an interest which is merely
‘peripheral and not the real interest at stake’ will not warrant intervention.” Ex
parte Gov’t Employee’s Ins. Co. (GEICO) v. Goethe, 373 S.C. 132, 139, 644
S.E.2d 699, 703 (2007) (quoting Bailey v. Bailey, 312 S.C. 454, 441 S.E.2d 325
(1994)) (in GEICO, the court affirmed the family court’s denial of insurer’s
motion to intervene). The Insurers do not have an interest in the property that is
the subject of this action, the ... project. The Insurers do not have an interest in
the underlying transaction that is the subject of this litigation, namely the
development and construction of the ... project. Each of the Insurers’ interest
arises solely out of its contract of insurance with its insured and those interests
are not appropriate to be litigated or interjected into this construction defect




action. Intervention is not appropriate simply because a non-party only has a
monetary interest in the outcome of the case.

2. The Insurers can satisfactorily protect any purported interests they may have in
a separate declaratory judgment action, including the declaratory judgment
action that is currently pending. Furthermore, addressing coverage issues in this
action is likely to create inconsistent results pending the judicial determinations
and outcomes in the Declaratory Judgment Action.

3. The South Carolina Supreme Court's recent decision in Harleysville Grp. Ins.
v. Heritage Communities, Inc., 420 S.C. 321, 803 S.E.2d 288 (2017) does not
mandate that the Insurers have a right to intervene to ask special interrogatories
or request special verdict forms.

4. In order to avoid impermissible conflict determining coverage issues, this state
requires a separate action. See Sims v. Nationwide Mut. Ins. Co., 247 S.C. 82,
145 S.E.2d 523 (1965). I find that the deep injection of insurance coverage
issues into this construction defect action would place counsel defending an
insured in an irreconcilable conflict created by the diametrically opposed goals
where, on the one hand, counsel must try to minimize its insured’s liability by
showing lack of consequential damages and, on the other hand, counsel would
likely be faced with the necessity of proving consequential damages in order to
trigger and maximize coverage for its insured.

5. 1 find that the special interrogatories and/or special verdict forms requested by
the Insurers will likely be confusing to the jury and may unfairly prejudice the
parties participating in the trial due to the interjection of extraneous insurance
coverage issues into an already complex construction defect case, particularly
given that there may not be any evidence in the record to support the special
interrogatories and/or special verdict forms.

(R. pp. 34.)!
On October 13, 2017, the day after the denial of its motion to intervene, Hartford filed and

served the notice of its appeal. (R. p. 112-13.)

!'In the consolidated Beach Villas appeal, discussed infra, the Circuit Court further noted that
“counsel for Plaintiff agreed that, if the Insurers have properly reserved their rights through the
issuance of proper reservation of rights letters to their insureds, Plaintiff would agree that the
Insurers could contest all coverage issues in a subsequent action,” and that the “Insurers Selective
and Hartford each moved alternatively that in the event their Motions for Intervention are denied,
that they be allowed to contest all insurance coverage issues in a subsequent action.” (R. pp. 9—
10).



On October 25, 2017, the Court of Appeals entered an order consolidating the Harbour
Cove appeals, along with the appeals from the denial of intervention in Beach Villas at Ocean
Keyes Property Owners Association, Inc. v. Ocean Keyes Development, LLC, et al., Civil Action
No. 2014-CP-26-06573. Beach Villas is an action alleging construction defects, filed October 7,
2014. Hartford (including Hartford Underwriters Insurance Company) moved to intervene on
September 18, 2017. The Circuit Court heard the motions to intervene on September 28, 2017. It
denied them by order entered October 12, 2017, and then by amended order entered October 13,
2017. Hartford served a notice of api)eal on October 13,2017, followed by Canopius US Insurance
Inc. (Oct. 27, 2017) and Selective Insurance Company of South Carolina (Oct. 30, 2017).

On January 24, 2018, the Court of Appeals denied motions to dismiss the appeals filed by
the plaintiffs in Harbour Cove (Oct. 17, 2017) and Beach Villas (Dec. 19, 2017). It held: “Nothing,
however, prevents Respondents from raising the issue of appealability in their briefs.” (R. p. 14.)
This Court granted certification under Rule 204(b), SCACR, on February 1, 2018.

Following certification, all claims against Hartford’s insured in the Beach Villas action
were resolved. For that reason, Hartford’s brief addresses only its Harbour Cove appeal.

FACTS

The Association’s operative complaint alleges that it has “the duty to repair and maintain
the common elements of the Project known as Harbour Cove consisting of (90) units in (5)
buildings and a pool house located in Horry County, South Carolina.” (R. p. 244.) The Association
sued the general contractor, Centex Homes, and numerous subcontractors. (R. pp.243-73.) Those
subcontractors included Coastal Plaster Systems, Inc., which allegedly “installed and/or
supervised the installation of the stucco and related flashings.” (R. p.253.) The Association alleged
that Coastal Plaster was negligent in “improperly installing the stucco facade in violation of the

building code, standard building practices and accepted construction industry standards and



practices” and in “constructing the condominiums and/or buildings which fail to provide sufficient
barriers against the intrusion of water into the wall system and an adequate avenue for exit of water
that gets into the system resulting in damage to the units and buildings.” (R. pp. 258-59.)

As a result, the Association alleges, it “has suffered actual, incidental, consequential, and
special damages and the expense of having to hire experts to investigate the causes of the water
intrusion and construction defects and failures set forth above and having to spend substantial sums
of money in order to renovate, correct, repair and restore the condominiums and buildings at issue
to make them safe and habitable, and that the Association “has been injured and otherwise
damaged in that there has been a continuous exposure to moisture and water that intruded and
continues to intrude into the subject condominiums and buildings causing and resulting in damage
to walls, deterioration, and other damages to the finishes and structural elements of the
condominiums and buildings.” (R. p.263.)

As set forth in the Statement of the Case, Hartford, as the insurer defending Coastal Plaster,
moved to intervene “for the limited purpose of submitting and participating in the.preparation of
jury instructions, special interrogatories, and/or a special verdict form for submission to the jury
that addresses factual issues related to the indemnity coverage.” (R. p. 41.) The Circuit Court
denied that motion. (R. pp. 1-5.).

ARGUMENTS

L. UNCERTAINTY IN THE LAW COMPELLED HARTFORD TO SEEK
INTERVENTION TO REQUEST AN ALLOCATED VERDICT.

Hartford was compelled to seek intervention because litigants have argued that this Court’s
recent rulings on insurance coverage, in the context of litigation over alleged construction defects
(“CD litigation” or “CD actions™), require insurers to intervene to request verdicts or special

interrogatories that allocate between covered and uncovered damages. Failure to intervene may



result in serious potential consequences for insurers, namely in the insurers bearing responsibility
for the uncovered portions of verdicts. In denying Hartford’s motion, the Circuit Court concluded
intervention is not mandatory or even permissible, and further ruled that a separate declaratory
Jjudgment action adequately protected the carriers’ rights to dispute coverage. However, the
difference in opinion, and the significant potential consequences, create tension between the
Circuit Court’s order and this Court’s recent rulings, thus prompting Hartford to seek intervention
for the limited purpose of requesting an allocated verdict.

A. The Mandatory-Intervention Reading of Harleysville

The Court, in Harleysville Group. Ins. v. Heritage Communities, Inc., 420 S.C. 321, 803
S.E.2d 288 (2017), addressed coverage in a CD action that concerned both the cost to repair faulty
workmanship itself (which is uncovered) and the cost to repair resuiting damage to otherwise non-
defective components (which may qualify as covered “property damage”). /d. at 335, 803 S.E.2d
at 296; see Auto Owners Ins. Co. v. Newman, 385 S.C. 187, 198, 684 S.E.2d 541, 546 (2009)). In
requiring the insurer to pay for both types of repair costs, Harleysville held that the insurer’s
reservation of rights “letters were not sufficiently specific to put [its insured] on notice of [the
insurer’s] specific defenses, particularly as to the need for an allocated verdict.” 420 S.C. at 342,
803 S.E.2d at 299.

The Court further stated that the “‘right to control the litigation carries with it certain
duties,’ including ‘the duty not to prejudice the insured’s rights by failing to request special
interrogatories or a special verdict in order to clarify coverage of damages.”” Harleysville, 420
S.C. at 341, 803 S.E.2d at 299 (quoting Magnum Foods, Inc. v. Cont’l Cas. Co., 36 F.3d 1491,
1498 (10th Cir. 1994)). In a footnote, the Court stated:

In addition to finding [the insurer’s] attempted reservation of rights to be

insufficient, the Special Referee also found ‘the Court has no basis upon which to
make a logical assessment of the jury’s purpose when it awarded the general



verdict’ as to the negligent construction, breach of warranty, and breach of fiduciary
duty claims, and the Special Referee refused to ‘engage in unguided speculation
with respect to this issue of [allocating losses], particularly when the dilemma now
confronting Harleysville is of its own making.” See Newman, 385 S.C. at 198, 684
S.E.2d at 547 (finding that even though arbitrator’s award improperly included
amounts for replacing. and repairing faulty workmanship itself, there was
insufficient evidence in the record to allow the Court to determine which costs were
solely attributable to the non-covered faulty workmanship and finding that the
insurer’s duty to indemnify therefore covered the entire award).

Id. at 343 n.11, 803 S.E.2d at 300 n.11.

The Court made no express reference to the intervention issue, and cited to Newman,
without explanation. Newman, which involved an arbitration of a defective-stucco claim, held that
the policy’s terms “prohibit[ed] recovery for the cost of removing and replacing the defective
stucco—even when the replacement of the defective work may be incidental to the repair of
property damage covered by the policy,” and that “any amount in the arbitrator's allowance allotted
to the removal and replacement of the defective stucco is not covered undér the CGL policy.” 385
S.C. at 198, 684 S.E.2d at 546. However, the Court found it was “not possible from the record
before this Court to determine what portion of the arbitrator’s itemized list of damages may be
attributed to the removal and replacement of the defective stucco, and it is not the purpose of this
declaratory judgment action to relitigate the issue of damages.” /d. at 198, 684 S.E.2d at 547. The
insurer “had an opportunity to raise this matter when the issue of damages was litigated before the
arbitrator, who issued a final, binding award on the merits.” Id. Although recognizing that the
insurer defended its insured “with a reservation of rights and an understanding that the coverage
issue would be reserved for judicial consideration in a separate proceeding,” the Court held the
insurer responsible for the entire award because when “the arbitrator determined damages, [the
insurer] did not seek review of or otherwise contest the damages award.” Id. at 198 n.5, 684 S.E.2d

at 547 n.5. Thus, Newman suggested that the insurer could have taken some action—perhaps



intervention—to obtain an allocated award, and failure to do so obligated the insurer to pay all
damages, e\'/en those which were expressly not covered under the policy.

The Special Referee in Harleysville concluded that, under Newman, one of the reasons the
insurer could not “relitigate” the allocation of damages was its “decision not to file a motion to
intervene or otherwise seek an allocated verdict as it could have done under Rules 24 and 49,
SCRCP.”

Responding to Harleysville’s citation to Newman, the dissent wrote that “there is no
suggestion how Harleysville could have intervened in these lawsuits and asserted a defense against
coverage without creating an impermissible conflict of interest in violation of established South
Carolina law.” 420 S.C. at 363, 803 S.E.2d at 311 (Pleicones, Acting Justice, dissenting) (citing
Sims v. Nationwide Mut. Ins. Co., 247 S.C. 82, 145 S.E.2d 523 (1965)). .

Footnote 11 in Harleysville, when read in conjunction with Newman and with the
Harleysville dissent, has led some litigants to conclude that insurers must intervene to request a
special verdict if the parties do not request one. For a perfect example, Ocean Keyes Development,
LLC, the developer in Beach Villas, told the Circuit Court:

Under prior South Carolina law, insurance coverage issues were separated from tort

issues; when an insurer reserved its rights as to coverage issues, it retained defense

counsel whose loyalty was solely to the insured, and the liability insurer then

retained separate coverage counsel to represent the insurer’s interest in protecting

its coverage position. Twin City Fire Ins. Co. v. Ben Arnold-Sunbelt Beverage Co.

of S.C., LP, 336 F. Supp. 2d 610, 615-16 (D.S.C. 2004). The Harleysville opinion
radically changed the landscape of South Carolina law by holding that an insurer

2 Harleysville v. Heritage, S.C. Sup. Ct. No. 2013-001281, Consolidated Record on Appeal,
p.56, available at http://ctrack.sccourts.org/public/document/view.do?documentID=195246. “A
court can take judicial notice of its own records, files[,] and proceedings for all proper purposes
including facts established in its records.” Wise v. Wise, 394 S.C. 591, 601, 716 S.E.2d 117, 122
(Ct. App. 2011) (quoting Freeman v. McBee, 280 S.C. 490, 313 S.E.2d 325 (Ct. App. 1984)); see
Rule 201(f), SCRE (“Judicial notice may be taken at any stage of the proceeding.”). Hartford cites
the docket materials not for the truth of any statement in those materials, but to examine what was
(and was not) reviewed, argued, and decided by this Court in Harleysville.



has not only a right, but a duty to intervene in the underlying proceedings.
Harleysville, 803 S.E.2d at 294 (finding that a liability carrier may not relitigate
damages in a separate coverage action.)

As a result, the Insurers were forced to seek intervention in this action based upon
the Supreme Court's directive. The Insurers’ right to intervene includes a right to
attend and participate in the trial because the evidence presented at trial may affect
the special interrogatories and/or special verdict forms needed for findings of fact
as to the Insurers’ coverage. The Court’s reasoning in Harleysville makes sense
only if the liability insurer participates in the underlying action.

(R. pp. 59-60)

Hartford moved to intervene in this action given that interpretation of Harleysville and in
an abundance of caution.®> Nevertheless, other reasonable interpretations of Harleysville suggest
that the Court did not intend to change the litigation landscape by requiring insurers to intervene.
As discussed in greater detail below, Hartford moved to intervene in Harbour Cove to avoid losing
its right to allocate between cove.red and uncovered damages should coverage litigation become
necessary, if t'he mandatory-intervention reading of Harleysville was this- Court’s intention.
However, Hartford seeks a ruling that under Harleysville and other existing case law, an adequate
reservation of rights letter is sufficient preserve the right to allocate between uncovered and
covered damages in a separate declaratory judgment action without intervention in the underlying
construction defect action.

B. The Intervention-Neutral (Reservation of Rights) Reading of Harleysville

Harleysville can reasonably be read as a decision grounded in the adequacy of an insurer’s
reservation-of-rights letter, and one that did not reach the question of intervention. Thus,

intervention is not mandatory when a carrier has properly and adequately reserved its rights. This

3 The exception is that Hartford does not see any reason to conclude that the “Insurer’s right to
intervene includes a right to attend and participate in the trial.” (R. p. 60). In the few cases where
insurers have intervened, the insurer has not been an “active litigant.” Thomas v. Henderson, 297
F. Supp. 2d 1311, 1325 (S.D. Ala. 2003). As discussed in section L.D, infra, general intervention
would be unworkable.



reading finds support from the face of the Harleysville opinion, the briefing in that case, prior
South Carolina law, and in broader legal principles.

First, the Court’s entire discussion of the issue, at section III.A of its opinion, was under
the heading “Reservation of Rights to Contest Coverage.” Harleysville, 420 S.C. at 336, 803
S.E.2d at 296. It cited the principle that a “reservation of rights is a way for an insurer to avoid
breaching its duty to defend and seek to suspend operation of the doctrines of waiver and estoppel
prior to a determination of the insured’s liability.” /d. at 338, 803 S.E.2d at 297 (citing 14 Couch
on Ins. § 202:38). The Court held that “there is evidence in the record to support the Special
Referee’s finding that Harleysville’s reservation letters were insufficient to reserve its right to
contest coverage of actual damages, and therefore, we affirm.” Id. at 343, 803 S.E.2d at 300. That
holding sufficiently resolved whether the insurer needed to pay the award of actual damages,
without deciding whether the insurer could have or should have intervened.

Second, the Harleysville respondents did not actually contend that the insurer was entitled

to intervene. The insurer offered substantial reasons for why it did not move to intervene:

e “In a similar lawsuit involving the same insured that reached trial several years before
these actions, Harleysville filed a mofion to intervene, which was strongly opposed by
the insureds. Accordingly, in that instance, Harleysville withdrew its motion.”

» “An intervention by Harleysville would have resulted in an adversarial relationship

between insured and insurer.” /d.

4 Harleysville v. Heritage, No. 2013-001281, Appellant Brief p.9, available at
http:/ctrack.sccourts.org/public/document/view.do?documentID=192921.  As  discussed in
footnote 2, supra, the Court can take judicial notice of the briefs on its docket in Harleysville for
the purpose of examining what arguments were before the Court. See Wise, 394 S.C. at 601, 716
S.E.2d at 122 Rule 201(f), SCRE. The parties’ arguments are relevant to identifying what issues
the Court determined within the rule of stare decisis. See Hutfo v. S. Farm Bureau Life Ins. Co.,
259S.C. 170, 173,191 S.E.2d 7, 8-9 (1972).



An “intervention by Harleysville would have revealed the presence of liability
insurance in contravention of Rule 411, SCRE.” /d. at p.10.

Newman involved “an arbitration, not a jury trial, and thus the Newman Court had no
reason to consider the various disincentives and prohibitions—for example, Rule 411,
SCRE or the potential for confusing the jury—that prevented Harleysville from

intervening in the underlying actions here.” Id. at p.13.

The plaintiffs (who succeeded to the insured’s rights) did not argue that the insurer actually

could have intervened. Instead, they argued that nothing prevented from the insurer from moving

to intervene—regardless of whether the insured would have opposed the motion or the trial court

would have been compelled to deny it:

e “Newman gives the insurance carrier the incentive to take all legal avenues including

intervention, submission to the Court of special interrogatories, or in the very least,
informing its insured of the need for an allocated verdict.”

“There is nothing in the record to even imply that Harleysville was in some way
prevented from filing a motion to intervene.” Id. at p.14.

“They had an obligation to their insureds to at least attempt to intervene or to advise
them and counsel of the need for an allocated verdict and the catastrophic loss of

coverage or protracted litigation that may result from an unallocated verdict.” /d. at

p.21.

5 Harleysville v. Heritage, No. 2013-001281, Respondent Brief p.9, available at
http://ctrack.sccourts.org/public/document/view.do?documentID=188562. See supra n.2 (judicial

notice).
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» “Whether Harleysville would be allowed to intervene is not decided by the lawyers, it
is decided by the Trial Judge based upon the Rules of Civil Procedure. Harleysville
made a conscious decision not to intervene and its reasons are irrelevant.” Id. at p.50.
Given the Harleysville plaintiff’s arguments, it would have made sense for the Court to decide not
to reach the Special Referee’s intervention holding.
Third, this Court generally decides important questions expressly, not by implication. The
Court decided Harleysville without expressly mentioning intervention in the majority opinion, and
without any party affirmatively arguing that the insurer could have intervened. “It is, of course,
settled law that ‘a case cannot be considered as a binding precedent on a legal point that was not
argued in the case and not mentioned in the opinion.”” Hutto v. S. Farm Burea'u Life Ins. Co., 259
S.C. 170, 173, 191 S.E.2d 7, 8-9 (1972) (quoting 20 Am. Jur. 2d Courts § 190 (1965)).% That
principle is particularly true where any such implicit holding might conflict with other precedents.
Coleman v. Page’s Estate, 202 S.C. 486, 491, 25 S.E.2d 559, 560 (1943). As discussed in the next
section, it is not easy to reconcile the mandatory-intervention reading of Harleysville with the
Court’s precedents on intervention.

C. The Circuit Court’s Ruling Denying Intervention

The Circuit Court, consistent with the analysis in section 1.B supra, held that Harleysville
“does not mandate that the Insurers have a right to intervene to ask special interrogatories or
request speciz_l] verdict forms.” (R. p.4 § 3.) It cited four other reasons why, in its judgment, South
Carolina law generally prohibits such intervention, and does not require intervention for

subsequent allocation of covered versus uncovered damages pursuant to an insurance policy.

6 That American Jurisprudence entry has been renumbered as § 130, and further states that “a
case is not a binding precedent on a point of law where the holding is only implicit or assumed in
the decision but is not announced.” 20 Am. Jur. 2d Courts § 130 (Supp. 2018).
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1. Rule 24, SCRCP and Ex parte GEICO

The Circuit Court began by focusing on this Court’s decision in Ex pc;rte Gov't Employee’s
Ins. Co., 373 S.C. 132, 644 S.E.2d 699 (2007) (“Ex parte GEICO”). There, GEICO moved to
intervene in a proceeding to validate a common law marriage between its named insured and an
individual making a claim under GEICO’s policy. /d. at 134-135, 644 S.E.2d at 700. GEICO had
denied coverage because the claimant was not its insured’s spouse, and it sought to intervention
because “the family court’s decision on the parties’ common law marriage would impact GEICO’s
ability to protect its interests under the insurance policy.” /d. This Court found no standing to
intervene under Rule 24, SCRCP, because “GEICO’s interest is in the financial implications of the
family court’s decision, which is peripheral to the subject matter before the [family] court.” /d. at
138-139, 644 S.E.2d at 702 (applying Bailey v. Bailey, 312 S.C. 454, 458, 441 S.E.2d 325, 327
(1994)).

Analogizing this case to Ex parte GEICO, the Circuit Court held that an insﬁrer’s “interest
arises solely out of its contract of insurance with its insured and those interests are not appropriate
to be litigated or interjected into this construction defect action. Intervention is not appropriate
simply because a non-party only has a monetary interest in the outcome of the case.” (R. pp. 3-4.)
That analogy, however, is not perfect because Harleysville suggests the insurer’s interest is more
than financial.

It is true that this is a CD action, not an insurance coverage action. But Newman faulted
the insurer for not raising the allocation issue “when the issue of damages was litigated before the
arbitrator.” 385 S.C. at 198, 684 S.E.2d at 547. Harleysville held that an insurer has a “*duty not
to prejudice the insured’s rights by failing to request special interrogatories or a special verdict in

order to clarify coverage of damages.”” 420 S.C. at 341, 803 S.E.2d at 299 (quoting Magnum, 36
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F.3d at 1498). This passage arguably suggests that an insurer’s interest in an allocated verdict is
not merely a financial interest, but part of a duty to protect its insured from prejudice.

That does not fully answer the question of how far any such a duty goes—especially
whether the duty extends so far as to require intervention when the insured does not reduest an
allocated verdict and may not desire an allocated verdict. Still, the mandatory-intervention reading
of Harleysville and Newman is in tension with Ex parte GEICO’s interpretation of Rule 24,
SCRCP. Newman involved an arbitration, not subject to the strictures of Rule 24. And in
Harleysville, the Court declined to opine as to how the insurer could have intervened under that
rule. Supra § LB. It stands to reason that the Court would have expressly addressed Ex parte
GEICO in Harleysville or Newman if it had sought to give insurers clear standing to intervene
under Rule 24, SCRCP. See Coleman, 202 S.C. at 491, 25 S.E.2d at 560. In sum, Ex parte GEICO
leans against interventioﬁ, but does not preclude the possibility that the Court intended to require
intervention.

2. Reservation of Issues for Separate Coverage Actions

The Circuit Court further reasoned that the insurers. “can satisfactorily protect any
purported interests they may have in a separate declaratory judgment action,” and that “to avoid
impermissible conflict determining coverage issues, this state requires a separate action.” (R.p4
€4 2, 4) (citing Sims v. Nationwide Mut. Ins. Co., 247 S.C. 82, 145 S.E.2d 523 (1965)).

Sims addressed coverage under an automobile liability policy. 247 S.C. at 83, 145 S.E.2d
at 523. The judge in the tort action held that “the defendant was negligent in passing [the
automobile in which the plaintiff was riding] and colliding with same, but the defendant was not
willful.” Id. at 84, 145 S.E.2d at 524. The insurer, which had declined to defend its insured based
on an intentional-injury exclusion, introduced evidence in the subsequent coverage action that the

insured intentionally ran the automobile off the road and shot the driver. Jd. This Court held that
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the insurer could introduce the evidence to disprove coverage. Although recognizing the general
principle that “where an indemnitor has notice of and opportunity to defend an action against the
indemnitee, he is bound by material facts established against the indemnitee,” the Court adopted
the “unassailable” logic of an exception for conflicts of ipterest:

It is, however, obvious that the binding effect of a judgment against the insured
does not extend to matters outside the scope of the insurance contract, and that the
Insurance Company is neither obligated to defend nor bound by the findings of the
court if the claim against the insured is not covered by the policy. To hold otherwise
would be to estop the Insurance Company by the acts of parties in a transaction in
which it has no concern and over which it has no control, and to deprive it of its
day in court to show that the transaction is foreign to the contract of insurance. “If
it cannot do this,” as was said in the dissenting opinion in [Stefus v. London &
Lancashire Indem. Co. of Am., 166 A. 339, 341 (N.J. 1933)], “it is at the mercy of
every unscrupulous litigant who, regardless of his facts, sees fit to falsely allege a
claim on which the insurance company would be liable and thereunder establish
another claim on which no liability could attach, and forsooth collect because the
insurer cannot show the true facts.”

In accord is Restatement of the Law of Judgment, Section 107(a), where the rights
of indemnitee and indemnitor inter se after judgment against one of them are set
. out, and it is stated that if the third person has obtained a valid judgment against the
indemnitee, both indemnitor and indemnitee are bound as to the existence and
extent of the liability if the indemnitor has been given reasonable notice of the
action and requested to defend; but in Comment (g) it is stated that this rule is
binding only as to issues relevant to the proceeding; and that the judgment against
the indemnitee does not decide issues as to the existence and extent of the duty to
indemnify, and that in a subsequent action the indemnitor may show that the
circumstances under which he was required to give indemnity do not exist.

Id. at 86-87, 145 S.E.2d at 525 (quoting Farm Bur. Mut. Auto. Ins. Co. v. Hammer, 177 F¥.2d 793
(4th Cir. 1949)). Sims has been the law of the state for five decades, and it seems unlikely that the
Court intended to abrogate it sub silentio.

The Restatement (Second) of Judgments offers a potential means of reconciling

Harleysville with Sims.” The section that replaced § 107 of the first Restatement (cited in Sims)

7 This Court has looked to other provisions of the Restatement (Second) of Judgments
regarding a judgment’s preclusive effect. See Catawba Indian Nation v. State, 407 S.C. 526, 536,
756 S.E.2d 900, 906 (2014); Judy v. Judy, 393 S.C. 160, 168, 712 S.E.2d 408, 412 (2011).
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states that an “indemnitor is precluded from relitigating those issues determined in the action
against the indemnitee as to which there was no conflict of interest between the indemnitor and
the indemnitee.” Restatement (Second) of Judgments § 58(1)(b). Such a “conflict of interest”
arises “when the injured person’s claim against the indemnitee is such that it could be sustained
on different grounds, one of which is within the indemnitor’s obligation to indemnify and another
of which is not.” /d. § 58(2). The accompanying commentary notes that the “indemnitor may be
required to manifest this differentiation by a reservation of its right qua indemnitor when it assumes
the defense of the indemnitee.” /d. § 58 cmt. a.

Through that lens, Harleysville did not abrogate Sims when it held that the insurer could
not challenge coverage in the separate declaratory judgment action, even though a conflict of
interest arose between the insurer and its insured. In Sims, the insurer did not defend. In
Harleysville, the insurer did defend, but its reservation of rights was inadequate. Consistent with
the § 58 commentary, the insurer in Harleysville could not litigate that issue in the coverage action
because it did not adequately advise the insured of the differentiation giving rise to a conflict of
interest.

Still, it is not clear that the Circuit Court’s reading of Sims was correct. Harleysville did
not cite the Restatement, and only the dissent cited Sims. Newman noted the insurer’s “reservation
of rights and [the] understanding that the coverage issue would be ‘reserved for judicial
consideration in a separate proceeding”—but, without finding that reservation inadequate, held
that it was “not the purpose of this declaratory judgment action” to “determine what portion of the
arbitrator’s itemized list of damages may be attributed to the removal and replacement of the

defective stucco.” 385 S.C. at 198 n.5, 684 S.E.2d at 547 n.5. If, however, this Court adopts
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Restatement (Second) of Judgments § 58 in this appeal, the Circuit Court’s decision was almost

certainly correct.

3. Defense Counsel’s Situation

The Circuit Court held that “the deep injection of insurance coverage issues into this
construction defect action would place counsel defending an insured in an irreconcilable conflict
created by the diametrically opposed goals.” (R. p.4 q 4). [t reasoned that “on the one hand, counsel
must try to minimize its insured’s liability by showing lack of consequential damages and, on the
other hand, counsel would likely be faced with the necessity of proving consequential damages in
order to trigger and maximize coverage for its insured.” /d.

Sims and the Restatement favor separate resolution of coverage questions where a conflict
of interest exists between insurer and insured. Supra § 1.C.2. If a plaintiff put on evidence
unreasonably weighted toward consequential damages, with an eye to maximize coverage, defense
counsel’s paramount loyalty to the insured would restrict or prevent a challenge to the plavintiff’s
allocation.

There are other reasons, apart from coverage, that may persuade defense counsel, in the
best interests of their client (the insured), not to challenge an unreasonable allocation. ‘;One of the
hardest decisions defendants in civii cases have to make, in both personal injury and commercial
cases, is whether to argue liability only, or to argue both liability and damages.” Thomas A. Mauet,
TRIALS: STRATEGY, SKILLS, AND THE NEW POWER OF PERSUASION 480 (Aspen 2015). “Views
differ. Some defense lawyers believe that you cannot credibly argue both liability and damages,
and that if you do, you essentially concede liability.” /d. Although others, acknowledging that
choice can be difficult, still “believe that you can credibly argue both issues if you set it up

carefully,” id.

16



If allocation issues are in tension with counsel’s other goals at trial, it is far less likely that
the jury can produce a reliable allocation of damages. Trial is fundamentally a truth-seeking
process. Hayne Fed. Credit Union v. Bailey, 327 S.C. 242, 251-252, 489 S.E.2d 472, 477 (1997);
Rule 102, SCRE; Rule 1, SCRCP. Preclusion rules assume that the adversarial process will
ascertain the truth of contested matters. Restatement (First) of Judgments § 82 (“The rules of res
judicata are based upon an adversary system of procedure which exists for the purpose of giving
an opportunity to persons to litigate claims against each other.”); ¢f. Nance v. Ozmint, 367 S.C.
547,551, 626 S.E.2d 878, 880 (2006) (criminal context). For a judgment to conclude an issue, the
issue must ordinarily have been actually litigated and essential to the judgment. S.C. Prop. & Cas.
Ins. Guar. Ass'n v. Wal-Mart Stores, Inc., 304 S.C. 210, 213, 403 S.E.2d 625, 627 (1991) (adopting
Restatement (Second) of Judgments § 27). At least one outside court has denied intervention in
large part because of concerns regarding defense counsel’s situation. High Plains Co-op. Ass’n v.
Mel Jarvis Constr. Co., 137 F.R.D. 285, 290-291 (D. Neb. 1991).

Authority cited in Harleysville indicates that the solution is to give the final decision to the
insured, rather than compelling insurer intervention. The Court’s discussion of the allocated-
verdict issue relied principally on Duke v. Hoch, 468 F.2d 973 (5th Cir. 1972).8 See Harleysville,
420 S.C. at 341-343, 803 S.E.2d at 299-300. Duke began by adopting the weight of authority that,
where a verdict includes both covered and uncovered damages, the “burden of apportioning these
damages is on the party seeking to recover from the insurer.” 468 F.2d at 977 (quoting Universal

Underwriters Ins. Corp. v. Reynolds, 129 So.2d 689, 691 (Fla. Dist. Ct. App. 1961), and collecting

8 Magnum, also quoted by the Court on that issue, in turn quoted from Duke but did not involve
an allocation between covered and uncovered damages. See Magnum, 36 F.3d at 1498 (finding,
based on jury instructions in underlying action, that punitive damage verdict was entirely
uncovered). The other cases cited in section 11LA of Harleysville addressed reservation-of-rights
letters generally, not the allocated verdict issue in particular.
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other authorities). Because of this burden, Duke reasoned that the insurer “of courée” has “an
interest in the verdict’s not being allocated which is in conflict with the insureds’ interest that
covered damages be segregated,” and that by failing to request an allocation the insurer “protected
its interest and secured for itself an escaf)e from responsibility at the expense of the insureds.” /d.
at 979.

Duke’s solution to that situation was nof to require insurers to take all possible measures to
ensure allocated verdicts in all cases, nor did Duke automatically require the insurer to pay the
entire amount of an unallocated verdict. Instead, Duke held that the insurer’s duty was to give “a
sufficient notification to the insureds that they should protect their interest by requesting an
appropriate verdict,” and “the insureds, represented by their own retained counsel, would be
entitled to make the decision whether to seek an allocated verdict.” 468 F.2d at 979.°

If an insured expresses its opposition to a special verdict sheet, the Court may well conclude
that the insurer should not move intervene, and that defense counsel must request no special verdict
sheet. See Rule 5.4(c), RPC, Rule 407, SCACR (“A lawyer shall not permit a person who
recommends, employs, or pays the lawyer to render legal services for another to direct or regulate
the lawyer’s professional judgment in renderipg such legal services.”).

However, it is not uncommon to find a situation where, despite a reservation of rights
advising it of the allocation issue, the insured does not respond to the insurer and gives no
instruction to defense counsel. An insured may be “defunct,” Harleysville, 420 S.C. at 337, 803
S.E.2d at 297, or lack personal counsel separate from the counsel retained by the insurer. In holding

that “the insureds, represented by their own retained counsel, would be entitled to make the

9 If the insurer failed to give sufficient notice to its insured, Duke held that the only
consequence was that the burden in a separate coverage action would fall on the insurer to show
the uncovered portion of the verdict. 468 F.2d at 979-980, 984.

18




decision whether to seek an allocated verdict,” Duke expressly did “not explore the situation in
which the insured does not have his own counsel.” 468 F.2d at 979 & n.4.

When the insured lacks personal counsel, a motion to intervene does make a record that
the trial judge and all of the parties—including the plaintiff—were on notice of the potential
benefits of an allocated verdict. See Duke, 468 F.2d at 980 (discussing Morris v. W. States Mut.
Auto. Ins. Co., 268 F.2d 790 (7th Cir. 1959) (burden fell on judgment-creditor plaintiff to establish’
the amount of a general verdict within coverage, where insurer suggested an allocated verdict at
trial, and the plaintiff opposed it)); see also Uvino v. Harleysville Worcester Ins. Co., 708 F. App’x
16, 20 (2d Cir. 2017) (insurer’s motion to intervene gave plaintiffs notice and “ample opportunity
to present evidence distinguishing between covered and non-covered damages™). Still, although a
motion to intervene puts all parties on notice of the benefits of an allocated verdiot vis-a-vis
insurance coverage, the same objective can be achieved by disclosure of the insurer’s operative
reservation of rights letter.

4. Potential for Confusion and Prejudice Before Jury

Finally, the Circuit Court held that the allocated verdict “will likely be confusing to the
jury and may unfairly prejudice the parties participating in the trial due to the interjection of
extraneous insurance coverage issues into an already complex construction defect case,
particularly given that there may not be any evidence in the record to support the special
interrogatories and/or special verdict forms.” (R. p.4 { 5).

The Court’s discussion of allocated verdicts in Harleysville assumed that an allocated
verdict would be a viable option in CD litigation. Duke, cited in Harleysville, found that allocated
verdicts would more likely than not prove workable:

The risks to the insurer in requesting an allocated verdict are of no such magnitude,

if of any consequence at all. A request for identification of the two types of damages
reveals neither the presence of insurance nor the amount of coverage. Assuming as
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we must that the jury will follow instructions and make a correct allocation, the
insurance company loses no benefit to which it is validly entitled from having the
jury earmark the losses. Arguably the jury might, while complying with
instructions, at its option throw damages into that category which it will speculate
is insured. This is too tenuous to deserve more than mention. There may, however,
be some awkwardness in argument to the jury, but this is nominal when balanced
against the consequences to the insureds.

Duke, 468 F.2d at 979.

The Circuit Court’s rulings in both Harbour Cove and Beach Villas, suggest that allocated
verdicts will not be workable in the typical CD trial. The decision whether to submit a special
verdict form or interrogatories to a jury is committed to a Circuit Court’s discretion. See Rule 49,
SCRCP; S.C. Dep'’t of Transp. v. First Carolina Corp. of S.C., 372 8.C. 295, 301, 641 S.E.2d 903,
906 (2007). Judge Newman, as the Presiding Judge over CD litigation throughout the South
Carolina coast, draws from a deep well of experience in exercising discretion under Rule 49,
SCRCP. The Circuit Court is familiar with how evidence is ordinarily presented in CD actions,
including whether a jury is likely to have evidence sufficient to make an allocation.

Evidence of a defendant’s liability insurance, moreover, is highly prejudicial and
inadmissible. See Rule 411, SCRE; Todd v. Joyner, 385 S.C. 509, 514, 685 S.E.2d 613, 616 (Ct.
App. 2008), aff'd, 385 S.C. 421, 685 S.E.2d 595 (2009). The jury could not be told the reason for
the allocation. Duke, 468 F.2d at 979. Still, the Circuit Court noted the potential for confusion if
the jury does not have the evidence to make an allocation.

The posture of Harbour Cove and Beach Villas—jury trials on both liability and
damages—may make it easier to reconcile the Circuit Court’s holdings with Newman (an
arbitration) and Harleysville (a damages-only trial). When the fact-finder is an arbitrator, as in
Newman, “unless waived by agreement of the parties, the arbitrator shall pr(;vide a concise written

financial breakdown of any monetary awards[.]” Construction Industry Arbitration Rules and
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Mediation Procedures, Am. Arb. Ass’n, R-47(b).!° There was a breakdown in Newman, but it was
“not possible from the record before this Court to determine what portion of the arbitrator's
itemized list'of damages may be attributed to the removal and replacement of the defective
stucco[.]” 385 S.C. at 198, 684 S.E.2d at 547. In the less formal setting of an arbitration before an
experienced CD arbitrator, it is much more reasonable to conclude that an insurer could have asked
the arbitrator to provide a further breakdown—without the same level of risk of prejudice or
confusion th~at exists with a jury. It is similarly more reasonable to conclude that the arbitrator
would have sufficient independent expertise to make an allocation, even if the evidence was not
completely clear.

Ultimately, however, the most straightforward way to reconcile the Circuit Court’s ruling
with Harleysville and Newman is for the insurer and defense counsel to abide by the insured’s
choice whether to request an allocated vefdict. Upon such a request, a trial judge would still need
to determine after the close of the evidence whether the allocated verdict would be appropriate and
workable under Rule 49, SCRCP.

D. The Present Appeal

Hartford would prefer to leave all coverage questions for a subsequent coverage action
under Sims, for largely the same reasons articulated by the Circuit Court. But, as set forth above,
there is a tension created by Sims, Newman and Harleysville, and the suggestion that insurers must
intervene if no party requests an allocated verdict, or lose its right to allocate between covered and
uncovered damages. If the Court concludes that “the duty not to prejudice the insured’s rights by

failing to request special interrogatories or a special verdict in order to clarify coverage of

10 Available at https://www.adr.org/sites/default/files/Construction%20Rules.pdf. If the Court
wished to mandate allocated verdicts, it could amend Rule 49, SCRCP, to impose a similar
requirement in CD cases.
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damages,” Harleysville, 420 S.C. at 341, 803 S.E.2d at 299, includes a duty to intervene, Hartford
was correct to move to intervene, and the Circuit Court’s denial of intervention was improper.

Hartford could not safely rely on any agreement or consensus among the parties that the
coverage issue should be reserved for a subsequent action under Sims. (R. p. 534, lines 7-8)
(Centex argument, in opposition to intervention, that Sims allowed insurers to “bring a separate
action to determine these coverage issues”). In Newman, the Court held that it was the insurer’s
responsibility to obtain a further itemization from the arbitrator, even though the insurer defended
its insured “with a reservation of rights and an understanding that the coverage issue would be
reserved for judicial consideration in a separate proceeding.” 385 S.C. at 198 n.5, 684 S.E.2d at
547 n.5; see also Harleysville v. Heritage, No. 2013-001281, Appellant Brief p.43 (citing insurer’s
evidence of “agreement” to postpone coverage disputes for later action). For that reason, Hartford
moved to intervene and has appealed the order denying intervention. Only this Court can settle
Harleysville’s meaning.

If the Court holds that insurers are obligated to intervene to preserve their right to allocate
between covered and uncovered damages when the parties to the CD action do not request an
allocated verdict, the Court should reverse and remand with directions to grant intervention.

II. [F HARTFORD HAD AN OBLIGATION TO INTERVENE, APPELLATE
JURISDICTION EXISTS.

A. Appellate Jurisdiction Over Orders Denying Intervention

Before this Court certified this appeal, the Court of Appeals denied the Association’s
motion to dismiss the appeal. The denial of the motion was without prejudice to consideration of
the issues at the merits stage. The Association argued that an order denying intervention is not

immediately appealable. That objection is without merit.

22



“An order affects a substantial right and is immediately appealable when it ‘(a) in effect
determines the action and prevents a judgment from which an appeal might be taken or
discontinues the action .... ” Hagood v. Sommerville, 362 S.C. 191, 195, 607 S.E.2d 707, 709
(2005) (quoting S.C. Code § 14-3-330(2)) (emphasis added).

Interpreting precisely the same statutory language,'! this Court held that an order denying
a motion to intervene was immediately appealable—even though “the merits of the action
hereinbefore mentioned [had] not been determined and as the trial of that action will still be
necessary”—because insofar “as the rights of the [movant] are involved, the order [denying
intervention] affects a substantial right, and in effect determines the action and prevents a judgment
from which an appeal might be taken.” Ex parte Johnson, in re Rutledge v. Tunno, 63 S.C. 205,
208, 41 S.E. 308, 309 (1902); see 15 S.C. Jur. Appeal and Error § 23 (September 2017 Update)
(“The refusal of a petition to intervene is directly appealable ‘[i]n so far as the rights of appellant
are involved, the order affects a substantial right, and in effect determines the action and prevents
aj_udgment from which an appeal might be taken.””).

The Association cited cases holding that “an order granting a motion to intervene is not
immediately appealable.” Duncan v. Gov't Employees Ins. Co., 331 S.C. 484, 486, 449 S.E.2d 580,
580 (1994) (emphasis added); see Dorn v. Cohen, 418 S.C. 126, 139, 791 S.E.2d 313, 320 (Ct.

App. 2016) (order adding a party was not immediately appealable where it “had the effect of an

It Ex parte Johnson, 63 S.C. at 207-208, 41 S.E. at 309 (“Section 11 of the Code provides that
‘the supreme court shall have exclusive jurisdiction to review upon appeal *** an order affecting
a substantial right made in an action, when such order in effect determines the action and prevents
a judgment from which an appeal might be taken.””). The current statute, S.C. Code Ann. Section
14-3-330, provides identically: “The Supreme Court shall have appellate jurisdiction for correction
of errors of law in law cases, and shall review upon appeal: ... (2) An order affecting a substantial
right made in an action when such order (a) in effect determines the action and prevents a judgment
from which an appeal might be taken....”
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order granting a motion to intervene”). An order granting a motion to intervene is analogous to an
““an order making a third party a defendant,” which does not put any party of out court and creates
no immediate appeal right. Duncan, 331 S.C. at 485, 449 S.E.2d at 580. An order permitting
intervention, in contrast with an order denying intervention, is not an order that “determines the
action,” that “prevents a judgment from which an appeal might be taken, or that “discontinues the
action” as to the intervenor or any other party. See S.C. Code § 14-3-330(2).

The order denying Hartford’s motion to intervene “in effect determine[d] the action and
prevent[ed] a judgment from which an appeal might be taken,” insofar as Hartford was concerned,
within the meaning of Ex parte Johnson, 63 S.C. at 208, 41 S.E. at 309. It was therefore

immediately appealable under S.C. Code § 14-3-330(2).

B. Hartford’s Standing to Appeal Order

The plaintiff in Beach Villas challenged whether Hartford had standing to appeal under
SCACR 201(b) (“Only a party aggrieved by an order, judgment, sentence or decision may
appeal.”). Because the Court reviews questions of jurisdiction regardless of whether parties raise
them, see Amisub of S.C., Inc. v. Passmore, 316 S.C. 112, 114, 447 S.E.2d 207, 208 (1994),
Hartford will address this jurisdictional objection, notwithstanding the Beach Villas settlement.

“There is no material distinction in general standing principles juxtaposed to the ability of
an ‘aggrieved party’ to appeal pursuant to Rule 201(b) of the South Carolina Appellate Court
Rules.” Powell ex rel. Kelley v. Bank of Am., 379 S.C. 437, 447, 665 S.E.2d 237, 242 (Ct. App.
2008) (Kittredge, J.) (citing Beaufort Realty Co. v. Beaufort County, 346 S.C. 298, 301-303, 551
S.E.2d 588, 589 (Ct. App. 2001) (Hearn, C.1.)); see Bivens v. Knight, 254 S.C. 10, 13, 173 S.E.2d
150, 152 (1970) (“an aggrieved party,” for purposes of appellate jurisdiction, “is a person who is

aggrieved by the judgment or decree when it operates on his rights of property or bears directly
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upon his interest, the word aggrieved referring to a substantial grievance, a denial of some personal
or property right or the imposition on a party of a burden or obligation™).

Thus, if Hartford had standing to intervene under Rule 24, SCRCP, it follows that Hartford
is an aggrieved party entitled to appeal the denial of that motion under Rule 201(b), SCACR. The
Beach Villas plaintiff cited this Court’s decisions in Ex parte Condon, 354 S.C. 634, 583 S.E.2d
430 (2003), and Ex parte S.C. Dep’t of Motor Vehicles (SCDMV), 390 S.C. 457, 702 S.E.2d 568
(2010). Both decisions make clear, however, that the Court was dismissing the appeals because
the appellant never filed a motion to intervene under Rule 24, SCRCP. See Ex parte SCDMV, 390
S.C. at 457, 702 S.E.2d at 568 (SCDMYV attempted to appeal order to issue a driver’s license, but
the Court dismissed appeal because at “no time did SCDMYV file a motion to intervene under Rule
24, SCRCP”); Ex parte Condon, 354 S.C. at 642, 583 S.E.2d at 434 (Attorney General sought to
contest and appeal an award of attorney’s fees iﬁ a class action, but the Court “dismiss[ed] th{e]
appeal based on the Attorney General’s failure to move for intervention as required by Rule 24,
SCRCP™). Hartford, in contrast with the appellants in Ex parte Condon and Ex parte SCOMYV,
moved to intervene under Rule 24, SCRCP, before noting an appeal.

The Beach Villas plaintiff suggested that Hartford, to qualify as an “aggrieved party” under
Rule 201(b), SCACR, needed to intervene as a party-defendant for all purposes. But the only
procedure for intervention under the South Carolina Rules of Civil Procedure is Rule 24, which
imposes no requirement that an intervenor become a party-plaintiff or party-defendant. See Rule
24, SCRCP. In the handful of cases where federal courts have permitted insurers to intervene to
request special verdict sheets, applying the similarly worded Rule 24, Fed. R. Civ. P, they have
done so under the understanding that insurer “is not seeking to interpose any claims against anyone

in this action,” that “no claims have been asserted against it,” and that the insurer “will not and
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should not be an active litigant.” Thomas v. Henderson, 297 F. Supp. 2d 1311, 1325 (S.D. Ala.
2003); see id. at 1327 (listing restrictions, citing Fid. Bankers Life Ins. Co. v. Wedco, Inc., 102
F.R.D. 41, 44 (D. Nev. 1984)).

Even if the mandatory intervention reading of Harleysville is correct, Hartford does not see
any reason to believe that the Court meant that an insurer must move to intervene as a party before
the jury at trial, giving a plaintiff the opportunity to make use of the well-known prejudicial effect
from a jury’s belief (correct or incorrect) that there is insurance that will pay a potential verdict.
See Todd, 385 S.C. at 514-516, 685 S.E.2d at 616—617. Except where required by statute, insurers
are not to be joined in tort actions against their insureds. Major v. Nat'l Indem. Co., 267 S.C. 517,
519-520, 229 S.E.2d 849, 849-850 (1976). A limited intervention, for purposes of asking the
Circuit Court (outside the jury’s presence) to submit an allocated verdict form to the jury, is the
only form of intervention that could even arguably be consistent with Harleysville and South
Carolina law. See Thomas, 297 F. Supp. 2d at 1325-1327.

It is, however, possible that the Circuit Court was correct in holding that Harleysville
imposes no obligation, and confers no right, upon insurers to intervene to request allocated
verdicts, and that the denial of intervention has no impact on Hartford’s ability to seek a separate
declaration of coverage. See supra § A. In that case, Hartford would have no interest that would
warrant intervention under Rule 24, SCRCP, the denial of Hartford’s motion would not affect a
substantial right under § 14-3-330(2), or aggrieve Hartford under Rule 201(b), SCACR. Either
way, the question of standing under Rule 201(b), SCACR, depends on the ultimate merits question

of what Harleysville means.

CONCLUSION

To the extent that the Court determines that Hartford was obligated to intervene in the

underlying construction defect action to request an allocated verdict, to preserve its right to allocate
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between covered and uncovered damages in a subsequent declaratory judgment action, the Court

should reverse and remand with directions to grant Hartford’s motion to intervene. If, however,

the Court determines that intervention in an underlying construction defect action is not

mandatory, and an adequate reservation of rights letter is sufficient to preserve the right to allocate

between covered and uncovered damages in a separate declaratory judgment action, the Court

should affirm the decision below, with any coverage issues to be determined in a separate coverage

action.

July 23, 2018

SWEENY, WINGATE & BARROW, P.A.

Lt 2 i Yo7

Everett A. Kendall, I, Esquire
Christy E. Mahon, Esquire

1515 Lady Street

Post Office Box 12129
Columbia, South Carolina 29211
803-256-2233

Steven M. Klepper, Esquire
(admitted pro hac vice)
KRAMON & GRAHAM, P.A.
One South Street, Suite 2600
Baltimore, Maryland 21202
410-752-6030

Attorneys for Appellants Hartford Fire Insurance

Company and Hartford Casualty Insurance
Company

27



THE STATE OF SOUTH CAROLINA

In The Supreme Court RECEEVED

APPEAL FROM HORRY COUNTY JUL 23 253
Court of Common Pleas
S.C. SUPREME COURT

Clifton Newman, Circuit Court Judge

Trial Court Case No. 2014-CP-26-07634
Appellate Case No. 2017-002146

Ex Parte:

Hartford Fire Insurance Company, Hartford Casualty Insurance Company, National Fire &
Marine Insurance Company, Bitco General Insurance Corporation, Selective Insurance Company
of South Carolina, and Nationwide Mutual Insurance Company f/k/a Harleysville Insurance
Company, Appellants,

In Re:
The Harbour Cove Condominium Association, Plaintiff,
V.

Centex Homes, a Nevada General Partnership, Centex Construction Company, Inc., Centex
Construction, LLC, Centex-Rooney Construction Co., Inc., Centex-Rodgers, Inc., Right Way
Group Inc., RWG, Inc., RWGR, Inc., South Carolina State Plastering, LLC, Georgia State
Plastering, LLC, Florida State Plastering, LLC Coastal Drywall, Inc., d/b/a Coastal Plaster
Systems, Lundy Dowell d/b/a Coastal Plaster Systems, Martin Masonry, Inc., Roof Doctor of the
Carolinas, Inc., Richard Blackwell d/b/a Synthetic Designs, Ferst Plastering, Inc., a/k/a Ferst
Exteriors, Inc., Coastal Tinting, Inc., BR Brick & Masonry, Inc., Model Home Interiors, Inc.,
Gary Hunnell d/b/a Grand Strand Roofing, Steven Bosch d/b/a The Roofer Man, Frank Harris
d/b/a Frank Harris Construction, Carl Williamson d/b/a Williamson Construction &
Waterproofing, Stock Building Supply, LLC, f/k/a Stock Building Supply, Inc., and Morningstar
Consultants, Inc., Defendants,

Of whom The Harbour Cove Condominium Association, is the Respondent.

CERTIFICATE OF COUNSEL




The undersigned hereby certifies that this Final Brief complies with Rule 211(b), SCACR.

July 23,2018 ’ Wi WKWQ% %/‘W/

Mark S. Befpfow, Esquire

Everett A. Kendall, II, Esquire

Christy E. Mahon, Esquire

Sweeny, Wingate & Barrow, P.A.

1515 Lady Street

Post Office Box 12129

Columbia, South Carolina 29211

Attorneys for Appellants Hartford Fire Insurance
Company and Hartford Casualty Insurance
Company

Steven M. Klepper, Esquire

(admitted pro hac vice)

Kramon & Graham, P.A.

One South Street

Suite 2600

Baltimore, Maryland 21202
(410)752-6030

Attorney for Appellants Hartford Fire
Insurance Company and Hartford Casualty
Insurance Company



THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM HORRY county R ECEIVE])
Court of Common Pleas ,
JUL 23 2018

S.C. SUPREME COURT

Clifton Newman, Circuit Court Judge

Trial Court Case No. 2014-CP-26-07634
Appellate Case No. 2017-002146

Ex Parte:

Hartford Fire Insurance Company, Hartford Casualty Insurance Company, National Fire & Marine
Insurance Company, Bitco General Insurance Corporation, Selective Insurance Company of South
Carolina, and Nationwide Mutual Insurance Company f/k/a Harleysville Insurance Company,
Appellants,

In Re:
The Harbour Cove Condominium Association, Plaintiff,
V.

Centex Homes, a Nevada General Partnership, Centex Construction Company, Inc., Centex
Construction, LLC, Centex-Rooney Construction Co., Inc., Centex-Rodgers, Inc., Right Way
Group Inc., RWG, Inc., RWGR, Inc., South Carolina State Plastering, LLC, Georgia State
Plastering, LLC, Florida State Plastering, LLC Coastal Drywall, Inc., d/bfa Coastal Plaster
Systems, Lundy Dowell d/b/a Coastal Plaster Systems, Martin Masonry, Inc., Roof Doctor of the
Carolinas, Inc., Richard Blackwell d/b/a Synthetic Designs, Ferst Plastering, Inc., a/k/a Ferst
Exteriors, Inc., Coastal Tinting, Inc., BR Brick & Masonry, Inc., Model Home Interiors, Inc., Gary
Hunnell d/b/a Grand Strand Roofing, Steven Bosch d/b/a The Roofer Man, Frank Harris d/b/a
Frank Harris Construction, Carl Williamson d/b/a Williamson Construction & Waterproofing,
Stock Building Supply, LLC, f/k/a Stock Building Supply, Inc., and Morningstar

Consultants, Inc., Defendants,

Of whom The Harbour Cove Condominium Association, is the Respondent.

APPELLANTS HARTFORD FIRE INSURANCE COMPANY AND HARTFORD
CASUALTY INSURANCE COMPANY’S PROOF OF SERVICE OF FINAL BRIEF AND
FINAL REPLY BRIEF




I certify that | have served Appellants Hartford Fire Insurance Company and Hartford
Casualty Insurance Company’s Final Brief and Final Reply Brief on Appellants and Respondents
by depositing a copy of each in the United States Mail, postage prepaid, on July 23, 2018
addressed to their attorneys of record, listed as follows:

Robert C. Calamari, Esquire

Nelson Mullins Riley & Scarborough, LLP
3751 Robert M Grissom Parkway, Suite 300
Post Office Box 3939

Myrtle Beach, SC 29578

Attorney for Appellants Selective Insurance
Company of South Carolina and Harleysville
Insurance Company

John L. McCants, Esquire

Rogers, Lewis, Jackson, Mann & Quinn, LLC
Post Office Box 11803

Columbia, SC 29211

Attorney for Appellant National Fire & Marine
Insurance Company

Lawrence M. Hunter, Jr., Esquire

Hunter & Foster, P.A.

Post Office Box 10309

Greenville, SC 29603

Attorney for Appellant Bitco General Insurance
Corporation

Phillip W. Segui, Jr.

Amanda Blundy

Segui Law Firm

864 Lowcountry Blvd. #A

Mt. Pleasant, SC 29464

Attorneys for Respondent The Harbour Cove
Condominium Association

John T. Chakeris

Chakeris Law Firm

231 Calhoun Street

Charleston SC 29403

Attorney for Respondent The Harbour Cove
Condominium Association



July 23,2018

Shaun W. Cranford

Cranford Law

P.O. Box 50684

Columbia, SC 29250

Attorney for Respondent The Harbour Cove
Condominium Association

Wf MWathr % %
Mark S. Ba , Esquire

Everett A. Kendall, 11, Esquire

Christy E. Mahon, Esquire

Sweeny, Wingate & Barrow, P.A.

1515 Lady Street

Post Office Box 12129

Columbia, South Carolina 29211

Attorneys for Appellants Hartford Fire Insurance
Company and Hartford Casualty Insurance
Company

Steven M. Klepper, Esquire

(admitted pro hac vice)

Kramon & Graham, P.A.

One South Street

Suite 2600

Baltimore, Maryland 21202
(410)752-6030

Attorney for Appellants Hartford Fire
Insurance Company and Hartford Casualty
Insurance Company




EXHIBIT F

The Supreme Court of South @arﬁ%ﬁgEWED
B 07 2018 \

In Re Motions to Intervene in: SC COUrt of APpeafs
The Harbour Cove Condominium Association, Plaintiff,

V.

Centex Homes, a Nevada General Partnership, Centex
Construction Company, Inc., Centex Construction, LLC,
Centex-Rooney Construction Co., Inc., Centex-Rodgers,
Inc., Right Way Group Inc., RWG, Inc., RWGR, Inc.,
South Carolina State Plastering, LLC, Georgia State
Plastering, LLC, Florida State Plastering, LLC Coastal
Drywall, Inc., d/b/a Coastal Plaster Systems, Lundy
Dowell d/b/a Coastal Plaster Systems, Martin Masonry,
Inc., Roof Doctor of the Carolinas, Inc., Richard
Blackwell d/b/a Synthetic Designs, Ferst Plastering, Inc.,
a/k/a Ferst Exteriors, Inc., Coastal Tinting, Inc., BR
Brick & ivlasonry, Inc., Model Home Interiors, Inc., Gury
Hunnell d/b/a Grand Strand Roofing, Steven Bosch d/b/a
The Roofer Man, Frank Harris d/b/a Frank Harris
Construction, Carl Williamson d/b/a Williamson
Construction & Waterproofing, Stock Building Supply, -
LLC, f/k/a Stock Building Supply, Inc., and Morningstar
Consultants, Inc., Defendants,
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Association, Inc., Plaintiff,

V.
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Richard Framing Con., Inc., Builders FirstSource-
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Villas at Ocean Keyes Property Owners Association,
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ORDER

Hartford Fire Insurance Company, Hartford Casualty Insurance Company,
Hartford Underwriters Insurance Company, National Fire & Marine Insurance
Company, and BITCO General Insurance Corporation move this Court to certify
the appeals pursuant to Rule 204(b), SCACR. The motion is granted.

Beatty, C.J., not participating

Columbia, South Carolina
February / ,2018
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Edward B. Davis Inabnit, Jr., Esquire
Mark Steven Barrow, Esquire




Christy Elizabeth Mahon, Esquire
Dominic Allen Starr, Esquire
Patrick J. McDonald, Esquire
Kevin Michael O'Brien, Esquire
Joseph Kenneth Carter, Jr., Esquire '
Ross A. Appel, Esquire

Robert Curt Calamari, Esquire

John Lucius McCants, Esquire
Lawrence Mims Hunter, Jr., Esquire
Neil S. Haldrup, Esquire

Thomas B Boger, Esquire

Phillip Ward Segui, Jr., Esquire
Amanda Morgan Blundy, Esquire
John T. Chakeris, Esquire

Shaun W. Cranford, Esquire

David B. Miller, Esquire

Holly Michelle Lusk, Esquire

N. Keith Emge, Jr., Esquire

James Christopher Clark, Esquire
Jeffrey A Ross, Esquire

Philip Paul Cristaldi, III, Esquire

J. David Banner, Esquire

Jonathan J. Anderson, Esquire
Curtis Brent Martin, Esquire

Carrie A. Fox, Esquire

Francis Heyward Grimball, Esquire
James Austin Thomas, Esquire
Edwin Jack Anglin, Esquire
Thomas C. Hildebrand, Jr., Esquire
Frederick Elliotte Quinn, IV, Esquire
Barbara J. Wagner, Esquire

Shanna Milcetich Stephens, Esquire
Wade Coleman Lawrimore, Esquire
Theodore Luke Manos, Esquire
Michael Edward Wright, Esquire
Brian Eric Wolfe, Esquire

Clay Anders Campbell, Esquire
Preston Bruce Dawkins, Jr., Esquire
Edward Glenn Elliott, Esquire
Theodore Parker, III, Esquire




Jacqueline Dixon Phillips, Esquire
Carlton Daniel Bowers, Esquire
Harvey Mark Hamlet, Esquire
Jessica Soles Humphries, Esquire
George Troy Thames, Esquire
Michael David Freeman, Sr., Esquire
O. Carlisle Edwards, Jr., Esquire
Diane Summers Clarke, II, Esquire
Christina Agnes Bisset, Esquire
Emily Ruth Gifford, Esquire

David Shuler Black, Esquire
William Edward Lawson, Esquire
Tracie H. Brisson, Esquire

John Elliott Rogers, 11, Esquire
Ginger D. Goforth, Esquire

Allen Leland DuPre, Esquire
Robert Trippett Boineau, III, Esquire
Heath McAlvin Stewart, III, Esquire
Edward R. Cole, Esquire

David Richard Sligh, Esquire

Sarah E. Wetmore, Esquire
Madison Brooke Suttie, Esquire
Paul Eliot Sperry, Esquire

John M. Leiter, Esquire

Michael Lawrence Leech, Esquire
Myra V. Whitener, Esquire

Brian Patrick Crotty, Esquire
Robert Mills Kennedy, Jr., Esquire
Jenny Costa Honeycutt, Esquire
John Blanton O'Neal, IV, Esquire
William Marshall O'Neil, Esquire
Jean Marie Jennings, Esquire
Nicholas Clarence Chapman Stewart, Esquire
Clayton B. McCullough, Esquire
Samia Hanafi Albenberg, Esquire
Peter H. Dworjanyn, Esquire
Kenneth Michael Barfield, Esquire
Robert Buchanan Hawk, Esquire




EXHIBIT G

SWB

SWEENY WINGATE & BARROW P.A.
October 17, 2018

Reply to: Main Office

RE CEIVED Christy E. Mahon

(803) 256-2233 x7157
cem@swblaw.com

Via Hand Delivery OCT 17 2018
The Honorable Daniel E. Shearouse
Clerk of Court S.C. SUPREME COURT

Supreme Court of South Carolina
1231 Gervais Street
Columbia, SC 29201

RE: Ex Parte: Hartford Fire Insurance Company In Re: The Harbour Cove
Condominium Association
Appellate Case No.: 2017-002146

Dear Mr. Shearouse:

I write on behalf of Appeliants Hartford Fire Insurance Company and Hartford Casualty
Insurance Company (collectively “Hartford”), to provide the Court information regarding this
appeal, scheduled to be argued at 10:30 a.m. on October 18, 2018.

As the Court is aware, most of these consolidated appeals were previously dismissed
pursuant to settlements of the underlying claims. The only remaining Appellants are National
Fire Insurance Company (“National Fire”) and Hartford, who both insured Coastal Plaster.

Late last night, National Fire and Hartford reached a settlement in principle with respect
to the Respondent’s claims against Coastal Plaster. A condition of the settlement proposal, as
presented to Hartford, was that Hartford join in a motion to dismiss this appeal. Hartford has
agreed to the settlement and the motion to dismiss because Hartford has concluded that the
settlement is in the insured’s best interest, notwithstanding Hartford’s strong interest in obtaining
guidance from this Court on the issues briefed in this appeal. The parties will be separately filing
the motion to dismiss.

We sincerely apologize for the lateness of this notification.
Yours truly,

, WINGATE & BARROW, P.A.

hristy E. Mahon

@
CEM/mha
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October 17, 2018
Page 2 of 2

CC:

VIA ELECTRONIC TRANSMISSION AND FIRST CLASS MAIL
John L. McCants, Esquire

Rogers, Lewis, Jackson, Mann & Quinn, LLC

Post Office Box 11803

Columbia, SC 29211

Attorney for Appellant National Fire & Marine Insurance Company

Phillip W. Segui, Jr.

Amanda Blundy

Segui Law Firm

864 Lowcountry Blvd. #A

Mt. Pleasant, SC 29464

Attorneys for Respondent The Harbour Cove Condominium Association

John T. Chakeris

Chakeris Law Firm

231 Calhoun Street

Charleston SC 29403

Attorney for Respondent The Harbour Cove Condominium Association

Shaun W. Cranford

Cranford Law

P.O. Box 50684

Columbia, SC 29250

Attorney for Respondent The Harbour Cove Condominium Association



EXHIBITH

STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY

Michael Ingram and Diane Ingram,
Bobby Horn and Donita Horn, and
Bob Shropshire and Kathy Shropshire,
on behalf of themselves and

all others similarly situated,

Civil Action No. 2017-CP-26-2854

Plaintiffs,

v. . ORDER GRANTING
MOTION TO INTERVENE
Lauderdale Bay Developers, LLC,

Bill Clark Homes of Myrtle Beach, LLC,
L&R Plumbing, Inc., Elite Exteriors, LLC,
G&F Siding and Framing, Inc. a’k/a G&F
Framing & Siding, Inc., Lauderdale Bay
Homeowners Association, Inc., Jeff Farrell

and John Doe Defendants 1 through 5,

Defendants,

Bill Clark Homes of Myrtle Beach, LLC,

Third-Party Plaintiff,

Exterior Concepts 2, Inc. and
Elizabeth Saldivar d/b/a A.S. Construction,

Third-Party Defendants.

N’ N N’ N’ N N N N N N N N N N N N N N N N N N N S N N N N S N S SN

This matter is before the Court upon the motion of Selective Insurance Company of
South Carolina ("Selective") to intervene in this action. A hearing was held on October 9, 2018.

Andrew F. Lindemann appeared on behalf of Selective, and Robert Wylie appeared for the
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Plaintiffs to oppose the motion. No other party contested the motion in any written opposition or
in open court. After careful consideration of Selective’s motion, the written submissions by the
parties, other Circuit Court orders submitted by counsel, and the arguments of counsel at the
hearing, the Court grants Selective’s Motion to Intervene as set forth herein.

Based upon the parties’ filings, the Court is informed that the Plaintiffs filed this action
against various Defendants including G&F Framing & Siding, Inc. (“G&F Framing”) alleging
construction defects with respect to the Lauderdale Bay condominium complex. In their current
Second Amended Complaint, the Plaintiffs have alleged causes of action against G&F Framing
for negligence and breach of implied warranty. In addition, the Defendant Lauderdale Bay
Homeowners Association (“HOA”) has filed a cross-claim for equitable indemnity against G&F
Framing.

The Court further understands that Selective provides insurance coverage to G&F Framing
under a Commercial General Liability (CGL) Policy with policy periods of June 15, 2007
through June 15, 2008 and June 15, 2008 through June 15, 2009. Those policies insure G&F
Framing for certain risks under the insuring agreement and exclude certain risks through policy
exclusions. Selective has been defending G&F Framing in this litigation under a strict
reservation of rights. Selective disputes that G&F Framing is entitled to coverage for each of the
causes of action or for all the claims for damages as asserted by the Plaintiffs and/or the HOA in
this litigation, based upon the terms, conditions, and exclusions contained within the CGL
Policy. Selective has identified a number of potential coverage issues that may be implicated by
the facts of this litigation.

In order to protect its interests, Selective seeks to intervene in this action for a limited

purpose. Selective seeks the ability to request that the trial judge submit a special verdict and/or
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special interrogatories to the jury to determine the basis of the jury's verdict against the
Defendant G&F Framing, if a verdict is returned in favor of the Plaintiffs and/or the HOA.

The Court finds that Selective’s position is supported by the Supreme Court's recent
decision in Harleysville Group Insurance v. Heritage Communities, Inc., 420 S.C. 321, 803 S.E.2d
288 (2017). In that case, the Supreme Court explained that "an insurer typically has the right to
control the litigation and is in the best position to see to it that the damages are allocated," and
as a result of that, "courts have found that where an insurer defends under a reservation of
rights, an insurer has a duty to inform the insured of the need for an allocated verdict as to
covered versus noncovered damages." 803 S.E.2d at 297-298. The Supreme Court in
Harleysville further ruled as follows regarding the necessity of special interrogatories or a
special verdict to obtain an allocated verdict:

"The right to control the litigation carries with it certain duties"
including "the duty not to prejudice the insured's rights by failing
to request special interrogatories or a special verdict in order to
clarify coverage of damages." Magnum Foods, Inc v. Cont’l. Cas.
Co., 36 F.3d 1491, 1498 (10th Cir. 1994). (citations omitted)
(explaining "[i]f the burden of apportioning damages between
covered and non-covered were to rest on the insured, who is not
in control of the defense, the insurer could obtain for itself an
escape from responsibility merely by failing to request a special
verdict or special interrogatories” (citing Duke v. Hoch, 468 F.2d
973, 979 (5th Cir. 1972)).
803 S.E.2d at 299.

The case of Auto Owners Ins. Co. v. Newman, 385 S.C. 187, 684 S.E.2d 541 (2009), is
also instructive. In Newman, Auto-Owners Insurance Company was the general liability insurer
for a homebuilder. A homeowner brought a claim for defective construction which was

arbitrated. The arbitrator issued an award in favor of the homeowner. Auto-Owners then

pursued a declaratory judgment action to determine which damages awarded by the arbitrator
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were covered under its CGL policy. The Supreme Court reversed the trial court's ruling and
found that the portion of the arbitrator's award for removal and replacement of defective stucco
was not covered under the CGL policy. Yet, the Supreme Court still held Auto-Owners
responsible to pay that non-covered portion of the damages because:

[1]t is not possible from the record before this Court to

determine what portion of the arbitrator's itemized list of

damages may be attributed to the removal and replacement of

the defective stucco, and it is not the purpose of this declaratory

judgment action to relitigate the issue of damages. Auto-Owners

had an opportunity to raise this matter when the issue of

damages was litigated before the arbitrator, who issued a final,

binding award on themerits.
684 S.E.2d at 547. Auto Owners was not a party in that underlying litigation. Yet, the Supreme
Court nonetheless explained that "Auto-Owners represented Trinity in binding arbitration, made
mandatory by the terms of the insurance contract. Auto-Owners did so with a reservation of
rights and an understanding that the coverage issue would be reserved for judicial consideration
in a separate proceeding. When the arbitrator determined damages, Auto-Owners did not seek
review of or otherwise contest the damages award." 684 S.E.2d at 547, n.5.

The Supreme Court in Newman thus explained that a liability insurer -- even though not a
party to the underlying action -- has a responsibility to seek an allocation of damages from the
factfinder in that underlying action or waive the ability to "relitigate the issue of damages" in a
subsequent declaratory judgment action. That was reiterated by the Court in Harleysville. Those
decisions, therefore, require an insurer to seek an allocation of damages for coverage purposes in
the underlying action, which is what Selective is attempting to accomplish with its intervention
in this litigation.

Moreover, Selective has demonstrated that its interests are not adequately represented by

other parties to the action. Selective has interests in this litigation separate from the actual
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defense of its insured, G&F Framing. Selective also has interests with regard to its obligation to
indemnify the insured, if a verdict is returned on any cause of action or any element of damages
that is covered. That interest is not being protected by counsel retained to represent G&F
Framing who must follow the instructions of his client with respect to the proffer of a verdict
form. The Court thus finds that Selective has satisfied the elements for intervention as a matter
of right under Rule 24(a)(2), SCRCP. As the Supreme Court's decisions in Harleysville and
Newman make evident, Selective is entitled to intervene in this action as a matter of right to
ensure that its interests are fully protected and that it satisfies its duty to obtain an allocated
verdict for itself and its insured.

As outlined in its motion, Selective seeks to intervene for only a limited purpose.
Selective seeks only the ability to request that the trial court submit a special verdict and/or
special interrogatories tb the jury to determine the basis of the jury's verdict against G&F
Framing, if a verdict is returned in favor of the Plaintiffs and/or the HOA. Selective does not
seek to actively participate in the trial of this action, that is, with the limited exception of making
a motion, if necessary, at the appropriate stage of the trial to submit a special verdict and/or
special interrogatories to the jury. Selective is not seeking to participate in discovery. Selective
is not attempting to delay the trial of this action. And finally, Selective is not seeking declaratory
relief from this Court and is not asking this Court to determine any coverage issues. The jury
should not even be informed that Selective has intervened or is represented in the courtroom.
Selective's motion for the submission of special interrogatories or a special verdict will occur
outside the presence of the jury. Hence, there will be no legal prejudice to other parties.

In granting the Motion to Intervene, the Court is not deciding whether a special verdict

and/or special interrogatories must be submitted to the jury. That decision will depend on the
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posture of the case at the time the case is submitted to the jury and specifically the nature of the
elements of damages being presented to the jury. The Court's decision today recognizes the
issues discussed by the Supreme Court in the Harleysville and Newman cases and grants
Selective the standing of an intervenor to make a motion for a special verdict and/or special
interrogatories to the trial judge. In sum, the decision whether to submit a special verdict and/or
special interrogatories and the language to be used in any special verdict form and/or special
interrogatories that are submitted to the jury are reserved to the discretion of the trial judge.

IT IS, THEREFORE, ORDERED that the Motion to Intervene filed by Selective
Insurance Company of South Carolina is hereby granted as set forth herein.

AND IT IS SO ORDERED.

WILLIAM H. SEALS, JR.
Presiding Circuit Court Judge,
Fifteenth Judicial Circuit

October __ , 2018
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Horry Common Pleas

Case Caption: Michael Ingram , plaintiff, et al VS Lauderdale Bay Developers LLC
, defendant, et al
Case Number: 2017CP2602854

Type: Order/Intervene

IT IS SO ORDERED

s/ The Honorable William H. Seals Jr. #2157

Electronically signed on 2018-10-18 10:01:10 page 7 of 7
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY

Court of Common Pleas RE @Eﬁi@@

Clifton Newman, Circuit Court Judge JUL 1 2 2018

SC Court of Appeals

Case No. 2015-CP-26-02718

Ex Parte; Hartford Fire Insurance Company and Hartford Casualty Insurance Company,
Appellants,

In Re: The Tanglewood Condominium Association, Plaintiff,
V.

Centex Homes, a Nevada General Partnership; Centex Construction Company, Inc.; Centex
Construction, LLC, Centex Construction Co., Inc., Centex-Rodgers, Inc.; Balfour Beatty Construction,
LLC, f/k/a Centex Construction, LLC, Defendants,

Of which The Tanglewood Condominium Association and Centex Homes, a Nevada General
Partnership, are the Respondents,

PROOF OF SERVICE

I certify that I have served the Motion to Certify to the South Carolina Supreme Court
under Rule 204, SCACR, on Respondents by depositing a copy of it in the United States Mail,
postage prepaid, on July 12, 2019 addressed to their attorneys of record, listed as follows:

Phillip W, Segui, Jt., Esquire

Mary Abigail Young, Esquire

Segui Law Firm

864 Lowcountry Blvd. #A

Mt, Pleasant, SC 29464

Attorneys for Respondent The Tanglewood Condominium Association
843-884-1865

John T. Chakeris, Esquire

Chakeris Law Firm

231 Calhoun Street

Charleston SC 29403

Attorney for Respondent The Tanglewood Condominium Association




843-853-5678

Shaun W. Cranford, Esquire

Cranford Law

P.O. Box 50684

Columbia, SC 29250

Attorney for Respondent The Tanglewood Condominium Association
803-779-6444

Thomas C. Hildebrand, Jr., Esquire

Will G. DesChamps, IV, Esquire

Parker Poe Adams & Bernstein LLP

200 Meeting St., Suite 301

Charleston, SC 29401

Attorneys for Respondent Centex Homes, a Nevada General Partnership; Centex Construction
Company, Inc.; Centex Construction, LLC; Centex-Rooney Construction Co., Inc.; Centex-
Rodgers, Inc.; and Balfour Beatty Construction, LLC f/k/a Centex Construction, LLC
843-727-2650

Laura F. Locklair, Esquire

Boyle, Leonard & Anderson P.A.

28 Hasell Street

Charleston, SC 29401

Attorney for Respondent Centex Homes, a Nevada General Partnership; Centex Construction
Company, Inc.; Centex Construction, LLC; Centex-Rooney Construction Co., Inc.; Centex-
Rodgers, Inc.; and Balfour Beatty Construction, LLC f/k/a Centex Construction, LLC
843-576- 4141

July 12,2019 SWEENY, WINGATE & BARROW, P.A.

A b

Mark S\.\/aﬁ ow, Esquire
Christy E. Mahon, Esquire

1515 Lady Street

Post Office Box 12129
Columbia, South Carolina 29211
803-256-2233

Attorneys for Appellants Hartford Casualty
Insurance Company and Hartford Fire Insurance
Company
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SWEENY WINGATE & BARROW PA.

July 12,2019

Reply to: Main Office

Christy E. Mahon

~a[VELI

e " (803) 256-2233 x7157
%gf;}'ﬁﬁ cem@swblaw.c)(:m
L 12 108
VIA HAND DELIVERY ¢ @\pge,a\s
Honorable Jenny Abbott Kitchings a0 C.O\lﬁ- 0

South Carolina Court of Appeals
1015 Sumter Street

Post Office Box 11629
Columbia, South Carolina 29202

RE: Ex Parte: Hartford Fire Insurance Company (The Tanglewood Condominium
Association v. Centex Homes, et al.)
Civil Action No.: 2019-001955
Our File: 4760-11321

Dear Ms. Kitchings:

Enclosed please find two (2) copies of Hartford Fire Insurance Company and Hartford
Casualty Insurance Company’s Motion to Certify to the South Carolina Supreme Court Under Rule
204, SCACR with the Proof of Service file-stamped by the South Carolina Supreme Court in the
above-referenced matter. Please file one copy and return a file-stamped copy with the Courier.

By copy hereof, all counsel of record are being served with the above.

Thank you for your assistance in this matter. Should you have any questions or concerns,
please do you hesitate to contact me.

Yours truly,
SWEENY, WINGATE & BARROW, P.A.
,ﬁy Christy E. Mahon

CEM/mha
Enclosure
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July 12,2019
Page 2 of 2

cc:

Phillip W. Segui, Jr., Esquire

Mary Abigail Young, Esquire

Segui Law Firm

864 Lowcountry Blvd. #A

MLt. Pleasant, SC 29464

Attorneys for Respondent The Tanglewood Condominium Association
843-884-1865

John T. Chakeris, Esquire

Chakeris Law Firm

231 Calhoun Street

Charleston SC 29403

Attorney for Respondent The Tanglewood Condominium Association
843-853-5678

Shaun W. Cranford, Esquire

Cranford Law

P.O. Box 50684

Columbia, SC 29250

Attorney for Respondent The Tanglewood Condominium Association
803-779-6444

Thomas C. Hildebrand, Jr., Esquire

Will G. DesChamps, IV, Esquire

Parker Poe Adams & Bernstein LLP

200 Meeting St., Suite 301

Charleston, SC 29401

Attorneys for Respondent Centex Homes, a Nevada General Partnership; Centex Construction
Company, Inc.; Centex Construction, LLC; Centex-Rooney Construction Co., Inc.; Centex-
Rodgers, Inc.; and Balfour Beatty Construction, LLC f/k/a Centex Construction, LLC
843-727-2650

Laura F. Locklair, Esquire

Boyle, Leonard & Anderson P.A.

28 Hasell Street

Charleston, SC 29401 .
Attorney for Respondent Centex Homes, a Nevada General Partnership; Centex Construction
Company, Inc.; Centex Construction, LLC; Centex-Rooney Construction Co., Inc.; Centex-
Rodgers, Inc.; and Balfour Beatty Construction, LLC f/k/a Centex Construction, LLC
843-576-4141



