TO:HONORABLE DANIEL E. SHEAROUSE
CLERK OF COURT :

FROM:CLIFTON D. LYLES
294075 : February 24,2019

Dear Sir, ,
Please find enclosed. one "PETITION FOR WRfT OF CERTIORARI"

to be filed with your office. I pray that it is to you satisfac-
tion.ng you have any further directions please contact me.

I thank you in advance for your kind assistance in this matter. 3
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Sincerely

Clifton ' D. Lyles
294075
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STATEMENT OF ISSUES

I. WAS PETITIONER DENIED DUE PROCESS DUE TO THIS SOUTH CAROLINA
SUPREME COURT'S LACK OF SUBJECT MATTER JURISDICTION TO DISMISS
THE ORIGINAL PCR. FOR FAILURE TO TIMELY SERVE THE NOTICE OF APPEAL
IN COMPLIANCE WITH RULE 243(b) and 203(b)(1),SCACR: DUE TO PCR
JUDGE LEE S. ALFORD'S FAILURE TO MAKE A FINAL. JUDGMENT ON THE
PENDING "NOTICE OF MOTION AND MOTION TO SET ASIDE ORDER (MISTAKE
AND/OR EXCUSABLE NEGLECT)?;and

II.” WAS PETITIONER DENIED ONE FULL AND FAIR PCR PROCESS DUE TO
PCR. COUNSEL IMPROPERLY AND WITHOUT HIS KNOWLEDGE, WAIVING HIS
RIGHTS UNDER THE CIVIL RULES OF COURT, TO PETITION THE PCR JUDGE
TO ALTER OR AMEND HIS JUDGMENT, IN VIOLATION OF S.C.CODE
ANN.§17-27-807 .

STATEMENT OF CASE

Petitioner agrees withsfhe sfatementkof the case as presented
in the Procedural History in the Cpnditional Order‘of Dismissal,
Case No.:2017—CP—46—3864, dated February 12,2019.

ARGUMENT |

Petitioner contends that c¢ertiorari should be granted due to
two extraordinary reasons which. prevented him from getting a
fair and full pcr process in violation of Article 1§3 of the
South Carolina Constitution, and the 14th amendment of the United
States Constitution.

I. SUBJECT MATTER JURISDICTION

Petitioner contends that the South Carolina Supreme Court
lacked subject matter Jurisdiction to dismiss the notice of
appeal of his original pcr under rules 243(b) and
203(b) (1) ,SCACR, as the court had yet to aquire personal or
subject matter jurisdiction through SC.Code Ann.§l7—27—100 and
Rule 243(a), due to Judge Alford failing to rule on the still

pending "NOTICE OF MOTION AND MOTION TO SET ASIDE ORDER(MISTAKE

AND/OR EXCUSABLE NEGLECT).see EXHIBIT A, DATED MAY 14,2010.

Petitioner's original pcr was held on December 2,2009, before
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the Honorable Lee S. Alford. After the hearing, judge Alford
denied?and dismissed the application by written order on February
] .

26,201b. Petitioner filed a Pro Se Rule 59(e) and Notice of
, |

Appeaﬁ on May 12,2010.see PRO SE MOTION DATED MAY 12,2010(EXIBIT

B). PCR counsel, F.Craig- Wilkerson,Jr., filed,with the courta ~
"NOTICE OF MOTION AND MOTION TO SET ASIDE ORDER(MISTAKE AND/OR

EXCUSABLE> NEGLECT)" on May 14,2010.see . MOTION DATED MAY

14, 2010 EXHIBIT A). PCR counsel also filed a Motion for Notice of

Appeal in the Court of Appeals dated May 14,2010.see NOTICE OF

APPPEALDATED 5-14-10(EXHIBIT C).

On May 25,2010; judge Alford denied and dismissed both, the pro
"se rule 59(e) motion and notice of appeal.see ORDER DENYING

APPLICANT'S PRO SE RULE 59(e) AND NOTICE OF INTENT TO

APPEAL,DATED MAY 15,2010(EXHIBIT D). In the order of dismissal,

judge Alford acknowledges that pcr counsel did file a "MOTION TO
SET ASIDE ORDER PURSUANT TO SCRCP RULES 59(e) and 60(b) on or

about May 14,2010, to which Respondant is simultaneously filing a

separate response.see ORDER,PG.2,NOTE 4 and PG.3 NOTE 5(EXHIBIT

D). Judge Alford has yet to rule on the motion and nor has

Respondant made a return to the motion.see PROCEDURAL HISTORY OF

CONDITIONAL ORDER OF DISMISSAL, DATED 2-12-19.

Judge Alford's.Order denying the Pro Se Rule 59(e), twice, made
it known £hat he was aware of pcr counsel's pending notion and
that he would be making a ruling at a later date after he
received the response to the motion from the Respondent.see

ORDER, NOTE 4 and 5(EXHIBIT D). This then would mean that the

Motion is still pending and that judge Alfordjhas failed to make
a final judgment on the application.

South Carolina Code Ann.§17-27-80(2003), states that a pcr
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"Shall make specific findings of fact, andlstate expressly its

1

conclus1ons of law relating to each issue presented. This is the
finalijudgment."(emphasis added). Any ground finally adjudicated
or n%f so raised, or knowingly, voluntarily and .intelligently
vwaiveé in the proceding that resulted in the conviction or

sentence or in any other proc¢eeding the applicant has taken to

secure relief, may not be the basis for a subsequent
applicantion, unless the court finds a ground for relief asserted

which for suff1c1ent reason was not asserted or was 1nadequately

T, =

ralsed in the original, supplemental %t amended appllcatlon "Id_

A flnal judgment entered under the - Unlform Post-Conviction Act”
may be reviewed by writ of | certiorari.S.C.Code
Ann.§17-27-100,Rule 277(a),SCACR.

In the original pcr, judge Alford failed to make specific
findings of facts and conclusions of law on the "NOTICE OF MOTION
AND MOTION TO SET ASIDE ORDER(MISTAKE AND/Oﬁ EXCUSABLE NEGLECT)"
and left the matter open to.be ruled on at a later date. This

then 1is not a final order.see Garner v. State,371 S.C. 1,636

S.E.2d 860(2006) (An order in a per matter which does not include
specific findiné of fact and conclusions of law relating to each
issueﬁ presented, but dismisses some of * the issues - without -
prejudice to them being raised in a future pcr proceeding, does
not constitute a final order or Jjudgment under the Uniform
Post-Conviction Relief Act and therefore is not reviewable by
writ of certiorari).

So, based on the pcr judge's failure to make a final judgment,
. Petitioner was precluded from seeking certiorari review of the
appliFation in this Honerable Supreme

Court.S.C.Code.Ann§17-27-100,Rule 243(a),SCACR.
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This then would mean that the June 17,20i0 Order (EXHIBIT E),

dismiésing the original application based on a faiiure to timely

servefthe notice of appeal in accordance with Rules 243(b) and

203(b)k1),SCACR is without subject matter Jjurisdiction and is

thereby void, along with all other rulings made in any other

proceedings prior> to this motion being ruled on.see Brown V.

State,343 S.C. 342,540 S.E.2d 846(S.C.2001)(The acts of a court

with respect to a matter as which it has no Jjurisdiction are
void).

Instead, the court should have dismissed the notice of appeal
%Q;f%agiure to make a-fiﬁal{o%ﬁér ot judgment in cbmpiiapcé with
S.C.Code Ann.§17-27-100 and Rule 243(a),SCACR, and remanded the

matter back down to the pcr judg to make findings of facts. and

conclusions of law on the pending motion.Pruitt v. State,310 S.C.

254,423 S.E.2d 127(1992);Marlar v. State,375 S.C. 407 S.E.2d

266(2007);Fortune v. State,Unpublished'Opinidn No.2016-UP-102.

Accordingly, this matter should be remanded back down to the
pcr judge with specific orders to make a final -judgment on the
Motion and application.

1I. FULL AND FAIR PCR PROCESS

Petitioner contends that he was denied one full and fair pecr
process due to his pcr counsel withholding the pcr judge's order
denying his application from him until both, the time to file a
Rule 59(e) motion té amend judgment, ;and an appeal had

expired.see NOTICE OF APPEAL,DATED MAY 14,2010(EXHIBIT C).

PCR dopnsel states in his notice of appeal that Petitioner was
not ;supplied with a copy of the signed and filed order of

dismissal. PCR counsel also states in the NOTICE OF MOTION AND
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MOTIO& TO SET ASIDE ORDER(MISTAKE AND/OR EXCUSABLE NEGLECT) that
i :

"the épplicant was not provided a copy of the Order of Dismissal

...This was through no fault of the Appellant.see Motion dated

ﬁqz,lé:ZOIOEXHIBIT A). So if Petitioner was unaware of the time
expiring to file an appeal, then he had to be unaware of the time
e£§irié§lto uEiiiZe-thé civil colrt rules. $6 because theTtiﬁg"
expired without his knowledge, then they were unknowingly and

involuntarily waived. Under the statute, S.C.Code Ann.§17-27-80,

it states, (in pertinent part) "All rules and statutes applicable
in civil proceedings are available to the parties:"

In the present case, the civil rules were not made available to
Petitioner. He was without the vefy tools that the law knew that
all of those similarly situated would need to have a fair
opportunity to receive a full procedural bite at the apple.
What's more, is that because petitioner was equipped with an
attorﬁey, which is the tool used to protect him, he was prevented
from filing either an appeal or a motion to alter or amend
because South Carolina law doesn't recognize "hybrid
representation” as Judge Alford stated in his order denying the

motion.se ORDER DATED May 25,2010(EXHIBIT D).Foster v. State,298

S.C. 306,379 S.E.2d 907(1989).

This was highly unfair and prejudicial to petitioner as the
court;recognized iﬁ its order dismissing the notice of appeal.
The céurt stated that "This dismissal is without prejudice to

Petitioner's ability to seek relief under Auspid v. State,305

17,2010(EXHIBIT E).

This shows that the court intended for petitioner to be able to

| b
: ' '
|
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1
correct the procedural errors that occurred;due to pcr counsel's

fallure to comply with the pcr rules.see Odom v. State,337 S.C.

256,5?3 S.E.2d 753(1999)(Austin is 1ntendgd to act as an
appli%ant's final safeguard against unjust procedural errors,
even errors in the application of thé statute of limitations).
Therefore, Petitioner's second pcr applicaﬁion was exempt from
both, the procedural successiveness clause under 17-27-90 and the
statute of 1limitations wunder 17-27-45(a).9ggm;suppa,"chceési4
ve post-conviction relief applications are pgrmitted, in rare
procedural cirdumstances.“

The problem with the second and third pcr processes, is thét
the pcr judges are incorrectlyvlimiting the reach of an Austin
appeal. In both processes, the pcr judges refused to address thé
issue of the lost usage of the civil court fules by stating that
"the holding in Austin only allows an.appliCSnt to seek a second
post-conviction relief application on thé limited issue of
whether an applicant requested and was dehied'the opportunity to
seek appellate review from the denial of a pdst—conviction relief

application."see FINAL ORDER OF DISMISSAL,PG.3 and 4,dated April

15,2019;and FINAL ORDER OF DISMISSAL PG.2,dated November 17,2011.

Petitioner contends that both judges have misconstrued the
holdings iﬁ Aice v. State,305 S.C. 448,409 S.E.2d 392(1991), that
Austin is limited to its particular factuai situation. When the
court made that staement in Aice, it did so because Aice, whom
was seeking to convince the court to creéte an exception to
Supreme Court Rule. 50(3) and §17-27-90's requirement that
"Successive applications for relief are not to be entertained,

and the burden shall be on the applicant to establish that any
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new ground raised in a Subsequent application could not have been
raiseé by him in the previous application", sought to use the

court's findings in Austin to support his request to be allowed

to raise three new grounds in a second pcr.see Aice v. State,305

S.C. 448,409 S.E.2d at 394(1991). The court explained thég
Austin, unlike Aice, whom was seeking more‘than one procedural
bite at the apple, by raising three new claims in a second pcr,
never received a full "bite" at the apple,‘as he was prevented
from seeking any review of the denial of hisvpcr application. The
court therefore provided him with a remedy in order to effectuate
the = _ purposes of the Uniform Act and of the pcr rules.
Austin's "pafticular factual situation" dealt only with the
facts of not receiving appellate review of the denial of his
original pcr application. Therefore, the court correctly held
that in Austin's particular factual situation, it would only
‘address his failure to receive an appeal in violation of Sc.Code
Ann.§17-27-100and Rule 50(9). In other words, the court is saying
that Austin could not raise any other issues that didn't apply
direutly'to the denial of a full procedural process. Aice was
seekfng to use the ruliug in Austin to receive a second pcr
procéss which is why ;he court stated that ﬁAustin is limited to

its uwn factual situation."

In the present case, Petitioner, like Austin, is only seeking

to receive one full and ﬁair procedural process. In Petitioner's

P g i

particular factual situation, he féilea'to Eééeive“the usage af
the civil court rules in violation of 17—27}80 and the right to
- seek appellate review in violation of 17-27-100. Therefore, an

Austin appeal in his particular factual situation would require
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that both of those procedural violations be %orrected.see Odom v.
§£359k523 S.E.2d  753(S.C.1999). This is detrimental in
Petitﬁoner's particular situation based on the following:

At ipcr hearing, petitioner raised several issues, one in
particular dealing with the identity .of the confidential
informant.App;pg;ﬂ§154§§. He complained that although a hearing
was held on the issue before trial, that the judge never ruled én
the mqtion.AppL§9L§§1—4QB. In the PCR judge's\order denying the
claim, - he states (venpatimy that “"this court finds-that-trfél

counsel was not ineffective for failing . to obtain the
confidential informant's identity. In addition to trial counsel's

testimony, the record clearly establishes that trial counse} did
argue a motion to compel the state to disclose the confidential
informant's identity. The trial court denied counsel's motion.
This court further finds the trial court's denial of trial
counsei's métion to compel the state to disclose the identity of
the confidential informant raises a direct appeal issue that is
procedurally barred by S.C.Code Ann.§17—27-20(b)(2003). Trial
court error, therefore, is not a cognizable claim for PCR.Roscoe
X;;§5é23'345 S.C. 16,546 S.E.2d 417(2001);Wolfe v. State,326 S.C.
158,48% S.E.2d 367(1997):Ashley v. State,260 S.C. 436(196 S.E.2d
501(1973).Trial counsel made a motion to compel the state to
disclose the confidential informant's identity. The trial court
was well within its discretion to deny triél counsel's motion.
The Applicant could have raised the issue tﬁat the trial court

erred in denying counsel's motion on direct 'appeal. His failure

to do so has waived this allegation as a ground for relief.
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Theréfore, this allegation is denied?see ORDER DATED FEBRUARY
2_'%:_%5_;9:_99.-.1_3_392/ or app.pg.54l.

Cl%arly, the per judge's order was not supported by the facts
in t%e record. The trial court actually declined to rule on the
motioh and said that it would rule at a later time but that it

was not making a ruling at that time.see Trial Transcript

pg.75,1ine 19-pg.77,line 25 and/or App.pg.75/line 19-pg.77 line
25. The trial court never ruled on the motion afterwards.
This then would mean that the pcr judge's order is incorrect by

stating that, "the issue was procedﬁrally barred" or "because it

could have been raised on direct appeal." Under South Carolina

Rules, issues not raised to,'and ruled on by the cirfuit court

may not be raised on appellate review.Caldwell v. Wiquist,402

S.C: 565(2013)(Issues and arguments are preserved.for appellate
revieﬁ only when they are raised to and ruled on by the 1lower
court; where an issue has not been ruled upon by the trial judge
nor raised. in a post-trial motion, such issue may not be
considered on appeél):ﬂgﬁggﬂl;_State,746 S,E.Zd 41,46(2013). The
pcr judge's order was also incorrect in stating that the
confidential informant issue was waived as a ground for relief.
But because Petitioner's pcr counsel with held the pcr judge's
order from him until the time to file a‘fule 59(e) motion to
alter or amend judgment had expired, he could not have the matter

t

addteséed.

This is the type of situation that the court was trying to

prevent when it addressed this same issue three seperate times in

McCray v. State,305 S.C. 329,408 S.E.2d 241(1991),Pruitt v. State

(423 S.E.2d 127(1992), and Marlar v. State,375 S.C. 407,653

f
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(2007). In each one of those cases, the court state that "even
aftef an order is filed, counsel has an obligation to review the
order and file a rule 59(e),SCRCP, motion to alter or amend if
the order fails to set forth the findings and the reasons for

those findings as required by S.C.Code Ann.§l7—27—80. and Rule

o

L7

52(a),SCRCP. Still today, PCR counsels are continuing to

disregard this obligation and defendants are continuing to pay

the price by losing meritorious issues and serving long sentences
as they unskitlfully bumble their way through this very complex
judicial system.

For this very reason, Petitioner is required to also provide

to this Honorable court a reason why he should not be restricted
from any future filings in the lower courts without first getting
this baﬁrts permission. My short answer is "Appellaté Counsels." .

In qll reality, Petitioner's trial is not over because trial
judge has not ruled on the pre-trial motion. Therefore, all
appeliate courts lack subject matter jurisdiction in petitioners
partiéular case.Brown _ v. State,343 s.C. 342,540 S.E.2d
846(S.C.2001) (The acts of a court with respéct to a matter as to

which it has no jurisdiction are void).

CONCLUSION

Certiorari should be granted on both gquestions as well as whether
subject matter jurisdiction is still with the pre-trial court
motion. And this should serve as an explination of why I should

not be barred from any future filings in the lower courts.

July 24,2019
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TO SET ASIDE ORDER.
(MISTAKE AND/OR EXCUSABLE NEGLECT)
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STA']TE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
] ) SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK ) .
| ) Case No.: 2009-CP-46-1759
g )
Clifton Donell Lyles, #294075 )
| )
Applicant, ) NOTICE OF MOTION AND
: ' )  MOTION TO SET ASIDE ORDER
) (MISTAKE AND/OR EXCUSABLE NEGLECT)
State of South Carolina, ) :
)
Respondent, )
)
)

NOW COMES the Applicént. by and through his attorney, and pursuant to the
South Carolina Rules of Civil Procedure 59(¢), 60(b) seeking to set aside the January
25, 2010, Order of Dismissal in this matter on the grounds that the Applicant was not
provided a copy of the Order of Dismissal which had been signed by the Trial Judge
and filed with the Clerk of Court for York County, South Carolina, on Februéry 26, 2010.
- This was through no fault of the Appellant. Therefore, the Appellant was unaware that
the time frame within which to file a Notice of Intent to Appeal had expired.
‘That this Motion is made for good cause.
A | That\the granting of this Motion would be in the best interest of all parties, would
result in no prejudice to any party, and would further the interest of justice.
WHEREFORE, based on the foregoing, Plaintiff reépéctfully requésts that the
Court hear the App!icant, Clifton Donell Lyles', 59(gyMotion.
Respectfully Submitted, :
May J_‘f_ 2010 fﬁ’éfk?ﬁ'é'ﬁeﬁi
Rock Hill, South C‘aro ina 29730

803-324-7200
Attorney for Applicant
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STATE OF SOUTH CAROLINA IN THE COUBT OF COMMON PLEAS

COUNTY OF YORK

Clifton Donell Lyles, #294075, |
j Civil Action Number: 2009-CP-46-1759

| Applicant, -

VS. :

| AFFIDAVIT OF SERVICE BY MAIL

State of South Carolina,

Respondent,

VVVVVVVVVVVVVVVV

The undersigned, as Clifton Donell Lyles, Applicant, hereby certifies that Notice of
Motion and Motion to Set Aside Order (Mistake and/or Excusable Neglect) was served on the
undersigned counsel for the, Respondent by depositing a copy of same in the United States mail

postage prepaid this day of May, 2010, addressed as follows:

Suzanne H. White

Jennifer A. Kinzeler

South Carolina Attorney General's Office
P.O. Box 11549

Columbia, SC 29211

Swo&n\:’o before me this ~ Rock Hill, S.C. 29730
ay of May, 2010 : (803) 324-7200
ATTORNEY FOR APPLICANT

\_Vehé:‘em\k

Notary Public for SC
My Commission Expires: \{s-<z2.0\ 6




PRO SE MOTION TO ALTER OR ‘AMEND
JUDGMENT PURSUANT TO SCRCP 59(e)
(EXHIBIT B)
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NOTICE OF APPEAL
DATED MAY 14,2010
(EXHIBIT C)
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Exhibit G

IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals ~ "

!

. APPEAL FROM YORK COUNTY
Court of Common Pleas

i ’ Lee S. Alford, Circuit Court Tudge

Case No.:2009-CP-46-1759

Clifton Donell Lyles, #294075 . .....coovviiiiiiiiniiinnnnnnn Appellant,
v.
State of South Caroling, ................cutt Respondent.
NOTICE OF APPEAL

Clifton Donell Lyles, #294075 appeals the Order Dismissal of The Honorable Lge S.
Alford dated January 25, 2010. Appellant received a copy of the proposéd Order of Dismissal on
or about January 26, 2010, however never received a copy of the signed and filed Order. A copy
of the Order, which was signed by The Honorable Lee S. Alford on January 25, 2010 and filed
with the Clefk of Court for York County, South Carolina on Febrﬁary 26, 2010, was mailed to
coun;el for the Appellant, however, he did not realize that he had been provided a copy of the
Ord,qr until May 12, 2010. Counsel for the Appellant has filed a Mg#fon to Be Allowed to File

/2

Notiée of Intent to Appeal Out of Time.

M "f 2010 F. Craig Wilkerson, 1r.
| 242 Oakland Avenue
Rock Hill, SC 29730
- Attomey for Appellant
Other Counsel of Record: - PR

Suzanne H. White

Jennifer A. Kinzeler

SC Attorney General’s Office
P.0. Box 11549

Columbia, SC 29211
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IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals L

APPEAIL FROM YORK COUNTY
Court of Common Pleas

Lee S. Alford, Circuit Court Judge

Case No.:2009-CP-46-1759

Clifton Donell Lyles, #294075 .. ..o oot verviinesvirninenaees Appellant,
v.
State of South Carolina, . .........covveveneen Respondent.
PROOF OF SERVICE

I certify that I have served the Notice of Appeal on Respondent by depositing a copy of it
in the United States Mail, postage prepaid, on May 14, 2010, addressed to: Suzanne H. White
and Jennifer A. Kinzeler, South Carolina Attorney General’s Office, P.O. Box 11549, Columbia,

SC 29211.

F. Craig Wilkersonp
242 Oakland Aven
Rock Hill, SC 29730

Attorney for Appellant
May 2010 '

Page 1



ORDER DENYING APPLICANT'S PRO SE
59(e) MOTION and NOTICE OF APPEAL
(EXHIBIT D)
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- INTHE QOURT OF COMMON PLEAS
SIXTEENTH JUDICJAL CIRCUIT
Case No.: 2009-CP-46-1759

STATE OF SOUTH CAROLINA

COUNTY OF YORK

Qlifton D. Lyles, # 294075,
Appﬁcént,

V.

oo B

ORDER DENYING APPLICANT’S —,

PRO SE RULE 59(e) MOTION3ad %)

| ' NOTICE OF INTENT TO ABPEAL 2
State of South Carolina, : ~

Respondent,

Nl et e el M el Nl et Mt e e e et e
Q
\

This matter comes before this Court by way of Applicant’s pro se Rule 59(e) Motion to Alter

 and/or Amend filed May 12, 2010. Applicant’s motion pertains to the Order of this Court filed

February 26, 2010. In his pro se Rule 59(e) motion, Applicant asserts that the Court did not rule on each
issue raised or make its own specifié findings, that Respondent failed to respond to his application within
thirty days, and that he was forced go to forward with the hearing despite advising the Court that he waé
“not conlfonagle" with PCR counsel’s representation due to insufficient time to meet. Apélicant
requests this Court have his hearing “remanded back down for the Judge to make a specific finding of
facts and conclusion of law.”1

This Court first finds that it does not have jurisdiction to consider Applicant’s pro se Rule 59(e)

Motion and that the Motion must be denied and dismissed. Pursuant to Rule 59 of the South Carolina

Rules of Givil Procedure, a motion to alter or amend the judgment must be served no later than ten (10)
days‘ after receipt of written notice of entry of the order. Applicant’s motion was dated May 12, 2010,
Neither Applicant nor his attorney specifies the date either received the Order of Dismissal. However,
according to the Court’s certificate of service accompanying the Order, both Respondent and

Applicant’s attorney were served with a copy of the Order of Dismissal on February 26, 2010.

* Applicant also requests “thar the audio transcripts be preserved.” Rule 607(1), SCACR governs the retention of tapes.

It provides that a court reporter shall retain the primary and back-up tapes of a proceeding that has not been transcribed

for a period of at least five years after the date of the proceeding,
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Rr%espondent received a copy of the Order of Dismissal on Mnrch 1, 2010. Presumably Applicant’s
atjtome_v also received the Order at that time. In fact, Applicant’s attomney states in his Motion to be
Ailowed to File Notice of Intent to Appeal Out of Time, dated May 14, 20102 that “the clocked in Order
W‘-‘ilS mailed to counsel where it was erroneously filed and not forwarded to Lyles/ Appellant.” Counsel
Stzitted he “did not‘ realize he had been provided a copy of the Order until May 12, 2010.” Further, on
January 26, 2010, Applicant’s attorney mailed to Applicant a copy of the propdsed Order submitted to
the Court. | _ ' |
Thus, Applicant’s Rule 59(e) Motion, if properly filed, should have been served and filed well
before: May 12, 2010, For all intents and purposes, the Rule 59(¢) Motion should have actually been
served and filed no later than March 11, 2010, which is ten (10 days after Applicant’s attomey
presumably received written notice of entry of the Order:3 Therefore, Applicant’s pro se Rule 59(e)
Motion must be dismissed because it is not timely and the Court lacks jurisdiction to consider the
Applicant’s request. See Rule 59(¢), SCRCP. ‘
This Court further finds Applicant’s pro see Rule 59(e) Motion must be denied and dismissed
because Applicant is represented in the post-conviction relief proceeding by F. Craig Wilkerson, Jr,,
Esqume Pursuant to Rule 11, SCRCP, counsel shall sign every motion of a party represented by an
attorney. Applicant’s pro se Motion is not proper.# State law does not permit or recognize “hybrid
representation,” this is, representation that is partially by counsel and partially pro se. See e.g. Foster v,
State, 298 S.C. 306, 379 S.E.2d 907 (1989).
| Moreover, and based on the record before it, this Court finds there are no grounds upon which
Applicant’s Rule 59(e) Motion should be granted. The Order of Dismissal sufficiently addresses all of

the issues raised, and sufficiently states all of the relevant findings of fact and conclusions of law. To be

* Filed in the South Carolina Court of Appeals.

? Presuming Applicant's attorney received the Order the same day Respondent did, in light of the fact the Order was
mailed to both parties on the same day (February 26, 2010). ‘

* Applicant’s attorney filed a Motion to Set Aside Order pursuant to SCRCP Rules 59(e) and 60(b) on or about May 14,
210, to which Respondent is simultaneously filing a separate response. ' '
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clear, this Court did in fact make its own specitic findings of fact and conclusions of law regarding this
action as evidenced b}" this Court’s letter to both Respondent and Applicant’s counsel dated December
21, 2009, in which the Court stated its findings and requested Respondent prepare the Order.
Furthermore, of those findings, this Court specifically indicated that Applicant failed to show any
prejudice as a result of the Respondent’s delay in filing its Return, Likewise, in response to Applicant’s
concern that he did not have enough time to meet with counsel, the Courr continued Applicant’s hearing
to the next day to allow Applicant and counsel adequate time to confer. The Court finds Applicant does
not provide any valid grounds in support of his request 10 alter or amend the Judgment but is merely
seeking an opportunity to reassert evidence and argument presented and rejected by this Court at the
hearing and in fts Order of Dismissal, |

With regard to Applicant’s Pro se motion captioned Notice of Intent to Appeal, this Court finds
the motion must also be summarily denied and dismissed, First, there is no indication the Notice was
filed with the Clerk of the Supreme Court as required under SCACR Rule 203. Second, and as
previously stated, Applicant is represented in the post-conviction relief proceeding by F. Craig
Wilkerson, Jr., Esquire, Therefore,- Applicant’s Pro se motion is not proper5 SCRCP Rule 11, SCRCP;

See also, e.g., Foster v, State, 298 S.C. 306, 379 S.E.2d 907 (1989).

Finally, Applicant’s pro se motion regarding an appeal from the Court’s Order is untimely. A
notice of intent to appeal (from the Court of Common Pleas) must be filed within thirty (30) days of
receipt of written notice of entry of the order or judgment., While Applicant’s counsel is not certain of
the date he received the order, both parties were aware that Applicant’s PCR application was dismissed
as early as Decemb_er 21, 2009. On January 26, 2010, Applicant and his attomey were in receipt of the
proposed Order of Dismissal. Respondent received a copy of the Order of Dismissal on March 1, 2010,

Presumably Applicant’s awtomey also received the Order ar that time, In fact, as previously stated,

* Applicant’s actorney filed a Motion to Set Aside Order pursuant 1o SCRCP Rulés 59(e) and 60(b) on or about May 14,
2010, to which Respondent is simultaneously filing a separate response. Applicant’s artorney also filed in the Court of
Appeals a Motion to Be Allowed ro File Notice of Intent to Appeal Out of Time and Notice of Appeal on May 14,
2C10.



|

:
A«.pphc:mts awomey concedes the time by which the Notice of Intent to Appeal must be filed has
c"{pmed m his Motion to be Allowed to File Notice of Intent to Appeal Out of Time, dated May 14,
’OIO ¢ Thus, by Applicant’s counsel’s own candid admission, the time to appeal from the Court’s Order

d15mxssmg this action has expired. For the foregoing reasons, this Court finds Applicant’s pro se motion

captioned “Notice of Intent to Appeal” must also be denied and dismissed,

IT IS THEREFORE ORDERED that Applicant’s pro se Rule 59(e) Motion to Alter and/or
Amend is denied and dismissed.
ANDIT IS SO ORDERED this 2 (7 ?ay of Maxe; 2010,

e A = %4/%@

mrd =

ef Administrative Ju
. Sixteenth Judicial Gircuit

* Filed in the South Carolina Court of Appeals.

# 1
7



ORDER DISMISSING THE NOTICE OF APPEAL
DATED JUNE 17,2010
EXHIBIT E)
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|
The Supreme Court of &outh Carvolina

1

Clifton Donell Lyles, Petitioner,

State of South Carolina, Respondent.

The Honorable Lee S. Alford
York County
Trial Court Case No. 2009-CP-46-01759

ORDER

The notice of appeal in this matter was served on May 14, 2010.
Petitioner's counsel admits that he received written notice of entry of the
order on api)eal sometime in March 2010.

The notice of appeal is dismissed for failing to timely serve the
ndtice of appeal. Rules 243(b) and 203)(b)(1), SCACR. This dismissal is |

without prejudice to petitioner's ability to seek relief under Austin v. State,

305 S.C. 453, 409 S.E.2d 395 (1991). The motion to allow a late appeal is



! o,
ALl ! K [

|
| . R
denied. Rule 263 (b), SCACR (time for serving notice of appe: 11 under Rules

203 and 243 may not be extended).

~ IT IS SO ORDERED.

(__FOR THE COURT

Columbia, South Carolina
June 17,2010
cc: Appellate Defense

Assistant Attorney General- JenniferKinzele
F. Craig Wilketson, Jr., Esquire '
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STATE OF SOUTH CAROLINA '
IN THE SUPREME COURT

APPEAL FROM YORK COUNTY
COURT OF COMMON PLEAS
DANIEL D. HALL,CHIEF ADMINISTRATIVE JUDGE

APPELLATE CASE No0.2019-001128

Clifton D. LyleS:ececeesesscceacenassassansesses.Petitioner, .

State of South CarolinA@ecececvececccccacesnancsceaesssesssRespondent.

CERTIFICATE OF SERVICE

I,Clifton D. Lyles(Petitioner), do certify that I did on this
date, serve the Respondent with ﬁhe "PETITION FOR WRIT OF
CERTIORARI", by placing one copy of the same in the U.S. mail,
postage prepaid, addressed as follows:

JANELL H. GREGORY, AAG

ATTORNEY GENERAL'S OFFICE

POST OFFICE BOX 11549

COLUMBIA, SOUTH CAROLINA 29211-1549
This_&iﬁday of July 2019

1578 CLARENCE COKER HWY
TURBEVILLE,S.C. 29162
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