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STATEMENT OF THE JCASE

.‘"‘Fhls appeal arises out of an order granting summary judgment.to l{eéoondent
Donald Richard Torres d/b/a DMT Construction, Co. Inc. (“DMT”) ina case'-.that has a
: somewhat compl1cated procedural history. - On June 29, 2010, Plalntlffs Tymlka Jones
" Alston and Harold Alston 1mt1ally ﬁled suit agamst WlllOW Creek Constructlon Inc and
- Oscar ATorres allegmg that the home they engaged W1llow Creek to construct was
| "defectivel‘y built which, due to water intrusion and mold issues, caused them to have to
lmove‘ont of it as of Septemb'er".l,. 2009. The Complalnt.alleged v.ﬁ‘ve causes of \actionl
- _against- Willov\; Creek, including breach of contract, "nlegligence' and negligent
supervision,' and’ breach of the implied, w,arrantieh of worMan’like service, .of l

. | o '
merchantability and of fitness for a particnlar p"urpose' : Plaintiffs alleged personal bodily

-mjury, past and future’ medlcal expenses and lost wages as well as alternative l1v1ng

expenses they allege they 1ncurred due to the house belng unmhabltable (Complaint,

| ~ Docket No. 10-CP-40-04307, filed June 29, 2010).

. On March 31, 2011, _Willow Creek filed a_third -party, complaint naming DMT, |
among‘ other sub'contractors” as Third- Party Defenclants ‘(Defendant Willow Creek
Construct1on Inc.’ s Thlrd-Party Complaint, Docket No. 10- CP 40 04307, filed March
31, 2011) (“Th1rd Party Complamt”) DMT filed a tlmely answer, (Answer to Th1rd A
Party Complamt, Docket No. lO—CP-40-O4307, ﬁled June 27, 201 l), after which erlow
Creek filed an Amended Third;-_Party Complaint on,-June__29, 201 1. (Defendant Willow

,'Cr_eek Construction, lnc.’s Amended- Third-Party Complaint, filed June 30, 2011)

1'-Ne1tl'1er Oscar Torres nor Willow Creek Construction, Inc. are affiliated in any way with
Richard. Torres d/b/a DMT Construction Co., Inc. Oscar Torres and Willow Creek
: Construct1on Inc. will be referred to jointly as W1llow Creek herem -



(“Amended Third Party Complaint”). Willow Creek alleged that DMT performed |
f,'raming work on tﬁe Plaintiffs’ home, including installation of Qiﬁdows and doors,
among other things, as well as flashing and sealing. “the window jambs and. heads.”‘
(Third-Party Complaint, q 4) (Amended Third-Party Complaint, q 4). | Willow Creek
alleged that, if it were held liable to or settled with the Plaintiffs based on any defective
the work performed by the subcc;ntractors named as Third-Party Defehdants,' including
DMT, then those .Third-Party Dlefend'ants would be required to indemnify Willow Creek
for any amounts it was required to pay. (Amended Third-Party Cofnplaint, 99 11-12, 16-
17, 22-23, 29-30). DMT duly answered the Alﬁerided Third-Party Complaint. (Ané{zver
to Amended Third-Party Complaint, Docket No. 10-CP-40-04307, filed July 11, 2011).

The case proceeded to discovery, including taking the Pléintiffs’ depositions on
July 27, 2011. The parties — Plaintiffs, Defendant Willow Creek and Third-Party
Defendant DMT - ‘ﬁled a Consent Order to strike the case from the active docket on
November 1, 2011. (Consent Order to Strike Case from fhe Docket Pursuant to Rule
40(J) SCRCP, Docket No. 10-CP-40-04307, filed Nov. 1, 2011).

In October 2012, Plaintiffs moved to testore the case to the active docket,
(Plaintiff’s [sic] Motion to Revs'tore‘Cas,e to Active Trial Roster, Docket No. lO-Ci’-40-‘
04307, ﬁled Oct. 1.1, 2012), which was granted that same date. (Order to Restore Case to
Active Trial Roster, Docket No. IO-CPl40-04307, filed Oct. 11, 2012). Given»that the
case had been restored, the parties re-engaged in discovery, with DMT serving discovery
requests on Plaintiffs énd seeking pertinent medical records. v'

On May 22, 2014, Plaintiffs filed a motion .to amend their lComplaint. (Plaintiffs

Motion for Leave to File Amended Complaint Adding Parties, Docket No. 10-CP-40-



04307, filed May 22, 2014) (“Motion to Atunend”).2 The Motion to AInend stated that
Plaintiffs were seeking leave to amen'd their Complaint to add “their minot child tJ A ’] as
a party Plaintiff to: th1s action pursuant to South Carolina Rules of C1v1l Procedure 15(a)
19, 20 and 21 ”  Plaintiffs alleged that it was only “[t]hrough the course of dlscovery”
that they “learned of the serious long term injuries sustained” by Plaintiffs “as Parents
- and Guardians of their minor child, [J}‘A.].” - They stated that their child’s absence- asa
Plaintiff from the .eas,e would pteclude complete relief and that “Defendants_ would not be
: rpreju,diced_in any way by adding said parties to this action.” (Motion to Amend,:'ﬁﬁ[ 3,5, _.
6)‘.- |

In June ‘2(..)14, Plaintiffs.reached an agreement to settle their claims against Willow

Creek during a medl’ation. Under vthat aéteement, Willow Creek" was to enter into a
confession of judgment as to ‘'the amount o'f alleged fepairs necessary to restore the
home.?

On July 15, 2014, Plaintiffs’ counsel sent an email to DMT’s counsel aduislng
that Willow Creek’s counsel had agreed to the amended pleading»and had “no intentions

L]

on appearing as the case is settled with respect to his client.” The email explained that

“the law clearly allows for the amendment and with the statute of limitations being tolled

2 Although Plaintiffs filed their Motion to Amend in Docket No 10-CP-40- 04307 the
restored action was assigned Docket No. 2012-CP-40- 6895R. ' :

3 DMT did not learn of the content of the mediated settlement agreement until March’ 17'
2015, the day before the March 18, 2015 hearing on its Motion for- Summary Judgment.
DMT sought a copy of the Agreement from the mediator, but Plaintiffs objected. (Email
from A. Macaulay to T. Dougall, D. Gist, A. Wallace, et al., “Re: MEDIATION: Alston
v. Willow Creek,” sent March 17, 2015 at 9:00 p.m.). However, ‘before the mediator
notified the parties of Plaintiffs” objection, Willow Creek’s counsel had provided a copy
to DMT’s counsel. (Email from T. Dougall to T. Chase, “Re:" Tymika Jones- Alston and
Harold Alston v. Willow Creek Settlement ‘Documents,” sent March 17, 2015 -at 4:23

p.m.).



due to [minor child’s] minority it would be in all parties best interest to resol\}e this
matter during this case rather than with subsequent litigation.” (Email from A. Wallace
to T. Chase, “Motion Hearing‘ in Alston vs Willow Creek Constrﬁctic;n (7/22/14),” sent.
July 15, 2014). In response, DMT’s counsel advised that “[w]e will consent to the
amendment provided we are in agreement that the parents ldepositions may be reopened
as to the minor’s claim.” (Email from T. Chase to‘ A Wallace, “Mdtion Hearing in
Alston vs Willow Creek Construction (7/22/14),” sent July 18, 2014). DMT’s counsel
subsequently agreed, upon request from Plaintiffs’ counsel, to accept service on the
Amended Complaint. (Emails between A. Wallace to T. Chase, “Motion Hearing in
Alston vs Willow Creek Construction (7/22/ 14),’; sent Aug. 11,2014). " |

On August 11, 2014, before the Court had ruled on their Motion to Amend,
Plaintiffs filed an Amended Complaint that, for the first time, named DMT as a direct
Defendant. In light of their prior settlement, the Amended Complaint did not name
Willow Creek as a defendant. The Amended Complaint included Plaintiffs’ minor child,
J.A., as a Plaintiff and alleged the same five causes-' of action raised in their -‘initial
Compla;int against Willow Creek: breach of contract, negligence and negligent
supervisi_,on, and breach of the implied warranties of workmanlike service, of
merchantability and of fitness for a particuiar purpose. - Unlike their initial Complaint,
however, Plaiﬁtiffs now were»seeking to recover their same alleged damages, along with
those of their minor child, J.A., directly from DMT. . (Amended Complaint, filed in
Docket No. 10-CP-40-04307 but movéd to Dockét No. 2012-CP-40-6895R, filed Aug.

11,2014).(“2014 Amended Complaint™).



DMT’s counsel amended the Acceptance of Service certificate attached to the
Amended Complaint. The resulting certiﬁcate corrected DMT’s name and provided that
DMT was waiving “any requirement for other service of the Amended Complaint in this
action while preserving all other defenses.” (Acceptance of Service, filed in Docket No.
10-CP-40-04307 but moved to Docket No. 2012-CP-40-6895R,* dated Aug. 18, 2014).

On September 4, 2014; DMT ﬁled an Answer to the. Aménded Complaint,
‘generally. denying the allegations and, among. other defenses, asserting that _Plaintiffs"
~ claims are barred by laches and/or the appltcable statute of limitations. (Answer to
Amended Complaint, filed Sept. 4, 2014). On September 29, 2014, Willow Creek filed a
Stipulation of Dismissal, dismissing all its t}rird party claims against DMT. (Stipulation
of Dismissal with Prejudice by Willow Creek Construction, Inc., filéd Sept. 29, 2014).

On January 2, 2015, DMT filed a Motion for Summary Judgment arguing that
Plamtrffs direct claims agalnst it in the Amended Complaint are barred by the statute of
limitations. (Defendant Donald Richard Torres d/b/a DMT Constructron Co., Inc.’s
Motion for Summary Judgment, filed Jan. 2, 2015). Plaintiffs filed an opposition.
(Plamtlffs Memorandum in Oppos1t10n to defendant Donald Richard Torres d/b/a DMT
Construction Co., Inc ’s Motion for Summary Judgment filed March 11 2015) DMT
filed a Memorandum in Support of its Motion, (Memorandum in Support of Donald R.
Torres d/b/a DMT Construction Co., Inc.’s Motion for Summary Judgment, filed March
18, 2015); and the parties were heard by the. Honorable W. Jeffrey Young, Circuit Judge,
on March 18, 2015. Per the.request of Judge Young, the partieé submitted supplemental

memoranda of law. (Plaintiffs’ Supplemental Memorandum in Opposition to defendant

~ # Unless noted otherwise, all other remammg ﬁhngs discussed in this Section were filed
" in Docket No. 2012-CP-40-6895R.



Donald Richard Torres d/b/a DMT Construction Co., Inc.’s Motion for Summary
Judgment, dated March 26,-2015) (Supplemental Memorandum in Support of Donald R.
Torres d/b/a DMT Construction Co., Inc.’s Motion for Summary Judgment, dated March
30, 2015) (“DMT’s Supplemental Memorandum”). |

At the hearing, Judge Young ruled from the bench in favor of DMT. Prior to
Judge Young’s formal order being ﬁled, however, Plaintiffs moved for reconsideration.
(Plaintiffs’ Motion for Reconsideration of the Court’s Decision to Grant Defendant’s
Motion for Summary Judgment, filed Oct. 22, 2015).

o On November 2, 2015, Judge Young filed a written Order granting summary
judgment to DMT as to Tymika and Harold’s individual claims, and clarifying that their
minor child’s personal bodily injury claim can continue. Specifically, the Circuit Court
dismissed Tymika and Harold’s individual claims for personal bodily injury, past and
future medical expenses and iost wages, and for alternative living expenses, costs to
repair and/or remediate the home and/or diminution in the value of the home. (Order for
Summary Jud;gment Related to Individual Claims of Tymika Jones Alston and Harold
Alston, filed Nov. 2, 2015).> DMT responded to Plaintiffs’ Motion for Reconsideration,
(Defendant’s Résponse to Plaintiffs’ Motion for Reconsideration, filed Nov. 10, 2015),
which the Circuit Court denied on January 15, 2019. (Form 4 Order denying Plaintiffs’

Motion for Reconsideration, filed Jan. 15, 2019).

3 In the Order for Summary Judgment, the Circuit Court explained that the parties agreed
that Plaintiffs’ child J.A.’s, claims are not time barred and remain viable. (Order on
Summary Judgment, p. 4). On November 5, 2015, the parties filed a Consent Motion to
Stay the Case, in which they requested, for purposes of judicial economy, that the
pending claims of the Plaintiffs’ minor child J.A. be stayed until “there has been a final
judicial determination as to whether Harold Alston and Tymika Alston are allowed to
proceed with their claims as Individual Plaintiffs.” (Consent Motion to Stay the Case,
filed Nov. 4, 2015).



Plaintiffs timely appealed to this Court. -

FACTUAL BACKGROUND

Plaintiffs Tymika and Harold Alston contracted with Willoxaf Creek to construct a
- home at 451 Apple Branch Court, Blythetvood; in Richland County, South Caiolina.
(Complaint M17. D-MT served as one of Willotv"Cre.ek’s' subcontractors in the
construction of Plaintiffs’ residence. (Answei to Amended Third-l’arty Complaint §5).

Plaintiffs moved into the home on iA"pril 3, 2007. Two days latef,_ on April 5,
2007, Plaintiffs noticed their bedroom wall was wet, both inside aid out, from a
neighbor’s sprinkler. They contacted Oscar Torres who came out and sandetl anclpainted ‘
the wall. (Complaint 7 8, 9). | |

| Following »a heavy rain in July 2067, Plaintiffs again noticed that the bedroom
wall was wet and COntacted thé'builder, Oscar Torres, who came‘o_ut and sanded and
repainted the wall; and resealed the window.. (Complaint 1 10). Héwe\ier, that summer,
Plaintiffs allege they began to exf)erienca medical issues- int/olving their sinuses;' as well
as allergy problems.. (Coinplaint q10).

»In November 2008, Plaintiffs hired a moldvspecialist”to inspect their home. The
inspec:_tion revealed mold throughout their 'horne‘. (Complaint 1] 12). On December 3,
2_008, Plaintiffs raceived a qub’te to repair ‘the be_drbom_winclow and perform mold
treatinent. (Complaint § 13) (Proposal by CBS.Builders, dated Dec. 5, 2008). . The
) Parties are in agreement that, as of December'S, 2008, Plaintiffs were on notice tliat some
of their damages were caused by installation of .the bedroom windQ'W. fTr. p. 9, line 3 —
. p. 10, lines 21) (TI. Jones Alston Dep. p. 64, lines 12-24; p. 83, lines 5-18;). Tymika

Jones Alston testified that Oscar Torres with Willow Creek told her that “the problem



here is that [his] subcontractor did’n;r do a good job,” arld specifically mentioned DMT.
(T. Jones Alston Dep. p. 153, lines 11-23).

On February 27, 2009, Plaintiffs had the home inspected by Pinpoint Home and
Commercial Inspections. That inspection concluded that the bedroom window that had
been installed was “not the correct window” .and was a vinyl replacement window
dissimilar to the other windows in the home. (Complaint § 14). (Pinpoint Home &
Comrnercial Inspeations, LLC Summary for Harold & Tymika Alston, dated Feb. 27
2009). |

Subsequently, on March 8, 2009, Plaintiffs notified Willow Creek of the mold
issues and the noncanforming window. According to their Complaint, “[tJhe builder
responded on March 20, 2009 and replaced the window on April 16, 2009.” (Complaint
115)

Plaintiffs allege that they continued to experiarlce medical problems and, as a
result, ordqred an irlspection b.y‘ Southeastern Inspection Services in August 2009. That
inspection ;identiﬁed “[nJumerous deficiencies, code violations and unsatisfactory work,”
as well as moisture readings of over 30% in some areas of the home. The insr)ector
“strongly suggested that Plaintiffs move out” of their home, which they did on September
1, 2009. (Complaint I 16, 17) (Letter from Soathéastem Inspection Services, Inc. to
Plaintiffs, dated Aug. 11, 2009).

STANDARD OF REVIEW

. . )
“An appellate court reviews the granting of summary judgment under the same

standard applied by the trial court under Rule 56(c), SCRCP.” Hooper v. Ebenezer

Senior Servs. & Rehab. Ctr., 386 S.C. 108, 114, 687 S.E.2d 29, 32 .(2009). That is,



summary judgment should be granted when the evidence shows “that there is no genuine
issue as to any material fact and that the moving party is entitled. to a judgrﬁent as a
matter of law.” Rule '56(c), SCRCP. In making this determination, the Court must view

the evidence and all inferences which can b¢ reasonably drawn therefrom ... in the light

most favorable to the nonmoving party.” Bayle v. South Carolina Dept. of Transp., 344
S.C. 115, 120, 542 S.E.2d 735, 738 (Ct. App. 2001). “However, when plain, palpable,
and indisputable facts exist on which reasonable minds cannot differ, summary judgment

should be granted.” Logan v. Cherokee Landscaping & Grading Co., 389 8.C. 611, 617

n.4, 698 S.E.2d 879, 882 n.4 (Ct. App. 2010). Furthermore, a “party opposing a properly
supported motion for summary. judgment_‘may not rest upon the mere allegations or
denials of his pleading, but ... must set forth specific facts'showing that there is a genuine

issue for trial.”” Anderson v. Liberty Lobbv, 477 U.S. 242, 248 (1986); see also Moody

v. McLellan, 295 S.C. 157, 163, 367 S.E.2d 449, 452 (Ct. App. 1988) (same).

ARGUMENTS -

I. The Circuit Court properly dismissed Plaintiffs’ direct claims against DMT
based on the running of the applicable statute of limitations.

South Carolina Code § 15-3-530 estébliéhes a three year statute of limifétions for.
contract and negligence actions. For negligence actions, fﬂe statute pf.lirhitations begins
to run from the da;te when the injury resulting from the wrongful conduct either is
discovered or should have been discovefed by the exercise of reasonable diligence. Cline

v. J.E. Faulkner Homes, Inc., 359 S.C. 367, 370-371, 597 S.E.2d 27, 29 (Ct. App. 2004).

The date when a plaintiff learns- of a potential new défendant has absolutely no bearing

on the timing of statute of limitations. Gillman v. City of Beaufort, 368 S.C. 24, 27-28,

627 S.E.2d 746, 748 (Ct. App. 2006).



The Circuit Court correctly ruled that Plaintiffs’ claims against DMT are barred
by the statute of limitations.® Plaintiffs filed their Complaint against DMT on August 11,
2014, well over three years after they admittedly learned of their claim on December 5,
2008 and, consequently, their Complaint was dismissed properly. As the Circuit Court
pointed out, “[s]tatutes of limitations are not simply technicalities. On the contrary, they
have long been respected as fundamental to a well-ordered judicial system. Statutes of
limitations embody important public policy considerations in that they stimulate activity,
punish negligence, and promote repose by giving security and stability to human affairs.

One purpose of a statute of limitations is to relieve the courts of the burden of trying stale

claims when a plaintiff has slépt on his rights.” Moates v. Bobb, 322 S.C. 172, 176, 470
S.E.2d 402, 404 (Ct. App. 1996). Fur_thermore, while “[t]he statute of limitations may
sometimes work a great hardship in special cases ... under the principlle that litigation and
contention must have an ending, and that the repose and quiet of the many compensates
for the loss of the few, such statutes have be.en. adopted and strictly enforced in most
countries as wise, and as contributing to the best interests of society.” Arial v. Arial, 29
S.C. 84, 93,7 S.E. 35, 40 (1888).

The fact that Willow Creek filed a Third Party Complaint against DMT has no
bearing on the operation of the statute of limitations on Plaintiffs’ diyect claims against
DMT. The Third Party Complaint and the Amended Third Party Complaiﬁt clearly state
that, in the event Willow Creek is held liable to Plaintiffs for construction defeéts, then
DMT and the other named Third Party Defendants would be liable to Willow Creek.

(Third Party Complaint) (Amended Third Party Complaint). As a Third Party Defendant,

6 The parties are in agreement that the personal bodily injury claim of Plaintiffs’ child,
J.A., is not barred by the statute of limitations, which the Circuit Court noted.

10



DMT would be liable on_ly to Willow Creek and only if Willow Creek were determined
to be liable to Plaintiffs. ngically, pursuant to the Amended Third Party Complaint, if
Willow Creek was not liable to Plaintiffs, DMT and the other Third Party Defendants
faced no liability whatsoever.

Plaintiffs suggest that the distinction between direct liability and third party
liability is meé.ningless because DMT “Was subject to potential liability as it relates to the
allegations in Appellant’s [sic] Complaint,” and that DMT “should not now be able to
escape liability on the sole. basis of Appellants having partially settled with Willow
Creek.” (App. Br. p. 9).

In Whitfield Constr. Co. ‘v. Bank of Tokyo Trust Co., 338 S.C. 207, 525 S.E.2d

888 (Ct. App. 2000), this Court held that a counterclaim for abuse of précess, which was
.ﬁled more than three years after the lawsuit began, was time-barred by the statute of
limitations. The fact that there was a pending, ongoing suit between the parties did not
affect the running of the statute of limitations. Here, the facts are more compelling than
those in Whitfield because there was never a direct claim between Pléintiffs and DMT
until Plaintiffs filed their Amended Cofnplaint in August of 2014, even though the
lawsuit was originally filed in 2010. | |
In Gillman, this Courtheld that a claim against an indispensable party under Rule
19, SCRCP, was time barred -under the applicable 'statute’ of limitation. This Court
explained thai, “it ié well established that the' statute of limitations operates as a defense
-to limit the remedy available from an existing cause of action, and unless the action is

commenced before the expiration of the limitations period, the plaintiff’s claim is

1



barred.”” 368 S.C. at 28, 627 S.E.2d at 748. It is apparent from these cases that, when
suits have already been initiated and even when a party is indispensable, claims cannot be
brought after the statute of limitations has expired. |

Here, Plaintiffs slept on their rights and failed to bring any direct claims against
DMT before the statute of limitations expired. As ‘a result, this Court should affirm the
Circuit Court’s grant of summéry judgment to DMT and dismissal of Plaintiffs’ claims.

II. The Circuit Court did not err by failing to find that the statute of limitations
was tolled. |

Plaintiffs erroneously argue that the statute of limitations should be equitably
tolled. Essentially, they argue that, by participating in discovery as a Third Party
Defendant, and defending itself against the Third Party Compléint and Amended Third
Party Complaint, DMT somehow caused Plaintiffs’ delay and/or prevented them from
timely filing direct claims against it.

First, the case law on which Plaintiffs rely is factually and meaningfully

distinguishable from the facts of this case. For instance, Magnolia Nerth Prop. Owners’

Ass’n v. Heritage Cmtys.. Inc., 397 S.C. 348, 725 S.E.2d 112 (Ct. App. 2012), on which

3

Plaintiffs rely, illustrates precisely why equitable tolling is not éppropriate in this case. In

Magnolia North, the property owners association (“POA”) filed suit against the

condominium developer more than three years from the date the statute of limitations
began to run, but approximately eight months after the plaintiffs assumed control of the
POA. Prior to the plaintiffs assuming control, the developer controlled the property

owners’ association. This Court found “unpersuasive [the defendants’] claim that an

7 See also, Sandridge v. Folsom, 200 F. Supp. 25, 27 (M.D.Tenn: 1959) (holding that “an
amendment bringing in an indispensable new party is, in effect, the commencement of a
new action and it cannot be allowed after a statute of limitations has run”).
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organization they controlled would have ihitiated an action against itself durin’g this
period.” 397 S.C. at 371-372, 725 S.E.2d at 125. nHere, Plaintiffs were aware that they
had a claim against DMT as early as December 5, 2008 and, unlike the POA in Magnolia
North were under no impedimént to bringing any direct cl'aims they-iiad against DMT.

. Hooper is equally dlstmgulshable There, the nursmg home defendant, Ebenezer,
had been taken over by another entlty, Agape Rehabilitation of Rock H111 during the time
the statute of limitations was running on a wrongful death and survival action. As a
. result of the corporate. change aﬁd due to the defendant’s failure to iist a viable registered
agent,® the plaintiff's complaint Was' served on Ebénezer/Agaiae after the statuté of
limitations had run. Noting that equitable tolliﬁg “shoula be used sparingly and only
| when the interests of justice compel its use,” Hooper, '386 S.C. at 117, 687 S.E.2d at 33,
' | the Supreme Court held that E‘benezer’s failure to list a proper registércd agent for service
of process ﬁindered ﬁmely service of the complaint. Under those circumstances, where
the defendants’ actions caused the failure to timely' serve and the plaintiff diligently
pursued service, thé Court held that it was “not équitable that Ebenézer be the beneficiary
of the drastic conséquence of a dismiss_al.’.’- 386 S.C. at 118, 687 S.E.2d at 34. Here, in
contrast, Plaintiffs caﬁ point to no action or inaction on the part of DMT that caused or
contributed to them failing to file their direct claim against it before .the statute of
limitations ran.- Nor _:car:1 they point to any diligént effort on their part to preserve their ‘

claim. In short, while asserting “justice and equity” demand that their 2014 Amended

8 When the plaintiff attempted to serve the registered agent, she was first told the
registered agent had moved, then that he lived in another county, and later than he had
left his wife and moved to an unknown address. Hooper, 386 S.C. at 112, 687 S.E.2d at
- 30-31. .
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Complaint not be dismissed, they have presented no facts to support that allegation and
no basis on which the Circuit Court or this Court should.exercise its equitable powers.

In Janasik v. Fairway Oaks Villas Hor. Prop. Regime, 307 S.C. 339, 415 S.E.2d

384 (1992), the plaintiffs invoked the doctrine of equitable estoppel as a shield against
the property management company’s lawsuit asking that certain landscaping features be
removed. Noting that the managemen;t company had been fullyA aware of the landscaping
installations over the yea;s as the respondents expended over $10,000 in landscaping -
fees, tlie Supreme: Court held that both waiver and estoppel, which “can only be |
determined in light of thé circumstances of each case,” werelapplicaible. 307 S.C. a;c 344-
345, 415 S.E.2d at 388. Here, 1n contrast, DMT did nothing to cause Plaintiffs to expend
efforts or money unnecessarily in this case.

Lee v. Southern R. Co., 228 S.C. 240, 243, 89 S.E.2d 431, 432 (1955), simply

defines equitable estoppel aé “where, becauée of something which he has done or omitted
to do, a party is denied the righf to plead or prove an otherwise important fact.” Plaintiffs
have pointed to no action taken by DMT or failure to act on DMT’s part that denied them
the right to plead or prove their §ase. Plaintiffs were free to.add DMT any time lip until
the statute of limitations ran and nothing DMT did caused them to miss that déédline.
There is no evidence whatsoevef that DMT’s s‘l[atus as a Third P.arty Defendant‘caused
Plaitniffs to delay filing a direct claim within the proper time.

Ironically, in Ocana v. American Fufn. Co., 135 N.M. 539, 91 P.3d 58 (N.M.

2004), on which Plaintiffs also rely, the New Mexico Supreme Court explained that
“[e]quitable tolling typically applies in cases where a litigant was prevented from filing

suit because of an extraordinary event beyond his or her control.” 135 N.M. at 547, 91
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P.3d ét 66. However, where, as was the case in Ocana’ and is the case here, the
pla_intiff's failure to receive notice and/or bring a timely claim is due to the plaintiff’s
own fault, “equitable tolling does not apply.” Id.

- All of the éctions récitéd on pages 5, 9 and .10 of their Briéf that Plaintiffs
characterize as denﬂonstrating 'DMT’S “undisputed and pervasive™ involvemént that
justifies equitable tolling, with the sole exception of “answering .Appellants" Amended
Complaint,” occurred as the result of DMT‘Be.ing named a Third Party Defendant and .
occurred prio_f to Plaintiffs filing their 2014 Amended Compléint. Third party defendants
are penniﬁed to participate fully in discovery and i)rocédural orders in order to protect
their interests against fhe 'third party plaintiff. Doing so does not prevent a plainfiff from -
briﬁging direct .claims against a third party defendant, nor does it. lull the plaintiff into a
false sense that they do nof need to file the same. |

Plaintiffs suggest that DMT should be équitably estopped because it did not raise
the statute of limifations defense ea»lrlier.‘ (App. Br. p. 9). First, DMT raised the statute of
limitations as an afﬁrmajtive defeﬁse in its Answer to the 2014 Arﬂended Compiaint.
(Answer to 2014 Amended Complaint, 45). Second,',DMT did.not raise a statute of
limitations defense earlier because, with respect to Willow Creek’s third party cléims,

there was no such affirmative defense available to it. Plaintiffs mistakenly and repeatedly

? In Ocana, the plaintiff failed to receive her “right to sue” letter from the EEOC; which
triggered her time for filing her employment discrimination suit under Title VII, because
she moved after filing her complaint with the EEOC and did not advise that Division of
her new address. The court held that this failure prevented the plaintiff from equitably -
tolling the statute of limitations. 135 N.M. at 547, 91 P.3d at 66. Here, Plaintiffs knew
of their rights and failed to act. on them in a timely manner. Equity should not be
exercised to save Plaintiffs from their own knowing failure to act in a timely manner. '
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assume that there is no functional or legal difference between Willow Creek’s third party
claim against DMT and their attempt»to bring direct claims against DMT.

Plaintiffs also assert that DMT wrongfully participated 1n discovery “for the
course of a five-month period after the Comialaint had been amended,” as evidence
supporting their equitable tolling claim. However, Plaintiffs’ failure to timely serve
DMT with direct claims cannof -possibly have been influenced by actions or inactions
taken affer Plaintiffs filed their 2014 Amended Complaint. Furthermore, until tﬁe 2014
Amended Complaint against it was dismissed, DMT was entitled to take steps to defend
itself against Plaintiffs’ claims. | |

Plaintiffs’ argument that filing a timely Answer to the 2014 Amended Complaint »
that raised affirmative defenses including the running of the statute of limitations, (App.
Br. pp. 9-10), constitutes justification for tolling the statute of limitations is both specious
and absurd. DMT’s counsel properly and timely accepted service of the 2014 Amended
Complaint, specifically and unambiguously “preserving all other'defenses.” (Acceptance
of Serviée). DMT properly and timely raised, among other affirmative dgfenses, the
running of the statute of limitations. (Answer to 2014 Amended Complaint, {45).

DMT timely and properly raised the statute of limitations as a defense. As a
result, this Court should reject Plaintiffs’ equitable tolling argument and affirm the
Circuit Court’s grant of Sumrﬁary Judgment.

-IIL.DMT did not waive its right to raise the statute of limitations defense.

Plaintiffs correctly cite Janasik for the rule that “waiver is a voluntary and

intentional abandonment or relinquishment of a known right. Generally, the party

claiming waiver must show that the party against whom waiver is asserted possessed, at
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the time, actual or constructive knoWledge of his rights or of all the material facts upon
which' they depended.” 307 S.C. at 344, 415 S.E.2d at 387-388. Here, Plaintiffs can
show no facts that even suggest a voluntary and/or intentional abandonment of a known
right. As a result, the Circuit Court’s grant of summary judgment was proper.

First, Plaintiffs state as though it were a given fac‘f, which it is nof, that, since their
Amended Complaint relates back to the original Cofnplaint under Rule 15(c), SCRCP,
DMT was under an obligation to raise its statute of .limitations defense earlier and, by not
doing so, it has voluntarily and intentionally waived its right to rely on that defense.
However, the Circuit Court specifically and correctly rejected Plaintiffs’ argumént that
Rule 15(c) applied td their attempf to add DMT as a direct Defendaﬁt after the statute of
limitations expired. (Order pp. 6-7). ,

As the Circuit Court coﬁectly pointed out, Plaintiffs’ 2014 Amended Complaint
does not relate back to their earlier Complaint because they were not amending it to

substitute a party, correct a name or corporate defendant’s identity. Gause v. Smithers,

384 S.C. 130, 681 S.E.2d 607 (Ct. App. 2009) is instructive. -There, the plaintiff sued the
Father, believing he was the driver .cv)f the vehicle that had been stopped on a highway.
After the statute of limitations had-run, the plaintiff filed an amended complaint adding
the Son, who was the actual driver, as a defendant.” This Court affirmed the lower court’s
grant of summary judgment in favor of the Son because “the addition of a party is not
contemplated by Rule 15(c).” 384 S.C. 133, 681 S.E.2d at 609.

The same result was reached in Cline, where the pllaintiff attempted to add a
defendant after the statute of limitations had run. Rejecting the plaintiff’s argument that

its amended complaint should relate back to its original complaint under Rule 15(c), this
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Court explained that “relation back applies only when an existing party is changed, not
when a new party is added to a complaint.” 359 S.C. at 371 n.2, 597 S.E.2d at 29 n.2,

citing Jackson v. Doe, 342 S.C. 552, 558, 537 S.E.2d 567, 570 (Ct. App. 2000) (“Rule

15(c) clearly speaks to a change in party, not the addition of a defendant to an already

existing defendant”). As was the case in Jackson, had there been a mere substitution or
correction of a defendant’s name, instead of an attempt to add an entirely new direct
Defendant, then the amendment could have been analyzed under the test set forth in

Hughes v. Water World Water Slide, 314 S.C. 211, 442 S.E.2d 584 (1994), a case on

~ which Plaintiffs relied heavily below but curiously have abandoned on appeal.

Here, Plaintiffs clearly cannot fulfill the require.ments of Rule 15(c). While the
allegations in their 2014 Amended Complaint do arise out of the same “conduc’E,
transaction or occurrence” set forth in their Complaint, they cannot show DMT “knew or
should have known that, but for a mistake concerning the identity of the proper party, the
'action would have been brought against him.” There was no mistake in identity.
Plaintiffs indisputably were aware that Willow Creek was the general contractor and, as
of December 5, 2008, that DMT was the subcontractor that installed the bedroom
window. They failed to bring any direct claims against DMT before the statute of
limitations ran and, harsh result or not, this Court should affirm that their 2014 Amended

Complaint does not relate back pursuant to Rule 15(c). See Gause, 384 S.C. at 133, 681

S.E.2d at 609.
While it is true that the 2014 Amended Complaint named DMT as a Defendant
and no longer named Willow Creek as a Defendant, that is precisely because Plaintiffs

had settled with Willow Creek for their alleged damages. There was no attempt‘ to
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substitute DMT for Willow Creek. Instéad, Plaintiffs simply aﬁd opportuﬁistically
sought to drag VDMT in as a direct Defendant after havin_g settled their claims against
~ Willow Creek.

Because their 2014 Amehded Comblaint does not relate back to.their original
Complaint, Pléintiffs’ waiver afgurflent is somewhat disjointed aﬁd, in any event, lacks
merit. As noted above, Plaintiffs argue that DMT could have and should have raised tﬁe
statute of limitations argﬁnient earlier, in fact, “before the discovery procegé{-bégan.”
(App. Br. pp. 10-11). Howevef, in the face of timely third party claims against it by
Willow Creek, DMT had no reaSoﬁ or basis on which to raise a statute of limitations |
defense. Furthefmore, because Plaintiffs did not bring any direct claims against DMT
until the 2014 Amended Complaint, there was no reason for DMT to allege a statute of
limitations defense — or any defense for that matterl— against Plaintiffs’ then non-éxistént
direct claims. At the times identified by'Plaintiffs — the start of discovery, the motion to
striké the case from the active docket pursuant to Rule 40(j) and the Motion to Restore it
to the active docket — Plaintiffs’ direct claims against DMT simply did not exist. In short,
Plaintiffs> assertions that DMT should have raised their statute of limitations defense
prior to | Plainﬁffs naming them as a direct Defendant are nonsensical and facially
" unsound. | |

As they did below, Plaintiffs suggest that DMT Waived its right to raise the statute
of limitations because it did not oppose their Motion to Amend. However, as is clearly
set out above, in the Mofion to Amend itself and in cqrfésponderice attached to DMT’s
Supplemental Memorandum, Piéintiffs were moving to amend. solely to add their minor

child, J.A., to the Complaint. (Motion to Amend) (DMT’s Supplemental Memorandum
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Exhs. D (“I think the law clearly allows for the amendmént and with the statute of
limitations being tolled dué to [j .A.’s] minority it would be in all parties best interest to
resolve this matter during this case rather than with subsequent litigation”), Exh. E
(DMT’s counsel agreeing to the proposed amendment)).!? |
DMT timely and properly raised the statute of limitations as a defense. As a
result, this Court should reject Plaintiffs’ waiver argument and affirm the Circ.uit.Court’s
grant of Summary Judgment.
IV.Laches does not bar DMT’s right to raise the statute of limitations defense.
Laches is the néglect for an unreasonable and unexplained amount of time, under

circumstances permitting diligence, to do what in law should have been done.” E.g.,

Mid-State Trust, IT v. Wright, 323 S.C. 303, 307, 474 S.E.2d 421, 423 (1996). The party
asserting laches must demonstrate not only delay, but unreasonable delay, RWE NuKEM

Corp. V. ENSR Corp., 373 S.C. 190, 199, 644 S.E.2d 730, 735 (2007), and, in addition,

material prejudiée. Mid-State Trust, 323 S.C. at 307, 474 S.E.2d at 4237 Plaintiffs do not
present any evidence or identify any question of material fact regarding any part of the
test for laches. As a result, summary judgment properly was granted to DMT.

For many of the same reasons that Plaintiffs’ waiver argument fails, their laches
argument also fails. Plaintiffs repeat their argument that DMT should have assjertedvit's |

statute of limitations defense before they filed their 2014 Amended Complaint naming

10 Plaintiffs argued below that the fact that Mr. Wallace’s July 15, 2014 email noted that
Plaintiffs had settled with Willow Creek somehow constituted “notice” that the 2014
Amended Complaint would add DMT as a direct Defendant. Given that Willow Creek
had not been dismissed and remained the only named Defendant at that point in time,
there is no basis for nor reasonable expectation that DMT should “intuit” Plaintiffs’
intentions to name DMT as a direct Defendant in an attempt to pursue their direct claims
against DMT alone.
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DMT for the first time as a direct Defendant. Of the list of nine “actions” that occurre&
prior fo_ DMT filing its Motion for Summ:%lry Judgment, the first seven occurred prior to
DMT ever béing named as a direct Defendant. Number eigﬁt is their 2014 Amended
Corﬁplaint and number nine is DMT’s Answer to the 2014 Amended Complaint, which
' speciﬁcally» and timely raised .tl.lie affirrﬁétive defense of the runrﬁng of the statute of
limitations. As explained abox.le, their arguments that DMT should have vraised th¢ statute
of limitations even before it was named a direct Defendant and/or that DMT somehow
prejudiced Plaintiffs by filing a timely Answer raising appropriate affirmative defenses,
are both nonsensical and unpersuasive. Furthermore, Plaintiffs’ arguments do not
provide any grounds for this Court to reverse the ‘Circuit Court’s grant of summary
judgment.

The fact that DMT participated in discovery and in the proceedings below as a
Third Party Defendant, after being -named in Willow Creek’s timély Amended Third
Party Complaint does not alter the outcome. Clearly, DMT’s position in this casé as a
Third Party Defendant, who potentially wquld be -liable to Willow Cr_eek only in the
event that Willow Creek was found liable to Plaintiffs, is substantially and substantively
different from Plaintiffs naming DMT as the sole direct Defendant. Until Plaintiffs did
so, which did not occur until over four years after they filed their initial Complaint
naming Willow Creék as the only Defendant, DMT had no reason to raise the statute of
limitations defense. - To assert that DMT shouid have don¢ so is both groundless and
absurd. =

Finally, Plaintiffs have failed to demonstrate any prejudice resulting to them, even

assuming they could show unreasonable delay, which they cannot. Their unsupported
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assertions that the delay has been “harmful to the Appellants’ to a degree,” and that they
incurred costs engaging with DMT in discovery and litigation costs in pursuing their
claim against DMT do not constitute prejudice. As is explained above, DMT participated
in the proceedings, including discovery, as a named Third Party Defendant. It had every
right to do so to defend itself against Willow Creek’s third party claims. The fact that
DMT timely filed ‘an Answer to Plaintiffs’ 20 1_4 Amended Complaint that specifically
raised the statute of limitations as an affirmative defense cannot be construed as an action
that supports Plaintiffs’ laches argument.

DMT timely and properly raised the statute of limitations as a defense. As a
result, this Court sh_ould reject Plaintiffs’ laches argument and affirm the Circuit Court’s

grant of Summary Judgment.
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CONCLUSION

- For all the reasons stated here, this Court should affirm the grant of Surﬁfnary _

Judgment in DMT’s ‘fe"wor and dismiss this appeal with prejudice.
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