IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA - ELEVENTH JUDICIAL CIRCUIT

COUNTY OF SALUDA

Amy Potts, C/ANO: 2015-CP-41-00139

Plaintiff, :

CE PRPER »FOR DAMAGES
McCarty Enterprises, LLC, John Miles ~~DEFAULT)

McCarty, Audrey S, McCarty a/k/a Audrey J. U6 0 2 2019
McCarty,

DefendantSS.C C urt of Appeals

This matter came before this court for a damages hearing following the September 26, 2016
order of Judge Jocelyn Newman ho}ding the defendants in default.’ 4Amy Potts (“Plaintiff”) was
represented by Frank Potts, Esq., and Candy Kemn-Fuller, Esq. appeared on behalf of McCarty
Enterprises, LLC, John McCarty, and Audrey McCarry (collectively “Defendants™). All pérties
waived venue for the hearing, which was held ét the Lexington County Cenrthouse on April 5,
2019. |

PROCEDURAL HISTORY

~ This cases arises from an incident that occurred‘ on March 25, 2015 where Defendant John
| McCarty _shqt and killed Plaintiff’ s dog on or about the Defendants’ property line.at 103 Kalyn
Way in Leesville. Plaintiff filed suit against Defendants in June 2015. Following an order iséued
by Judge William P. Keesley on April 28, 2016 reQuiring Defendants to file a reép‘onsive pleading
to the amended complaint within 15 days and respond to discevery renuests within 30 days.
Defendants failed. to comply with the order, and a second hearing was held in Lexington on
September 26,-2016. During the second hearlng, Defendants were placed in default by order of

Judge Jocelyn Newman and instructed that a hearing for damages would be scheduled. However,

! Defendants’ motion to reconsider, dated October 17, 2016, was denied on December 20, 2016 by Judge Jocelyn
‘Newman.
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before the damages hearing could be scheduled, Defendants -appealed the court’s ruling. In an
unpublished dpinion, the Court of Appeals dismissed the appeal on February 22, 2019 and remitted .
the case to the circuit court for a damages hearing.’

SUMMARY OF TESTIMONY AND EXHIBITS

The parties appéared before this Court in Lexington on April 5, 2019, for a- damages
hearing. Upon motion of counsel for Defendants, two of Plaintiff’s witnesses wgré sequestered;
Plaintiff’ s exp;ert, Mary Feaster, was not sequestered.

Piaintiff ~described her Lake Murray neighborhood and that she remainéd at ‘, home
throughout the day and had done so for many years. During those times she was gen_e;ally alone -
since other neighbors were either at w_ofkﬁ or normally céme @nly on weekends. During the day,
her constant and only companion was Ruby, a six-year-old A;lstralién Shephgrd. She described

how, after losing her son, Ross,fshe had been encouraged &o fill her life with as many things as
possible to give her comfort and pleasure. ,vRubyAwas one of those things that br.o.ught her en‘v‘ormous_
pleasure and provided companionship throughout the day.. Plaintiff part‘icularlyrbo'rided-with Ruby
when, at 18 months, Ruby had to have major leg.surger}‘/‘ which re(iuired the insertion of a metal _

plate and extensive rehabilitation thereafter. Plaintiff and .Ruby were practically inseparable
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théreafter. Plaintiff told Defendants how much she relied upon the‘ comfort and pompanion'ship of
Ruby and the extent to whiéh she loved and cared for her as a member of h‘ef'fa;nily. ’Plainfiff
introduced eight photographs of Ruby in the house, afound the yayd," and on the’ fanvlily’s‘ boat.
Plaintiff’s Exh. 1-8. | o |
Plaintiff stated that the entire incident originated froﬁl a serigs of events, beginﬁing with an

unfortunate accident in which Plaintiff ran over Defendants’ dog while it was chaéing Plaintiff’s

2 Potts v. McCarty Enterprises, et al, Op. No. 19-UP-061 (Ct. App. filed February 6,2019).
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car in the neigﬁborhood. Defendants were out of town at thé time of the incident, and Plaintiff
spoke with their house-sitter.. When Defendants returned, Plaintiff attemp_ted to speak with them
but Defehdants did not wish to speak to Plaintiff. |
Plaintiff was subseque:r.ltly. informed that Defendants would be acquiring chickens and
rabbits, and that, iﬁ order to pfotect thém, Defend_ants would shoot any other animals that came
into their yard. Plaintiff immediately took measures to install. an electric fence in her yard and
- began training Ruby to insure that she would stay within the confines of Plaintiff s yard. Sometime
later, Defendants informed Plaintiff that Ruby has been seen in their yard, and that if this
' continued, they would také ‘r'neasu'res V'to protect their animals, inc'luding the use of deadly force
against Ruby. Plamtiff discovered that the electric collar was’ ﬁot wofking and ordered a
~ replacement. Plaintiff retrained Ruby with the new collar and presumed, based on her experiences
with the new collar during ‘training,' that everything was working correctly and that Ruby would
stay within Plaintiff’s yard. | |
Defendants approached Plaintiff again several days later, complaining that two other dogs
had entered their yard and killed two of Defendants’ emus. Defendants asked Plaintiff for any
: information she ﬁad abqut .those dogs, and Plaintiff provided as much information és she had. The
hext day, Plaintiff leraAt‘Ruby ou-tside in the morning. Plaintiff heard a gunshot and saw several dogs
_ running from Defendzit;ts’ .y.ard. After she heard a second gunshot within 30-60 seconds, Plaintiff
got dressed and went butsidé to look for Ru‘By. A neighbor then called and info@ed Plaintiff that
Ruby had been shot. |
After Ruby’s dea‘th,. Plaintiff was inconsolable. She blamed herself for not being able to
savé Ruby. In fact, her grief was such that she became unable to function normally on a daily

basis. Plaintiff described that the grief shé felt when ovér the loss of her dog was similar to the

6€1001PdDS102#3SVO - SYITd NOWWOD - vaN1VS - Wd t¥:2h LOINF 6102 - 3114 ATIVOIINOHLO3 13



: gri‘eAf she vexperi.ef-lc‘e‘:.d Wh_ensvhc'e lost her son. Plaintiff stated that she developed aeeply conflicted
emotions, exacerbating' ‘the guilt-and grief she Was already suffering. Plaintiff was ﬁirtherv
,. experiehéing .greét anger and disbelief over the cruel, intentional, and violent éctions c;f aneighbor,
unprecedented in her ex_perience‘. Plaintiff was so cc;ncemed about her inability to adjust to Ruby’s
- killing that she‘ soﬂght ana obtained pf&essio_nal counseling for over two years, from 2015 until
2017. A printout. of all couns'e'ling \}isit_s made during that time period is E)j’(hibit Nine.® She
testified that thé total costs. f‘of those counseling visits was $2,915. ' A'lth.oug_h Plainfiff still A
vexperieﬁces efr;otional conflict, she has been able to assimiiate the event in her life in a more
normal manner. |
Mgry Feastér, a registcfed nurse and licensed counselor with a maéter“s ‘degree in
: Founseling, testiﬁ_éd that “she has practiced in South Carplina for several decades. She has spent
much of thaf time working with pétien_'ts who -have suffered grief and lloss. Durir;g the last decade
Shé has been working in association with Pawmetto Lifeline in Columbia coﬁnseling f)eéple who
are having difﬁculzy with grief over the loss of a pet.
Feaster was qualified by the court to render her opinion as to Plaintiff’s ex_periencés dealing'

with her grief following Ruby’s death. Feaster spent several hours with Plaintiff and after
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: reviewing her trégtmént ‘recofds for over a ‘two-year period, testified that Plaintiff’s extreme
emotional distress and suffering over the killiﬁg ‘of Ruby was not unusual under the circum’étances,
especially considering the intentional and violent naﬁne of Ruby’s deafh.

Fev:.ast‘erv testified that for éome, pérticularly those who have become greatly attached to a

pet like Ruby, the loss suffered can feel very similar to the loss of a family member. She cited to

3 Plaintiff’s final offering, Exhibit Ten, listed various annual incomes for Plaintiff’s home-based business, with a
significant drop in income in 2015. Because Plaintiff did not raise claims for lost income or lost profits, this Court
need not address the issue further.
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a published 2014 study undertaken‘b'y the Maséa_chﬂée_:tts Géneral Hospitalr Center for Comparative
Mgdicine called Pattefns 'oj; Brain thivation when Mothers Vievy' Their Own Child and Dog*
Feaster stated that, thr(?ﬁgh MRI Brain ;tudies, 'it was demonstrated that the mather-chilq .and
mother-dog relationships both share aspects of emoti-onal exper’iénce and paftems of brain fuﬁction
which denote a similar emotional connection felt by the mother for both child and dog. ‘She
concluded that Plaintiff’s extreme erﬁotioﬁai distfess and suffering “c_)'ver the killing va- her cioser-
than-usual pet was not unexpécfed.under the qircumstances, especially v’vhén coupled with the loss
of her s‘on, and tﬁe manner in which Pulaint.iff viewed the killihg of her beloved pet.t‘)y a riéighbof.’

- Two additional wifnesseé _ anei ghbor, quan Allén, and Plaiﬁtiff’ s.daughter‘»,‘Anna Lécké
— testified primarily to their knoWledgé_and ;)i;seryation of the éevere, longalaé£ing, and.coﬁtigiuing ,
‘emotiona‘14 distress suffered by Plaintiff following Ruby’s killvihg. Their testim’bny cbhﬁrméd the
suffering the Plaintiff eﬁdured, particuiariy during tlllve first t§v0 years éffef"Ruby's déath. “Allen
stated that Plain"[iff called her immediately after the silooting and she left hef home ~to’ check on |
Plaintiff. When Allen arrived, she 1éeiméld that Ruby had been shot once:in Défendants Back yard,'
and again in the .froﬁt yard as she ,wés running away. Allen recalled that Plaintiff was so affected

by the loss of Ruby that many conversations between Allen and Plaintiff circled back to Ruby,
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regardless of the original topic of thé C(;nversation. Anna Lacke was at work on the day of the
incident when Plaintiff calied her. When she arrived at the scep'e,’she §vas shown a photograph of .
Ruby’s body, which she obéerVed to be oh or about Defendants’ pr(.)p.erty'line near a street sign.
Lacke recalled that Plaintiff was inconsolable for a iengthy period of time, and Plaintiff's emotion

was triggered nearly every time she saw Defendants’ residence across the street.

% Luke E. Stoeckel, Lori S. Palley, Randy L. Gollub, Steven M. Niemi, Anne Eden Evins, Patterns of Brain Activation
when  Mothers View  Their = Own  Child and Dog: An fMRI  Study, (Oct. 3, 2014)
https://j oilrnals.plos.org/plosone/article?id=1 0.1371/journal.pone.0107205. '
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DISCUSSlON

Defendants‘nfailed to timely respond to the amended complaint and a default was entered
on September 26, 2616., lherefore, th.e allegations of the amended complaint are Adeemed to be
admitted. See State ex rel Medloek v‘. Love Shop,' Lid., 286 S.C. 486, 488> 334 S.E.2d ‘528 520
(Ct App l985)(“entry of an order of default is an adm1ss1on by the defaultmg party of the well-
pleaded allegat1ons of the complamt”) ‘In all cases concemmg the award.of damages 1t,,1s
1ncumbent up'on the fact-ﬁnder to determrne the amount based upon the preponderance of the
ev1dence presented Howard v. Holzday]nns Inc 271 S.C. 238 241, 246 S.E.2d 880 882 (1978).

A plamtrff ina personal 1nJury actron is entitled to recover the reasonable value of medical
services that are necessitated by the tortfeasor’s wrongdoing. See, e.g., Haseldon v. Davis 353
S C. 481, 484, 579 S.E.2d 293, 295 (2003) Plarntrff’ ] counselmg services are related to the acts
of the Defendants in causmg the death of her dog Plamtrff paid a total of $2 915 Further, Plaintiff
' suffered severe emot1onal d1stress fora perlod of over two years and continues to suffer the effects
- of Defendants »wron’gful -aets tQ;_ the present day. Plaintiff 1ntroduced into, eV1dence many
photographs‘ of Ruby; ho‘we\‘/er,' no_monetary Value was placed on her llfe. For the purposes of_this

_-action, the court.assigns a nominal value of $5.00 for the dog. Plaintiff is entitled to recover a total’
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award of $7,5(lQ for compensatory-damages which include the costs of counseling, the emotional
distress and the nominal amount for the'dog, Ruby.
Finally, Plamtlff’s request for pumt1ve damages is governed by the Supreme Court’s

decision in Gamble v. Stevenson 305 S C 104, 406 S.E.2d 350 (1991) and the factors set forth

therein. - Punitive d’amages must be proven by clear and convincing evidence. Hale v. Finn, 388

3 “[T]o ensure that a punitive damage award is proper, the trial court [. . .] may consider the following: (1) defendant's

degree of culpability; (2) duration of the conduct; (3) defendant's awareness or concealment; (4) the existence of
similar past conduct; (5) likelihood the award will deter the defendant or others from like conduct; (6) whether the

6."
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S.C. 79, 91, 694 S.E:2d 51 58 (Ct App 2010)(01t1ng S.C. Code Ann. § 15-33- 135) ‘The dog,-

*“Ruby, had been tramed and socrahzed to be in the company of humans Ruby d1d not know she »

. _' was in danger among humans and would have been a defenseless target Ruby was shot, wounded

and trymg to ﬂee to the safety of Plamtlff’s home Plaintiff suffered ‘not only the actual loss of S

her beloved compamon but l1ved w1th the knowledge of the paln fear and probable confus1on o

. Ruby suffered before‘ her death.

The acts of Defendants are 1ntolerable in a civilized socrety Violent prrvate Justlce for real‘ '
or 1mag1ned wrongs cannot be tolerated After consrderatlon of the factors in Gamble this Court - '

‘_,fmds that the plamtrff 1s entrtled to recover from Defendants Jomtly and severally, the sum of

$10, 000 in pun1t1ve damages

 ORDER .

Based upon the foregomg, it.is hereby ORDERED that Plamtrff Amy Potts is granted .

Judgment agamst Defendants McCarty Enterprlses LLC, John McCarty and Audrey McCarty,

]orntly and severally, in the amount of $7 500 for actual damages $lO 000 for punrtrve damages »

~ and appellate court costs of this actlon 1n the amount of $2 968 96 6 for a total of $2O 468 96
together with any c1rcu1t court costs of th1s act1on

_ ANDITIS SO ORDERED

' Signature page to follow = )

award is reasonably related fo the harm llkely to result from such conduct (7) defendant s ab111ty to pay; and fmally,

(8) [. . .] ‘other factors’ deemed appropriate.”. 305 S.C. 104, 111-112, 406 S.E.2d 350, 354 (1991).
6 The specific amount of costs entered is pursuant to an order from the Court of Appeals. See App. Case No. 2017-
0198, Order flled Apr 15,2019:
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FORM 4

" STATE OF SOUTH CAROLINA e JUDGMENTINACIVIL CASE
COUNTY OF SALUDA o o
1IN THE COURT OF COMMON PLEAS L = CASE NUMBER 2015- CP-41-00139
AmyPotts ‘» S L McCarty Enterprlses, LLC John Miles
T McCarty, and Audrey McCarty
TPLAINTIFE(S) . - "~ . | DEFENDANT(S)
| Submittedby:. . - © . - - ; - Attorney for : I___I Plamtrff l:l Defendant or D Self Represented Liffgant

: DISPOSITION TYPE (CHECK ONE) o '
I:] J URY VERDICT: Thrs act1on came before the court for a trial by jury. Thei issues have been tried and a verdrct

‘ rendered RIS _ .
P DECISION BY THE COURT..This act1on came to trral or hearmg before the court The issues have been tr1ed
: ‘or heard and a decision rénderéd. )
: |:| ACTION DISMISSED (CHECK REASON) “[] Rule 12(b), SCRCP [] Rule 4l(a) SCRCP (Vol
i " Nonstuit); T . - . _ . )
[j - Rule 43(k), s SCRCP (Settled)‘ e o [] " Other
g ACTION STRICKEN (CHECK REASON): (] Rule 40(1), SCRCP [] Bankruptcy,
' -[[] Binding arbltratlon subject to rxght to restore to conﬁrm vacate or modrfy arbrtratlon award D
: Other
O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECKAPPLICABLE BOX)

D Affirmed; ,,-' A E] Reversed o l:l Remanded [:l Other -

A

'NOTE: ~ -ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT TRIBUNAL OR ADMINISTRATIVE AGENCY OF o

. THE CIRCUIT COURT RULING IN THIS APPEAL.. -
ITIS ORDERED AND ADJUDGED |Z| See attached order (formal order to follow) El Statement of Judgment
by the Court: e . _

' OR_'DE‘R ‘INFORMATION

* This order IZ ends E] does not end the case o
Additional Informat1on for the ., = ) B
Clerk : ’ S

INFORMATION FOR THE' PUBLIC INDEX. .
Complete this sectron below when the judgiment affects title to real or personal property or if any amount Should

| be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

"Judgment in Favor of (Llst name(s) Judgment Against (List name(s) Judgment Amount To be
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below) - ) . below) . Enrolled
.| Amy Potts - . N McCarty Enterprises, LLC ~ 1s 20,468.96
AmyPotts . . .. . -|:John Miles McCarty ' ] $20,468.96
Amy Potts o ~ = "Audrey S. McCarty a/k/a Audrey J. $20,468.96
- ) T McCarty

_ The Judgment 1nformat10n above has been prov1ded by the Submrttmg party D1Sputes concemmg the amounts contained in’ this
form may be addressed by way of motion pursuant- ‘to the SC Rules. of Civil Procedure. Arhounts to be computed such as interest
" or additional taxable costs not available at the time the form and final ordef are submitted to'the Jjudge may be provided to the clerk..
‘Note: Title abstractors and researchers should refer to the official court order for Judgment detalls .

* Circuit ,Court ~:. . o Judge 2118 ‘Date
Judge . ' . Code




: o
- .. . ForClerk of .Cdur't;;.(y)fﬁce,Use‘Oniyf T -
- This judgment was entered-on the dayof “» '~ . ,20 - - "anda copy mailed first class or placed in the
appropriate attorney’s box on this _- .- “day of -~ - 320 - to attorneys of record or to parties (when

appearing pro se) as follows:

v

ATTORNEY(S) FOR THE PLAINTIFF(S) - ' TATTORNEY(S) FOR THE DEFENDANT(S) __

_ Court Reporter-
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Saluda Common Pleas

Case Caption: . Amy Potts VS McCarty Enterprises
Case Number: . 2015CP4100139

T};pe: ‘ Order/D_amagés

~IT IS SO ORDERED!

s/ Alison Renee Lee

Electronically signed on 2019-07-01 12:22:22 page 10 of 10
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