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This matter came before this Court on motion of the defendant by and through his trial
counsel, Richard W. Vieth, Esq. pursuant to Rule 29, SCRCrimP seeking reconsideration of the
Court's decision requiriﬂg the defendant to register as a sex offender pursuant to S. C. Code Ann.
Section 23-3-430{A) and (D} after his entry of a plea of guilty to a charge of Assault and Battery in
the First Degree involving allegations of criminal sexual conduct against a minor child. '

" The Court previously considered the matter and issued an order requiring sex offender

. registration by the defendant. The defendant filed this motion seeking a reversal of this Court's

decision or, in the alternative, requesfing a heanng to allow the presentation of additional

testimony and argument on the issue, The Court granted the defendant's request for a hearing at

which the defendant appeared with counsel and the State being reprcscnted by Kinli B. Abee,
Assxsmnt Attorney General for the State of South Carclina.

Factual Background
The defendant was charged with two counts of Criminal Sexual Conduct with a Minor in

the First Degres and two counts of the Commission of a Lewd Act Upon a Child involving
allegations of sexual conduct towards a grandchild. The evidence supporting the charge provided
to the court by the State was that the child's parents noticed the three year old child exhibiting
sexualized behaviors during a period of time that the defendant was spending time alone with the
child. The child's father, who is a son of the defendant, reported that when the defendant came to
visit with the child he "almost always" would take her to his truck alone. After he and the child's
mother became uncomfortable with the situation, limitations were placed on the defendant's
opportunities to be alone with the child. After limitations were placed on his contact with the
child the father reported that the defendant "began to become very angry”.

The child's mother reported that after she became preégnant and was having dlfﬁcultms
with the pregnancy, she temporarily moved with the child to her parents home Columbia, S. C. so
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as to have assistance from her parents for a period of about eight weeks. She reported that the

‘child returned to her normal "happ& self again”, The mother further reported that upon her
return to her own home and subsequent to the child's first visit with the defendant after their
‘return to Spartanburg, the child again began exhibiting sexualized behavior which had not been

occurring while she was at her parent’s pending the birth of her child. NI d I~ Ny 6102
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[n. June of 2012 the child's mother reported to police statements made to her by the child
regard.mg inappropriate contact bv the defendant with the child of a sexual nature. Law
enforcement referred her with the chle t6 the Children's Advocacy Center for potential services.
The child dxscloscd sex abuse by the defendant to a forensic mterv1ewer

The defendant denied the a.llegaUOns and speculated that the mother. of the, child was
mampulatmg the chlld to make the allegatmns because he had offered to ass:st his son in '
divorcing the mother and obtaining custody of the children. . '

The defendant was offered and conserted to a polygraph examination. regardmg the
‘ sexua] abuse allegations whxch was administered by an examiner with the State Law Enforcement. :"

Division. The test results in the examiner's opmxon, was *deception indicated" The defendant .

:then requested that an additional independent exammatlon be conducted.by a quahﬁed examiner
of hls own choosmg which resulted; in the examiner's opinion, as "inconclusive".

After extensive plea negotiations, even until the eve of the scheduled trial in this matter,

'the defendant appeared before this Court on February 9, 2015 and entered a plea of guilty,

pursuant to North Carolina v. Alford, 400 Us 25, (1970), toa charge of Assault and Battery in the o

First Degree. As a part of the negotxated plea and the sentence of the Court, the defendant was
i ‘requlred to submit to a psycho- -sexual evaluation to assist the Court in its decision as to whether
‘ the delendant should be requxred to reglster as a sex offender pursuant to S. C. Code Section 23- - '
3-430. After rev1ew1ng the case and conaldenng the psycho-sexual evaluauons submitted by two
-separate ‘qualified examiners, the Court issued an order requmng the defendant to register as a
sex offender . . : . ,

- In his motion for reconsuderatxon the detendant presents a three-pronged argument in
support of his assertion that thls ‘Court should reverse its decision requmng registration, First,
- the defendant argues that the Court‘s dec1sxon is erroneous in that the Court con31dered the
resulte of a Penile Plethysmograph Exammatlon undergone by the defendant pursuant to the
psycho-sexual evaluation, Secondly, the defendant argues that the Court erroneousiy considered
ewdence of the results of two. polygraph exammauons volunmnly submitted to by the defendant,
one having been conducted by the State Law Enforcement Division and the sécond having been
' conducted by an independent examiner chosen by the defendant Thirdly, the defendant argues
that the Court erroneously conszdered the defendant's entry of ‘an Alford" plea to be an
adrrussmn of guilt and that the presentatxon of “a one-sided version does not mean guilty”..

‘In hlS motion for reconsxderauon the defendant urges the Court to reverse its ruling
- without further hearing or, in the altematwc, to allow the defendant.an additional hearing and
the opportunity to present expert testlmony relevant to the issue of whether he should be

required to register pursuant to S. C. Code Secnon 23-3- 430 The Court granted the defendant‘ .

request for the opportumty to present addxtxonal ewdence. tesnmony, and argument on the issue.

Aggucable Law ' ) ) .
Rule 28, SCRCnmP provxdes that "... post-trial motions shall be rhade within ten (10]

‘days after tlm imposition of sentence.” ,' S L0:¢ Hd - 3{]‘9 6[[]2




8. C. Code Ann Section 23-3-430 provides .that every bersoh convicted of certain
designated criminal offenses listed in subscction (C):shall be required to register pursuant to the *°
applicable provisions of Title 23 Chapter 3 Article 7 and their name be included on the sex
offehder‘regli“s‘try. Subsection (D) further pi'oy'ides that "upon conviction ... of an offenée not listed
in this article, the presiding judge may order as a condition of seniehc‘m'g that the person be
mcluded in the sex offender regmtry if good cause is shown by the solicitor.* o

.. [A] finding of good cause ... mearis-only that the judge must consxdcr the facts and
cnrcumstances of the case to make the determination of whether or not the evxdence mdxcates a
nsk to reoffend sexually”. m_&q_M_,g.ji 387 SC 323 (2010) ‘

Ata hearing held in this.'“matter the defendant appeared with counsel and the State was
represented by counsel. The State relied upon the record in this case and the psycho-sexual
evaluation conducted by Leilani Lee. a medical doctor and assistant professor of psychiatry at the
Medical University of South Carolina in the Sexual Behaviors Clinic and Lab Commumty and
Public Safety Psychiatry Dmszon ‘o.Iready considered by the Court supporting the issuance of its
Order requiring registration. The defcndar;t presented additional evidence in the form Qf
testﬁnony given_‘by Péul G\;ntei‘. who holds & Doctor of Ministry Degree in . Pastoral Counseling -
and who'is a Licensed Professional Counselor e.nd a Certified Clinical Sexologist, and who had
prewously conducted an evaluation of the defenda.nt and issued a report relevant to the 1ssue
" presented whlch the Court considered in 1ts ongmal decision for whxch reconsulcrauon has been

A requested : ' ‘ .
As a condition - of his plea and sentcnce of the Court, the defendant agreed and was .-
. required to submit to a psycho-sexual examination to assist the court in its determination as o
whether he éhbuld be reciuired to register as a sex offender. The defendant was examined by the
two examiners prevmusly referencéd who were accepted as experts in the field and. qualified to
" make an examination and to evaluate the defendant's likelihood to engage in unlawful sexually
deviant behavior. Each of the exammers 1ssued a report expressmg theu' opinions on ultimate
facts for the court to cons1der in makmg 1ta judgment. The reports of each examinet have been
admlttcd into the record of this case without obJectmn The Court consxdered the reports, testing
-results, diagnoses, and opinions of the examiners in deciding the msuc before the Couit. The

- Court assumed that each of the experts cmployed gathered all relcvant. mformatlon, conducted
‘ _appropriate testing and exammatxons, and applied their best, proiessmnal Judgment in fulfitling
the obligations and responsxbxhues 1mp03cd upon- them in the exercise of their duties. The Court
further assumed that the examinations and -evaluations were conducted according to ‘prevailing
’pfofession‘a] norms and in accordance with the practices; procedures, and standards applicable
to quahﬁed examiners when conduct.mg a sexual behavior evaluation for use by the court in
’ determmmg sex offender registration.

i . Asxde from an examiner’s iise and mterpretauon of the results of a penile plethysmograph

~ examination there were no ob}ecnons to the quahl'xca.txons of either of the examiners to provide a
- sexual behawor evaluauon n:port relatmg to the defende.nt for consldcranon by thc Court. .



: Evidence of Pentle Plethygmggmh Examination

The defendant argues that this Court erroneously considered the results of -9. Penile
Plethysmograph Examination ("PPG") employed by one of the examiners in its decjsloh to require
sex offender registration based upon the fact that appellate courts have routinely excluded the
results of a penile plethysmograph examination as evidence in court because such tésts do not
measure up to the cwdcnha.ry requirements regarding reliability and scientific valldlty and "there
is substantial difference of opinion within the scientific community rcgardmg the
plethysmograph's reliability to measure sexual deviancy”. Sce Gentry v, State, 443 S.E.2d 667,
(Ga. Ct. App. 1994) 1 .

In the course of her sexual behaviors evaluation of the defendant, Dr Lee utilized several

professionally recognized methods and examination techniques for evaluating sexual beha'nor
including the Abel Assessment For Sexuel Interest-3 (AASI-3) test, the pcni]c plethysmograph
examination (PPG), and the Static-99R risk measurement instrument.. The ASSI-3 and the PPG
are tests designed to measure scxual interest by the presentation of a variety. of circumstances
_involving sexual and non- scxual activity involving verious ages of persons and then evaluating
the dégree of sexual stimulation of the test subject. Dr. Lee opined that the examination results
are not capable of utilization in determining the guilt or innocence of an examinee regarding a
particular charge but are only designed to aid in treatment planning and risk assessment for a
particular individual. ’ '

‘ According to Dr. Lee's report, the "Visual Reaction Time portion of the AASI-3 collects
sexual interest data beyond the awareness of the person cdmplcting the assessment” as well as
i.ni'orrhaﬁon obtained from the examince from self-reporting of "his or her sexual arousal to the
images. The "sexual recidivism risk for males by VRT (Visual Reaction Time) to children is used.
to aid in pi;ediction of recidivism using a comparison group and placing the examinee into one of
three risk groups: lower-medium-higher risk. The higher the percentile, the more likely the
examinee is to offend. A ratio of VRT to children versus VRT to adults and adolescents is
caiculatcd Mr. Fraley's percentage is 70% “ ‘

Dr. Gunter elected to employ the AASI-3 over the PPG for evaluating the defendant's
sexual behaviors and risk of offending or reoffending as the AASI-3 is less intrusive -and
sufficiently reliable. He a]éo reviewed the report pravided by Dr. Lee, Based upon his examination
and evaluation he opined that the defendant "does appear to be a ;_low risk’ to offend or re-offend”.

* While the defendant argues that the court cn'oncousl)" considered the results of a PPG in
its decision because it "does not measure up to the evidentiary requirements of reliability and
scientific validity", each of the qualified experts employed in this case, including the defendant's
own retained expert, Dr. Paul Gunter, are in agreement that the PPG test is an appropriate tool in
evaluating sexual behaviors. The defendant's expert testified that "... there's no shortage of critics
of the PPG and the Abel Assessment”, but, "there are numerous studics that compare the two and

ﬁnd Lhat both of them measure sexual interests effectively. The va.l.rdxty and reliability of both is
" unprc‘ssxvc. not perfect, but'impressive.”
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Dr. Lee further reported Athat the technician administering the PPG reported that,
contrary to instructions to avoid movement during the “scenario trials’,” Mr. Fraley engaged in
excessive movement. According to Dr. Lee's repori, "the examination results rc;lealed. occasions of
movement and respiratory irregularities during more trials than not. Such movements and
irregularities can be intentional attempts to manipulate the PPG examination equipment,
examination protocol, or physiological responses during the cxamination. Mr. Fraley does not
have a rcportcd or identified medical disorder with associated movement and respiratory
symptoms. Thereiore, dxssunulauon is the likely explariation.”

The penile plethysmograph examination "measures physiological response to étimuh
mateérial, including measurement of penilé circumference, galvanic skin response, respirations,
and body movement." According to Dr. Lee the examination met the minimum requirements for
interpretation which requires arousal ... of at least a 5-mm increase”. “Mr. Fraley’s maximum
arousal ... was to a coercion of a prepubescent female scenario.” )

The Static-99R is an actuarial measure of risk for sexual oflense recidivism as compared
with members of a particular gréup but does not measure the actual risk specific to the
individual. This test was also employed by Dr. Lee and her opinion based upon her analysis of the
Static-99R is that the defendant is "in the Low Risk category for being che.rgcd or convicted of.
another sexual offense.”

Evid lygraph Examinat

- The defendant argues that this Court erroneously considered results of the defendant's
polygraph examinations in its decision to require sex offender registration. This belief by the
defendant is apparently based upon the examinations being referenced in the Court's Order. The
defendant argues that the results of polygraph examinations are not admissible as evidence in
the courts of this State and therefore should not have been considered by the Court. )

This Court is aware that until its decision m State ¥ Council, 335 SC 1, (1999) the State

Supreme Court has consistently held that whether or not a defendant took or refused a polygraph,
examination as well as the results whether, “pass® or "fail", is inadmissible as evidence. State v.
Johnson, 334 SC 78, (1999). After Council, the “per s¢” rule against admissibility was.abrogated
to allow for the admission of such ewdence if the trial court finds such evidence to be relevant
and reliable after conducting an analys:s pursuant to SCRE 702, Council, and State v. Jones,
0273 SC 723, (1979) for the adnnssmn of acientific evidence. No such analysis was conducted in
'this case and therefore this court did not consider such evidence in its decision. The submission
to polygraph cxaminations by the defendant was merely recited in the Order in the "Factual
5 Background” of the case but not in its "Conclusion” where the Couft stated that its decision was
"based on the results of the Defendant's psycho-sexual evaluation and the fact Uiat he entered a
plea before this court ..." '

Entry of an Alford plea
The defendant entered an Alford plea of guilty to a charge of Assault g.nd Battery in the
First Degree involving untawful conduct of & sexual nature towards his three year old grandchild.
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"An Alford plea is not distinguishable from the standard guilty plea ..." "An Alford plea —a

" guilty plea accompanied by an assertion of innocence - was held to be a consﬁtutibnal admission

of guilt in North Carolina v, Alford ..." Zurcher v, Bilton, 379 SC 132 (2008) "A plea of guilty is a

confession of guilt, made in a formal manner and has the same effect in law as a verdict of guilty

‘..." Sanders v, Lecke, 254 SC 444 {1970} "For this reason, so long as a defendant has entered a

guilty plea freely and voluntarily, an admission of guilt fully and fairly litigates the matter in the
same manner as a contested trial in which a defendant is adjudicated guilty.” Zurcher. v

"Courts are generally required to confirm that a factual basis exists for the Alford pleé"
Unpited States v, Morrow, 914 F.2d 608 (4th Cir. 1990} and rcquircd to determine the
voluntariness of a defendent's decision to plead guilty whether or not under the authority of
Alford and following the guidance and factors to consider provided trial courts in the United
States Supreme Court's decision in Boykin v. Alabama, 395 US 238 [1969).'

*The primary thrust of the Alford decision is that a delendant may voluntarily and
knowingly consent to the imposition of a prison sentence even if he is unwilling or unable to
admit he participated in the acts constituting the crime,” State v, Herndon, 403° SC 84 (2013),
State v, Baxlev, 225 SC 283 (1971){approving the validity of an Alford plea). o

‘ In this case the defendant voluntarily and knowingly waived his right to contest his guilt
when_he made an intelligent and fully informed decision to enter an Alford plea of guilty to one

charge of Assault and Battery in the First Degree and the State agreed to dismiss the tore
serious charges, including two counts of Criminal Sexual Conduct with a Minor in the First

Degree and two counts of the Commission of a Lewd Act Upon a Child, in return. The decision to

enter an Alford plea offered advantages to both the defendant and the State. The defendant was

permitted to plead guilty to fewer and a reduced charge, which alleviated the potential of a much

more severe punishment in the event of a conviction, and the State avoided the'ﬂnccessitsr of
preparation for a trial involving the tesﬁmony of a very young c'hil&witncss necessary for proving
the case. ' :

The defendant was made fully aware that for all practical purposes the entry of an Alford
 plea was the same as the entry of a guilty plea with an admission of guilt or a verdict of "guilty"
made by a jury, even where the defendant may hévc protested his innocence, The defendé.nf was
fully informed that an Alford plea to a criminal charge exposed him to the same potential
punishment and any pbtential collateral consequences as a conviction obtained by admission or
jury verdict. "... [Tlhe Alford p!c:a'docs not ‘create a special category of defendant exempt from
punishment applicable to [his] conviction®. Herndon. Nor should it permit a defendant who enters
an Alford plea to avoid potential collateral consequences that meay result from the plea simply
because the defendant has denied actual guilt. .

The défendant apparently believed that there was a reasonable probability that a jury
would find the child witness credible and he be found guilty of Criminal Sexual Conduct and/for -
_ Commission of a Lewd Act on A Child and thus his decision to enter an Alford plea to the reduced
. charge with a full understanding of the consequences of that decision. The court accepted the
: gu'ilty plea of the defendant after determining that it was freely' end voluntarily made with an

understanding of the consequences of that decision, The court found that there was a substantial



factual basis presented for the acceptance of the plea based upon the proffer made by the State
during tﬁc acceptance of the plea. The defendant was made aware that he could be required to
register as a sex offender and entered his plea notwithstanding that fact. Hig denial of guilt
during the entry of his plea is not an impediment to the requirement of sex offender registration
any more than it would havé.beén if the defendant had gone to trial, protested his innocence, and
been found guilty by a jury. . ‘

) luston .

The defendant's motion is timely made. This Court has carcfully considered the matter
and all material presented by the parties relevant to the issue of registration. The Court found
that there was a substantial factual basis for the entry of a guilty plea pursuant to Alford v, North
Carolina and that the defendant understood the direct and. collateral consequences of that
decision that are relevant here. h C

Based upon the entry of his blea.of guilty to Assault and Battery in the Firat Degree and
after &onsidcfation of the psycho-sexual evaluation reports submitted to the Court and the

testimony provided at the hearing, this Court finds that "good cause" has been shown for
requiring sex offender registration by the defendant. No compelling reason has been presented or
is readily apparent that convinces this Court that its original decision to require registlration is
erroneous. o

. The defendant's Rule 29 MOTION should be and 1S therefore DENIED.

July 24, 2019 : J. D ,  Presiding Judge
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