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PETITIONER’S >ISSVUE DRESENTED
The PCR court erred in denying Petitioner Mack a belated appeal from the denial of his
apphcatlon for DNA testmg and for fallmg to ﬁnd his DNA attorney meffectwe for not filing an
appeal trmely; 1nstead, the PCR judge denied Petitioner’s second PCR due to Petitioner’s farlure o
to state a cognizable ‘clairn‘ under the Eost-Conviction Procedure Act because Petitioner asked for

~ a belated appeal; Petitioner’s failure to comply with the statute of limitations; and as being -

~ " successive which was prejudicial to Petitioner because this‘was his only avenue for the DNA

. dppeal. | “
- RESPONDENT S ISSUE PRESENTED
Drd the lower court properly dlsmlss Petmoner S. apphcatron for post -conviction rehef

E .'j"where the “Access to Justrce Post- Conv1ct10n DNA Testlng Act” (S C. Code Ann. §§ 17 28-10 |
B ~to 120) exphcltly states that the performance of counsel pursuant to this Act shall not form the -
ba51s )for rehef in any post conv1ct10n rehef proceedlng, where apphcatrons under the act do- not» N

o »constrtute a collateral attack ona convrctron and where the 1napphcab111ty of post convrctron

- rehef does not n_ecessarlly f_orecl_ose proCeduraI‘ relief?

il



ST ATEMENT OF THE CASE
Pet1t1oner is conﬁned in the South Carohna Department of Correct1ons pursuant to orders S
| kof comm1tment of the Spartanburg County Clerk of Court Petltloner was 1ndrcted at. the ApI‘ll A l-'
‘-.2006 term of the Spartanburg County Grand Jury for grand larceny (2006 GS 42 Ol 166) and |

burglary, ﬁrst degree (2006 GS 42 01 167) Roger Poole Esq represented Pet1t1oner Barry J

o ,' 'jBarnette and Anthony C Le1bert Esqs of the Seventh C1rcu1t Sol1c1tor 'S Ofﬁce prosecuted the"

| case On February 22 20l 1, Petltroner proceeded to trlal before the Honorable J Derham Cole o

i_ and a Jury The Jury found Petltloner gu1lty as 1nd1cted on February 23 2011 Judge Cole

'sentenced Pet1t10ner to 1mprlsonment for concurrent terms of ﬁve years for grand larceny and

e _l.‘_v.'v;:;:DuRant Esqf“r\ ;:

2 pursuant to S C Code;Ann 17 25 45 to llfe w1thout parole for burglary, ﬁrst degree

Pet1t10ner ﬁled a trmely n0t1ce of appeal and; a: 1rect appeal was perfected by LaNelle C L 5

, D1d the trlal court err-in denymg ack’s motlon to quash ‘the. 1ndrctment for FEAC
; 'burglary in- the ﬁrst degree when’ the date was.inaccurate and too broad as it
: deSIgnated OVer on¢; year for the, occurrénce of the cr1me‘?‘ N e e
; 2 D1d the trial court err in’ denylng Mack’s motion fora dlrected verdlct when ,
- the state did not present sufﬁc1ent ev1dence that. Mack commltted the burglary

: /or how the blood got 1nto the v1ct1m S home?

- The part1es proceeded to oral arguments on Aprll 9, 2013 XPetltloner was represented by

' ’:attorney DuRant and the State was represented by Julle Kate Keeney, Esq of the South
'Carolma Attomey General’s Ofﬁce By unpubllshed op1n10n de01ded Apl‘ll 17 “-2013 the South h :
- Carohna Court of‘Appeals afﬁrmed Petltloner s conv1ct1ons State V. Mack Op No 2013 UP- E
A."'l6l (S C. Ct App ﬁled Apr1l 17 2013) The Rem1tt1tur was 1ssued on May 7, 2013 |
Durmg the pendency of the appeal Petrtloner ﬁled an Applrcatlon for Forensw DNA

. Testmg on September 27, 2012 A hearmg on the appl1cat1on was convened before the "

. *Honorable J Derham Cole on October 31 2014 Petltloner was represented by attomey Moody/

n,and grand larceny as there weéreno eyew1tnesses and no one could testlfy as to e







(“DNA Counsel”).! The State was represented by Sohcltor Barnette and assistant sohcltor l

Lelbert By written order dated May 18, 2015, and filed May 19, 201 5 J udge Cole denied the
o appheatlon ﬁndmg [t]he 1tems [Petltloner] is seeklng to be tested-were prev1ously subjected to’
'--DNA testing and further testrng would not prov1de al mote probatlve result ” (Appx 320)
. Petltloner appealed the denial, but the South Carohna Court of Appeals dlsmlssed the appeal as
untimely filed by order dated July_16, 2015. The Rernittitur was issued on August 4,2015.
Meanwhile,.Petitioner filed his application for .postv-convic,tionrelief on May 6, 2013
(2013-CP-42762063). He alleged the followinig grouinds for relief in his application, as set forth -
.in the State’s returni |

1. Ineffective assistance of counsel, in that: :
.a.” Counsel failed to object to the amendment of the indictment, _
- b Counsel failed to object-to the admission of DNA evidence when the State
’ failed to produce tangible items or pictures of items swabbed,
c¢. Counsel failed to object to Apphcant ] prlor cr1m1na1 hlstory belng
| presented to-the jury, =~ . - . = L _
d. Counsel failed to thoroughly and properly examlne ‘a crumal prosecutlon
_*w1tness ‘to address‘her perjury, and ;
‘ CLoe 'Counsel failed to ﬁle a motion for a speedy tr1al
o . 2 Tr1a1 court error in that: . o Lo . .
" a. The trial Judge 1mproperly stated that only one aggravatlng crrcumstance
had to be proven St -
: 3. Misconduct of the Sohcltor s ofﬁce and law enforcement wrth regards to DNA
, evidence; in that: ' '
a. The State committed a M v1olat10n in fa111ng to turn over blood
evidence.

~ Respondent made its return on March 18, 2014, and an evidentiary hearing into the matter was -

“convened on J anuary 14, 2015, before the Honorable Deadra L. Jefferson. Petitioner was present

! Ms. Moody was appointed to represent Petitioner pursuant to S.C. Code Ann. § 17-28-60.
(requiring counsel from the on-going PCR actlon to also represent an applicant for DNA Act
apphcatlon) S



at the hearing and represented by Leah B. Moody, Esq. Suzanne H. White, Esq., of the South 7
‘Carolina Attorney General’s Office, represented Respondent. By"written order dated April 6,
201 5 ‘and filed Aprll 10, 2015, Judge J efferson denied and dlsmlssed the apphcat1on o

: Apphcant ﬁled a tlmely notice of appeal and a petltlon for writ of cert10rar1 was t)erfected _

by Wanda H. Carter, Esq. ﬁhng a brief pursuant to Johnson V. State 294 S: C 310 364 S E 2d

’ 201 (1988) Wthh raised the followmg issue (some capltahzatlon added)

" Trial counsel erred in advising Petitioner not to testify during his tr1al ona ﬁrst
degree burglary: for fear that his prior-burglary convictions would have been used-
to impeach him because his prior burglary convictions were submitted to the j jury -
during the State’s case by stipulation to prove the element of “havmg committed o

_ - two or more convictions of burglary,” which meant there was no rlsk of preJudrce K

'~ *'via an attack on his credibility had he testified at trial, particularly in hght of the L
7 trial Judge s limited 1nstructlon glven to the j Jury regardmg how to process the :
oo ‘._va'lOI‘S in questlon : : -

' By Order filed August 1 1 2016 the Supreme Court of South Carohna denled the motlon to be

e reheved as counsel and d1rected the partles to address the followmg questlon

“In hght of Old Chief v. Untied States, 519 U. S 172 (1997) and State v Jarnes
355S.C. 25,583 S.E. 2d 745 (2003), is there evidence. in the record to support the- .
- PCRjudge’s ruling that trial counsel was not ineffective for failing: to object to the
State’s publication.of three of petitioner’s prior burglary conv1ct10ns to satlsfy the
elements of first-degree burglary‘7

N

B -Attorney Carter thereafter ﬁled,petltlon for writ of certiorari on Applicant’s behalf, which frarrie‘d
* the issue as follows (some capitalization added):"

‘Trial counsel erred in failing to object to the State’s publication of Petitioner’s |
three prior burglary convictions in order to prosecute him on a first degree.
burglary charge under 16-11-311(A)(2) because the statute required proof of only
“two prior burglary conv1ct10ns and as a result, the prejudicial value of admitting -
three priors outweighed the probative value and ultimately deprived Petitioner of
~ the right to a fair trial, particularly where the State’s case-against Petitioner was
- comprised of only a single piece of evidence. '



Respondent filed its Return on january 12,2017. On FebruaryA 1 " 201 8, the Supreme Court of
South Carolina denied the _petition by unpublished order. Maek v. State, S.C. Sup. Ct. Order )
filed Feb. 1,2018. The Remittitur was issued on February 20, '20'18. .

Durlng the pendency of the appeal from the first PCR apphcatlon Petitioner filed a
:'.second apphcatlon on September 10 2015 (2015 -CP- 42 03806) Wthh he ralsed the followmg ‘ "

-,

‘ allegatlons ;

1. “DNA counsel Leah B. Moody, was ineffective for farlure to appeal defendant s -
. 'DNA application t1me1y under DNA Act Sec 17- 28 -90(G) De01ded May’ 18 ,
. 2015;and . - BREN
2. “DNA counsel, Leah B Moody, was ineffective for fallure to have the tr1al Judge
_ Tecuse or remove hlmself from the DNA hearmg when requested by defendant

' Respondent by and through the under51gned made its Return and Motlon to Dismiss on March .

23 2017 A hearlng on the motlon ‘was oonvened before the. Honorable Robm B St11we11 on

o A June 29 2017 Peutloner was represented by Rodney W Rlchey, Esq and Valerle G.

Grovanoh Esq of the South Carohna Attomey General’® s Ofﬁce represented the State By o -r |

| ertten order dated J uly 2 2017 and filed July 7 2017 Judge Stllwell granted Respondent S
motion to dlsmlss the apphcatlon for fa111ng to raise a cognrzable clarm as successive, and as
beyond the statute of hmltatlons.

- This appeal follows. -



STATEMENT oF THE FACTS |

Sometlme between September 1, 2005, and September 6, 2005, Petltloner broke into

'LaRhonda Moss home and-stole her telev1s1on computer CD charger and Jewelry (Appx 48-

0

x After a long Labor Day weekend Moss retumed to her home and 1mmed1ately reahzed

‘ "someone broke mto her house through her bedroom w1ndow (Appx 47, Appx. 56 Appx 60
_ Appx 76) Petltloner s blood was found-in three places in Moss ‘house: (1) on the
- entertamment center where Moss telev151on was stolen (2) on the light sw1tch near the w1ndow

. in the bedroom where Petltloner broke into the house; and (3) on the bookshelf in the hallway.

(Appx 53 Appx 61-62). Moss testlﬁed that the blood found in her house was not in her house -

'prlor to September 2005 (Appx 115). Investlgator J ohn Burgess took swabs of the blood found
»m all three sites: and sent it to SLED for DNA testmg (Appx 61 64) .

- ln 2006 Manuel J ohn Ortuna a forensw DNA analyst from SLED exammed DNA from B o
| “the three blood swabs taken from Moss house and determmed that the DNA belonged to the

j‘"same unknown 1nd1v1dual (Appx 94 95) Investlgator Burgess through 1nvest1gat10n

o *‘_ultlmately developed Pet1t10ner asa suspect and over Petltloner s protests the State obtalned a

L buccal swab from Petltroner on Aprrl 1, 2009, and sent it for testlng (Appx 66; Supp Appx 3-

10) On October 29 2009, Ortuno compared the DNA from the blood swabs from Moss house

' to the DNA from Petitioner’s buccal swabs. (Ap_px. 96). Ortuno concluded that the DNA n

samples collected from Moss’ house originated from Petitioner., (Appx. 107). Furthermore, A
Ortuno testified that the probability of randomly selecting an unrelated individual having the

same DNA profile matching the DNA ‘found in Moss’ house was approximately one in 1.3

"Quadrillionvindividuals. (Appx. 106). , ) "y



At trlal both Moss and Max Ballard ‘Moss® landlord testlﬁed that they d1d not know |
”Pet1t10ner and they did- not g1ve Petltloner consent to enter Moss house (Appx 52 Appx .
1 13) In add1t1on Moss testlﬁed regardmg the Value of the property stolen from her house ’
‘ | E .ﬁ'-.'v';":‘-v(Appx 48 51) She testlﬁed she pa1d approx1mately $2OO for her telev1s1on $9OO for her B
e computer and approx1mately $600 for her Jewelry | | - B
Roger Poole Esq Petltloner s tr1al counsel addressed hls treatment of the ‘blood and

T DNA ev1dence durmg the ﬁrst post convrct1on rehef act1on Poole explamed how Pet1t10ner was

) E _mltrally matched to the blood at the house through a C O D I S h1t wh1ch was subsequently

- r-.,\fconﬁrmed by a buccal swab of Petrtroner pursuant to a court order .over Petltloner S. obJectlons e

- ;*.'(Appx 231 ll 10 23) The swab conﬁrmed the C O D I S match (Appx 231 32) Poole ‘_: :

i "-j,"shared the d1scovery w1th Pet1t1oner and went over the 1ssue of the blood ev1dence several

e :t1mes" ” (Appx 232 11 3 10 Appf 236, 11 12 15) Poole 1dent1ﬁed the DNA match as the B

~}~';§:~T{smgle b1ggest 1ssu‘ t;trlal and explalned he d1d not pursue 1ndependent expertwtestmg of the ’; |

T Lblood ev1dence out of concern the testmg would only further V}conﬁrm SLED S ﬁndmgs (Appx |

¥ "(f .236 37) Poole perce1ved'n_‘ ﬂaws or means of challengmg SLED s ﬁndlngs (Appx 237 39)
RS : . ;A o :
At the hearmg on the appl1cat10n for post convrctron DNA test1ng, Pet1t1oner argued the

A tactual swabs of bloodf from the scene should be Té- tested because he was actually 1nnocent

) ;"}__'(Appx 305 06) The State testlﬁed the ev1dence was already tested as test1f'red to at tr1al ‘and o
" ) that “to go back and get the actual 1tems [from Wthh the swabs were taken] would be 1mp0551ble |

K gfrom thls standpomt Obvrously, 1t was years ago - (Appx 306 07 Appx 3 12 ll 2 13) The

B State further noted that the method of testlng DNA had not. changed smce the orlgmal testmg

| T_(Appx 308 1L 10 13)



~ STANDARD OFVREVIE.W
The 'post-conviction relief court’s ﬁndings of fact receive great deference during
'appellate review and will be upheld if “any evrdence of probatlve Value ex1sts in the record to -

support the lower court s ﬁndmgs Sellner V. State 416 S.C. 606, 610 787 S.E.2d 525, 527

(2016). Questlons of law are revrewed de ) novo; and appellate courts w1ll reverse the dec1s1on of

the post- convrctlon rel1ef court when it 1s controlled by an error of law ld Smalls V. State 422

.S.C. 174 180-81, 8IOSE2d 836 839 (2018)



ARGUMENT

BECAUSE INEFFECTIVE ASSISTANCE OF DNA COUNSEL IS EXPLICITLY
FORECLOSED AS A COGNIZABLE CLAIM PURSUANT TO S.C. CODE ANN. § 17- '
28-60, BECAUSE THE APPLICATION DOES NOT CONSTITUTE A COLLATERAL

- ATTACK ON A CONVICTION, AND BECAUSE PETITIONER MAY BE ABLE TO
SEEK ADEQUATE RELIEF THROUGH OTHER MEANS, THE PCR COURT
PROPERLY DISMISSED PETITIONER’S APPLICATION

Petltloner asserts that because DNA Counsel unt1mely ﬁled a notice of appeal, he is
entitled to post-conviction relief much in the same vein as permitted in the PCRs context in‘

I Austln V State 305 S.C. 453 409 S.E.2d 395 (1991) The PCR court properly d1sm1ssed _

Petltloner s appl1cat1on because clalms of 1neffect1ve assistance of counsel appomted pursuant to

the S C. Code Ann § 17- 28-60 are spec1ﬁcally and expl1c1tly foreclosed by the very same code

s .sect1on, and because the Umfo_rm Po‘st-Conv1ct1_on Procedure Act only:p_rovldes a cause of actlon :

for collateral attacks-on convictions, not collateral attacks on actions arising under other statutes
withresult in something other than a conviction.” e
_ a. The legrslature ekpressly and un'amblguously prohibited post-conviction - .

_relief actions attacking the performance of DNA counsel, such that any PCR
appllcatlon to that. effect must be summarlly dlsmlssed R

F1rst the “Access to Justlce Post Conv1ctlon DNA Testmg Act™ (“DNA Act”) proh1b1ts B
ichallengmg the performance of DNA Counsel i in a post- _conviction relief appl1cat10n Under the
’ DNA Act a person conv1cted for burglary in the first degree may apply for forensic DNA test1ng
- of hlS DNA and any phys1cal ev1dence or blolog1cal matenal related to his conviction or
| adjudication S. C— Code Ann’» § 17—28-30(A)(l 5)’. If the appl1cant is successful fOIIowmg a
| _ ‘hearmg, the DNA Act compels the court to order testmg of the appl1cant S, DNA and the physical
: ev1dence or b1olog1cal material. .S.C. Code Ann. § 17 28- 90(B) The DNA Act does not allow
for an apphcant ] sentence or conV1ct10n to be vacated but rather prov1des that any exculpatory '

' 'results of any testlng ordered may be used in subsequent procéedings, such as a motion or a new- ,



| trial under the South Carolina Rules of Criminal Procedure. S.C.‘Code Ann, § l7-2.8-.100(B); If
the applicant is not successful in obtammg testing, he or she ‘shall have the right to appeal a |
ﬁnal order denymg DNA testlng by a writ of cert10rar1 to the Court of Appeals or the
Supreme Court-as prov1ded by the South Carohna Appellate Court Rules » 8.C. Code Ann. § 17-

[N

©28- 90(G)
The DNA Act prov1des that where an apphcant requests counsel at the.time he ﬁles hxs

apphcatlon a court must appomt counsel after it determmes the apphcatlon is sufﬁcxent to

proceed toa hearmg, and that it must appomt the appllcant S post- convrctlon rellef counsel if any .

L such proceedmg is: ongomg at the trme of the DNA appl1cat10n S.C. Code Ann § 17 28 60.

However the DNA Act also spe01ﬁcally and expl1c1tly prov1des that [t]he performance of

. _appomted DNA Act counsel shall not form the basts in any post-conyzctzon relzef proceedzng.
S 1d. (empha51s added) : -

| The leglslature s unamb1guous mandate forecloses the rehef Appllcant seeks through

' PCR “Under the plam meanmg rule it is not the court S place to change the meanmg of a clear

- F;and unamblguous statute » Hodges V. Ramev, 341 S .C. 79 85, 533 S E.2d 578 581 (2000)

(c1t1ng Inre Vmcent J., 333 S.C. 233 509 S.E. 2d 261 (1998)) ' “Where the statute s language is

plain and unamblguous and conveys a clear and deﬁmte meaning, the rules of statutory

" ’f interpretatlon are not needed and. the court has no r1ght to 1mpose another meanmg . Id The
| _-‘ language of S. C Code Ann. § 17- 28 60 could not be stated more clearly or plamly——no .

complaints regarding DNA Act counsel are cogmzable in a post- conv1ct10n relief actlon

The leglslature ] mandate is not unreasonable After all, “[t]here is no constrtutlonal

right to an attomey in state post-conviction proceedings.” Coleman V. Thompson 501 U S. 722

(1991) (citing Pennsylvania v. Finley, 481 U.S. 551 (1987); Murray v. Girratano, 492 Us. 1




(1989)) see also Warnwnght V. Torna 455 U.S. 586 (1982) (where there is no constrtutlonal

rlght to counsel there can be no deprrvatron of effectrve assrstance)

- The Supreme Court, in craftrng relief in Aus_trn v. State,_acknowledged and circumventedi' .

the absence of the constitutional right to PCR COuns_el by observing the Court’s extension of

i

T Anders procedures to post—bonviction r'eli'ef matters anid the rlght under‘the -then‘-Rule 50(6})"‘to

~ obtain apporntment of counsel for appellate rev1ew from an adverse PCR rul1ng 305 S C at

454, 409 SE. 2d 396 (cmng Johnson v. Stafe, 294 5.C.310,364S. E 2d 201 (1988)) see also also

Rule 243 SCACR (evrdently replacmg old Rule 227 SCACR), Append1x A, SCACR (Rule 227, . : ‘
SCACR supplanted Sup Ct. Rule 50); Rule 71. l(g) SCRCP (provrdrng for contrnurng : | |
. representatlon of appomted PCR counsel on appeal unless automatlcally reheved under Rule B
' 602 SCACR or perrnltted to wrthdraw) However no comparable path wrnds through the.
f woods of the DNA Act for when DNA counsel farls to ﬁle a notrce of appeal—the Anders )
) '.\appellate procedure has thus far not been extended to appeals from DNA appl1cat1ons and the 3
| »legrslature s exphcrt mandate forecloses attemptmg to funnel Apphcant s 1ssue through the PCR .
N b An appllcatlon for post-convrctlon DNA testmg does not challenge the
/.. validity of a conviction or sentence, such that the Uniform Post- Convrctlon

o Procedure Act is mappllcable even if the leglslature did not expressly
. prohlblt claims of meffectlve assrstance of DNA counsel.

Even if the DNA act d1d not exphc1tly close off post= convrctron rehef PCR would strll
not ‘be an approprrate nrechanrsm for provrdrng Ret1t1oner the rellef ,he seeks. Ina PCR |
proceeding, a defendant collaterally attacks his cohviction and‘rnay raise-any claims of
co‘nstltutronal v1olat10ns relating to his conv1ctron ‘Williams v. Ozmint, 380 S. C 473 477 671

! o
S.E.2d 600, 601 (2008). The PCR act, and the rulrngs of the appellate courts, establrsh PCR an:

~avenue for relref for four clarrns
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1. Ineffective ass1stance of trial and appellate counsel claims under Strrckland \A
. Washington, 466 U. S 688 (1984)

+2.. That an appllcant s sentence has expired;

+ 3. Thatan applicant’s probat1on parole or conditional release has been unlawfully | .
oo revoked '

4. ;That an applrcant s prior post -conviction relief counsel falled to file a not1ce of :
. appeal’ from an adverse post- conv1ctlon relief proceedlng o

Al Shabazz V. State 338 S.C. 354 367,527 S.E. 2d 742, 749 (2000) (settmg forth the ﬁrst three)

Ea ‘Austm 305 S C 453 409 S E 2d 395 (1991) (creatlng the fourth)

The Supreme Court of South Carolina has refused to extend PCR for Judgments rendered

o pursuant to an- unrelated statute In Lw an apphcant was denied PCR for hrs

. adjudlcanon asa habltual trafﬁc offender under S C .Code Ann. § 56-1-1010 through 1130 279 , ;

S. C 144 303 S E 2d 100 (1983) The Supreme Court held a judgment from a hearmg under the ::‘ o

’ Habltual Offender Act does not result ina sentence from a cr1m1nal convrct1on and therefore

cannot be contested under the PCR Act. Id at 145, ~-Pet1t10ner $ case is 51m1larly s1tuated as. a :
, . v . }

. Judgment from a hear1ng under the DNA Act does not result ina sentence from a criminal

o conv1ct10n but mstead grants or denles DNA testing that may then be used ina motlon fora new

tr1al Therefore a post conv1ct1on rehef appl1cat1on is not an appropr1ate mechanlsm for review

e of the proceedrngs under the DNA act. -

c.. The unavallablllty of post-convnctlon rellef to review an-attorney’s alleged -
_error in handling an appllcatlon under the DNA Act does not necessarlly
foreclose any possible rev1ew, or. the rellef Petltloner seeks.

: The appellate courts‘ no doubt sit w1th d1scomfort at’ the prospect that Petitioner could lose -
- h1s statutory rlght to an appeal from an adverse ruhng on his’ applrcatron for DNA test1ng due to
act1ons or 1nact1ons out51de of his 1mmed1ate control. The 1napphcab111ty of the PCR. Act to the

B 1ssue,ra1sed by P_et1tloner does not»foreclose the practrc’al relief he seeks. First, “[t]hls Court
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retains itsability to consider habeas petitions in its original jurisdiction and grant relief in those
: unusual instances where ‘there has been a violation which in the setting, constitutes a denial of :
. fundamental fairness shockmg to the un1versal sense of j justice.”” Al- Shabazz 338 S.C. at 365,
' 527 S. E 2d at 748. Second the belated appeal requested fundamentally relates to fundmg for

forensrc testmg—Petrtroner could obtain the resources to have,,f_urther_tes_tmg conducted from

Vot

" sources other than the State:

d. Ultlmately, Petltloner is entltled to no. rellef on the merlts, because the
ev1dence he seeks to.have tested was already tested prlor to trial.

In the end the quest10n of what to do about DNA Counsel § allegedly 1neffect1ve farlure

‘ fo ﬁle the notlce of appeal from J udge Cole S denlal of ﬁlrther DNA testlng is academlc—

s

Petrtloner has no rlght to testlng under the statute In order to obtaln post—convrctlon DNA

-

o testmg, an applrcant must show the ev1dence to be tested '
(1) is avallable ' :

(2) has been- subJ ect to an adequate cham of custody, . !

(3) is material, both in the evidence itself and in the DNA" results

@ if exculpatory, would constltute new evidence; : E
~ (5):was not previously subjected to testing, unless the newly requested testmg would

prov1de a substantially more probative result; and : S
(6) is not solely to delay the execution of a sentence or the admlmstratlon of j Justlce

~h_

S. C Code Ann. § l7 28-90:. The ev1dence Petltloner w1shes to re swab (l) is not avarlable and
(2) and was already tested over Petztzoner ) objectzons There is no ev1dence in the record to
show Petitioner demands some new, more accurate practlce or that the’ outcome of the testmg

: would be rellably drfferent To the contrary, the‘ risks associated with eVrdence contam1nat1on‘ R

increase every t1me someone attempts to extract new DNA from a sample District Attorney’s o

Office for Third Jud101al Dist. v. Osborne 557 U.S. 52, 82 (2009) (Alrto J., concumng) The

P
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State’s interest in ﬁnality,.so often sacriﬁced on the'altar of the ¢ pursult of perfect justice[, ]”2‘ s

deeply woven into the DNA Aet, and here weighs heavily againstthe testing Petitioner dernands.
Petitioner now seeks new layy and new forrns of relief through mechanisms which_would

require this Court to cut against- unambiguous statutory 'language and jurisdietronal procedures-to g

Obtain an appeal that is doomed to failure, either on Lthe merits or through a filing in the vein of

Anders and J ohnson (notw1thstand1ng no such mechanlsm at present formally ex1sts) Petltloner
' Wrth noth1ng to lose, seeks a happy acc1dent Perhaps the day may come where the Court must
: craft a remedy to ensure no 1nJustlce is done but Petltloner s case does not bring about that day,

and post-conviction rel_ief is not the. proper vehicle.

2 Lafler v.-Cooper, 566 U.S. 156, 175-76 (2012) (Scalia, J., dissenting)
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. CONCLUSION

‘For the foregoing reasons, this Court should affirm the ruling of the lower court, or

dismiss certiorari.
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