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The South Carolinga Court of Qppéais

POST OFFICE BOX 11629

JENNY ABBOTT KITCHINGS
COLUMBIA, SOUTH CAROLINA 29211

CLERK

. _ 1220 SENATE STREET
v.D CLAIRE ALLEN ' COLUMBIA, SOUTH CAROLINA 29201
EPUTY CLERK _ : TELEPHONE: (803) 734-1890

FAX: (803) 734-1839
www.sccourts.org

March 22, 2019

Spencer Utsey, 192660 T TSI
MacDougall Correctional Institution

1516 Old Gilliard Road
Ridgeville SC 29472

Re: Spencer Utsey v. SCDC
Appellate Case No. 2019-000434

Dear Mr. Utsey:

This Court has received your notice of appeal, and the case has been assigned the
appellate case number that appears above. Please use this number on all future

correspondence relating to this matter.

All parties to this matter are advised that all filings must comply with the _
requirements of Rule 267 of the South Carolina Appellate Court Rules (SCACR).
The SCACR are available online at www.sccourts.org/courtreg. Additionally, any . -
filings submitted by counsel admitted in South Carolina must mclude counsel's bar-

number.

The attention of the parties is.directed to the order relating to the inclusion of
personal data identifiers and other sensitive information in documents filed with
the Supreme Court of South Carolina and the South Carolina Court of Appeals

The order can be found at
www.sccourts.org/courtOrders/displayOrder.cfm?orderNo=2014-04-15-02. Please
note that the responsibility for insuring that information is redacted or sealed as
required by this order rests with counsel and the parties. This office will not review




filings for redaction or to determine if materials should be sealed.

This is to advise that the title in the above matter has been changed to read as
follows:

Spencer Utsey, #192660, Appellant,

V.

South Carolina Department of Corrections, Respondent.

any questions, please do not hesitate to contact this office.

Very truly yours,
. cm o
V. Ao, Rep oy
CLERK

cc:  Christina Catoe Bigelow, Esquire
Jana E. Shealy



The South Carolina Court of Appeals

Spencer Utsey, #192660, Appellant,
V.
South Carolina Department of Corrections, Respondent.

Appellate Case No. 2019-000434

ORDER

This court construes Appellant's petition to reinstate as a petition to rehear the
dismissal of this appeal. After careful corisideration of the petition for rehearing,
the Court is unable to discover that any material fact or principle of law has been
either overlooked or disregarded, and hence, there is no basis for granting a
rehearing. Accordingly, the petition for rehearing is denied.

%««WC ‘f% 5

y%&/%/@

Columbia, South CarolinaA

cc: _
Spencer Utsey, 192660 .- , FE LED _
| Christina Catoe Bigelow, Esquire | S 5@ [ 50/




TEI)B %uutb @arnlma Court of Appeals

POST OFFICE BOX 11629

JENNY ABBOTT KITCHINGS . )

. CLERK COLUMBIA, SOUTH CAROLINA 29211
: 1220 SENATE STREET

V. CLAIRE ALLEN COLUMBIA, SOUTH CAROLINA 29201

DEPUTY CLERK TELEPHONE: (803) 734-1820
- ‘ FAX: (803) 734-1839
www.sccourts.org

March 22, 2019

Spencer Utse_y, 192660 - .- - P
MacDougall Correctional Institution ‘

1516 Old Gilliard Road ‘

Ridgeville SC 29472

Re: Spencer Utsey v. SCDC
Appellate Case No. 2019- 000434

Dear Mr. Utsey:

Upon reviewing your notice of appeal, the following deficiency or deficiencies
have been noted under the South Carolina Appellate Court Rules (SCACR), and
any deﬁciency must be corrected within ten (10) days of the date of this letter:

» The judge is not listed and counsel for the respondent is not hsted See
Rules 203(e)(2)(A) and 203(e)(2)(E), SCACR.

¢ The notice of appeal fails to include a statement of when s you received
written notice of entry of the order or judgment from which this appeal is
taken. See Rule 203(e)(2)(C), SCACR. \

e A proof of service showing that a copy has been served on the agency and/or
the Administrative Law Court has not been provided as required by Rule
203(b)(6), SCACR. _

e Ifyou wish to proceed in forma pauperis, a motion will need to be made.
Otherwise, the filing fee for filing a notice of appeal will need to be provided
in the amount of $250.00.




cC:.

Very truly yours,

CLERK

~ Christina Catoe Bigelow; Esquire



- The South Carolina Court of g{ipealz

Spencer Utsey, #192660, Appellant,

V.

South Carolina Department of Corrections, Respondent.

Appellate Case No. 2019-000434

ORDER

Because Appellant failed to provide proof he timely served the Administrative Law
Court with the notice of appeal, this appeal is dismissed. See Rule 203(b)(6),
SCACR ("When a statute allows a decision of the administrative law court or
agency (administrative tribunal) to be appealed directly to the Supreme Court or
the Court of Appeals, the notice of appeal shall be served on the agency, the
administrative law court (1f it has been involved in the case) and all parties of
record within thirty (30) days after receipt of the decision.").! The remittitur will
be sent as required by Rule 221(b), SCACR.

%//%
_ FOR THE COURT |

=

Columbia, South Carolin

- cc: ‘ TR~ D
- Spencer Utsey, 192660 | F!L{:
Christina Catoe Bigelow, Esquire | ﬁsl q)l q
' 7 fe 1 letict *

! Because this appeal is dismissed, this court will take no action on Appellant's
pending motions.



 STATE'OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

_Spencer. Utsey, #192660, Docket No 18=ALJ-04= 0259 AP
Appellant,

vs.

South Carolina Department of

)
)
)
)
) .o
) ORDER OF DISMISSAL
Corrections; )
)
)
)

Respondent.

This matter is. before the:South Carolina Adm1n1strat1ve Law Court (ALC oL Court) -

‘

o parole:;_ offense under S-C Code

11 -330(A), which 1‘s further deﬁned asa

Ann; § 24- 13 lOO (2007) Th
ighty- ﬁve percent of the actudl term of 1mprlsonment unposed » §.C.

Code Ann. §24 13- 150(A) (2007)

a Class A felony,

143

rio parole” desxgna‘uon means: that an inmate; conwcted of such an

" Should ntﬂongerbe SUbject o the 85%:fequiredient. . In Boli; the~Sou"H_Carolma Court of Appeals T

rrecogmzed that §24-13- 100 had* been impliedly-repealed for certam drug offenses by d'later statute
such that inmates: convicted of: those defined drug: offenses were no longer subject to tlie: 85%

rqu;rement 1d, 276 S.C. at 282 3,781 S: E2d at917. .
Appellant s Step 1 Gr1evance was demed by prlson officials who respondedf~fi that. his

sentence was,_ calculated correctly The Appellant s: Step 2 Grlevance was'51mllarly demed~

the: same as not more than 30 years

term of imprisonmen

SC.ADMIN. LAW COURT "




7018. The Départrnent filed the Record on Appeal on August 10; 2018. 2 On: September 21, 2018

I:’(:l"—l:ct' Departiient filed 4 Motion to Disiiss (Motion) a‘l‘off_;:_g Witl ifs substantive brief, allegingthat -

the: Appellant’s case should be:dismissed on the basis of res judicatasbecause it:is the:same as-an

dppeal He ﬁ‘l.‘e"d with thie AL€ in Utsey v. South Carolina Dépdf"fﬁ?jéﬁi df Correctioris, DocketNo. - ’.
- 1%6=‘-A«LJ°—04"-0707-AP GFebruary 23, 201 7).’{Herei-naftev-“20~il—7 Ordep«’:’). The‘:‘Appella‘ﬁt- filed a return

- ~----~'--Dep uent s motiom for ulsmxssax based onres judicata. * Nevenheless the Court finds:the 2017
; Orderto’be persuasive authority.
In the.2017 Order, the. AEC riled,in pertinent:part; that:

THis statute [§16-11-330¢A)] has not been amended since 1996. Therefore,
any changes:to Appellant’s sentence or sentence calculation would have:to
be effécted by aniothér statute or ¢dse law. Séction 16-1-90 classifies
Appellant’s offénse as;a Class A félony. Class A felonies :are subject 10
~ Section: 24+ 1:3:100: (footnote omitted), which defines Class A, B and C
felonies as “no parole:: affénses.” In Bolin, the Court of Appeals construed .
"Spemﬁc lannuage in a:drug. offense statue that re 'led Sectlon 24 13 100

§ ¢ to the Record; on August 14, 2018, the Appellant filed. what he. captloned as:a: Motxon to
Qbject to the: State’s DJ,__er;ery’f;contend ing:that the Record was incomplete:and: .contained “no denials of : b
the:allegations/reasons within Grievance: #MACCI 10-18...” The Coiiit dénies the Appellant s motion.

3 AL f' TSt glance it would seem res Jya’zcata woliild bar the Appellant s appeal Se, Plun Creek

thesu Jecft;ma"t‘t”e'"r;;- and(3)ad3 udlcatzcn exssuem the. fd;ﬁersuxt ”) The: pames llere are the same: partles
before the ALC i the 2017 Order and the subJect maner |s the samie’ masmuch as; the Appellant agam as

dxd adJudxcate the issue = the 201 7 Ord > t
" been repealed for the purposes of his: conviction: However thxs matter is before the Court in ltS appellate
" capacity. See; #Al-=Shabazz vi State; 338 S:€. 3545 527 S. E.2d 742 (2000) and: the Court’s review s,
theref'ore lifmiited 6 the: reoord Res’ judzcala is an afﬁrmatlve defense that should nét-be raised for the fifst
24 615 (Ct. App. 2013) (statiig that a
party cd ise the affirm s defense ofres;udzcata for the f‘rst time on appeal ) While mindful of the
flexibility and: lack: of forn llty in the inmate: grievance proceedings below; the Court believes:it is;
nevertheless constramed by the:rules on issue: preservatlon See, Wilder:Corporation v. Wilke; 330 S:C. 71,
76; 497 S.E.2d 731, 733 (1998) (“It:is"axiomatic that an issie cannot be raised fokthe first'time on appeal
but that mst fiave been raised: to and fuled upon‘by the trial judge to be preserved for appellate review.);
Home Mea’zcal Sysrems Inc., v. South:ECarolma Deparlment of ‘Revenue, 382 S.C. 556, 563, 677 S:E.2d
556. 586:(2009) (“As’in other appellate;matters, We requirg-issue preservation in administrative appeals: ”)

2



~on Appellant s case; becatise he Was sentenced for armed robbéery under a
completely separatéistatute: Therefore; Section 24+13< 100 remains in: full
éfféct [for Appellant’s sentence]. (€m ohasis ini original) )

' The 2017 Oder coréctly addressed the legal question presented-to the ALC at that timi.

In:his briefin the instant action, Appellant cites to. Bofin for:the proposition that §24:13-100 has

teen repealed to allow Him to escape the 85% requirement for his sentence on'the conviction for

. Armed Robbety under §t6-11:330. However, Bolin: recognized the Gerieral Assembly’s intent to
‘ ~ .+ repeal § 24+13- wG omy with:tegard: to. certain drug offenses under §.C. Code Ann: §44-53-375.
'f10 under §: 16-11-330 1§ fiof affected by Bolin. The Appellant has—not

--_='-The Appellant § convi
; c1ted any: mtervenmg appellate court decision whreh :alters the rationale used:in the 2017 Order

' --'and pomts to no statutory. amendment ‘which impacts the issue. Further, the Cotirt has not been
nstant appeal is

"._fable to discein any change 1n the law it this regard. Wlthout Tore, ‘then, it

Acontrolled by the legal reasomng cited in the ) l7 Order,:and the sameresult must be-reached: *

R '555 (Ct App 1993) and Garner v. :Houck, 312 S.C. 481 435-S.E.2d 847 (1993) to argue that
] because the Department falled to. deny the allegatlons m hls Step l and Step 2 grlevances that §

' the Court is not persuad'ed that 1t has any, apphcablhty here As pomted out by the Department in
‘.1ts brlef both Appellant s Step T and: Step 2 grxevances were approprlately demed by the pnson‘

offcials. © : S

| Th’eré’for’e, for the foregomg reasons the decision. app led frofi is aff'

olirtisnotdwarewhether theAppelrar sought to:appeal the 2017 Order.to the:South arolina:Court

peals Fllmg an appeal of that order would:have been:the proper: vehlcle 10" chall' ge that: rulmg mstead
'urt declmed to dism : ca_se : éd on 7es judic ic

case'and dlseouragement of like conduct may requxre

3
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