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WELLIN VS. WELLIN MOTIONS

Thereupon, the following proceedings were had,

BAILIFF: All rise.

THE COURT: Thanks. Y'all have a seat. We're gonna
go back on the record in Wellin versus Wellin. Just one
quick housekeeping matter. Uhm, I understand that the
parties have arranged to have an independent court
reporter which is perfectly fine. I have no problem with
anything being taken down by an independent party just so
that we all understand though obviously the court
reporter that's a member of the judicial branch is the
official court reporter so you're welcome to use the
transcript in any way you need to internally but
obviously, uhm, this is my official reporter so anything
that needs to be transcribed or whatever on appeal, he
would be the go to guy for that. So I just wanted to
make sure that that's understood. We have a couple of
motions here today. Have you gotten everybody's name?

COURT REPORTER: Yes, sir.

THE COURT: We're good with that. Okay. The - and
I had my secretary print off because I think earlier
today there was a few additional, one or two additional
matters that were added to the roster. I know that, uhm,
perhaps the best way to handle this, there's a motion to
continue this case. Uhm, just so that the parties are

aware I have been in communication with Judge Young. We
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WELLIN VS. WELLIN MOTIONS

are, looks like we are still good to go next week. He's
agreed to switch with me, take my assignments. I will
take the two weeks that he has down in Charleston that
are open, uhm, because everything that they have looks
like it's gotten resolved so we should be good to go next
week. I do understand that apparently the defendants
slash children in this case apparently have a wedding
obligation the second week of trial. Let me hear about
that.

MR. WOOTEN: Thank you, Your Honor. May it please
the Court. Patrick Wooten on behalf of the Wellin
children. Uhm, we, as you know, have three clients,
Cynthia Plum, Peter Wellin and Marjorie King, and Cynthia
Plum is the oldest child of Keitﬁ Wellin, the decedent
and she has two children, Keith Plum and Andy Plum and
Keith, her oldest child is getting married the week after
next in Colorado, uhm, and the rehearsal dinner is on
Thursday, the 7th, I believe, the wedding is on Friday
the 28th. 1It's been planned for about ten months, uhm,
and, of course, Cynthia Plum along with her siblings, our
other two clients, are planning to go with their families
and be at the wedding and the rehearsal dinner and all
the events surrounding it. Uhm, Your Honor, I think that
the, you know, I think that the one thing I want to

address is it seems like there was a misunderstanding
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WELLIN VS. WELLIN MOTIONS

between us and you in terms of the trial date in this. I
know that Your Honor said in your letter that we had
known since January of this year that the trial would be,
was gonna be these two particular weeks, the last two
weeks of June, uhm, and we do not recall learning that or
hearing that until we got your email last week, uhm, on
Tuesday of last week, uhm, and so we didn't know that
this was a conflict until we got your email last week,
uhm, and, you know, frankly our clients have been, as you
know, well, this has been going on for a long time, for
six years and I know that's the large part of what is
driving you to want to have the trial and get it - get it
over with. Our clients have been living this for six
years and for it to end on, during our client's child's
wedding, you know, to get a jury verdict while he's
getting married, uhm, and while Keith Wellin's namesake,
Keith Plum is getting married, uhm, we think that would
be, you know, terrible for our clients frankly, uhm, just
from an emoticnal personal standpoint. Uhm, they all
plan to be part of this and be here the whole time. This
has been a huge part of their life and they want to be at
the trial, uhm, and we would just ask Your Honor, you
know, we, of course, take the position as you know that
this action is stayed in light of the appeal but if you

set that aside, uhm, we would just ask that you at least

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.0O. Box 184, Lexington, South Carolina 28071




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

WELLIN VS. WELLIN MOTIONS

continue it to the next available term of court. There
is no need to put our clients through this and force them
to have this emotional family dispute while, you know,
while Cynthia Plum's son is getting married. Uhm, so we
would Jjust, you kqow, ask for Your Honor's, you know, we
would ask for Your Honor, you know, to accommodate us on
that. Uhm, I think it's a reasonable request but there
are several other grounds that we have in our motion,
uhm, that I would like to address if I may.

TEE COURT: Sure. If I may, before you go there not
to interrupt but just while this is on my mind, earlier
today I did ask Judge Young, well, I asked yesterday and
he emailed it to me today, you asked for it to be
continued to another term of court and he made this
abundantly clear to me yesterday that with all the
construction litigation and everything that's going on
down in Charleston, uhm, as far as date certains, I mean,
they are booked until the end of the year and they even
have date certains backing up date certains and people
who are requesting date certains they are now being told,
uhm, look, the calendar is not out for 2020. Uhm, we'll
put you in line but you're not gonna be in a position to
jump in front of somebody else. We're simply going to
assign these as the calendar comes out and then they play

with them a little bit once that calendar for 2020 does
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come out. So in terms of continuing it to another term
gf court, uhm, jury term of court which was my segue into
what I was going to suggest but, you know, in terms of
continuing it to another jury term of court, uhm, or the
next, that - that - that won't do anything and, if
anything, it potentially may be more disruptive in the
sense that I might simply get notification, okay, well
this construction litigation has resolved so, Judge Addy,
you can have the, you can have the term plus two or three
days and then I've got to jump through all the hoops and
y'all will have to jump through all the hoops and I know
that the Hood Firm was involved in litigation in Anderson
County in front of Judge Maddox, I think, uhm, that got
resolved earlier this week on Tuesday so the stars are
kind of aligning for Wellin to be tried and resolved next
week.

Now, that said, we've had this continuing discussion
about jury as opposed to non jury. I really think that
it would behoove everybody and particularly the primary
parties involved in this, the children and Ms. Wellin to
give serious consideration to doing this non jury because
that will prevent us from being limited to the two weeks
that I'm going to permit in this particular case. Uhm, I
don't know the last time y'all tried a case in Charleston

but the logistics of it are really challenging in the
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sense that you have to take into account the fact that
Charleston is such a spread out -- I know that you don't
have to take this into account. I have to take it into
account -- the fact that Cﬁarleston is a very expansive
county. The last time I tried a case there one juror had
a one and a half hour commute every day to get to the
courthouse so you're limited on when you can start. You
have to be concerned about lunch breaks. You have to be
concerned about obligations, child care, things like that
after work and for a two hour (sic) case involving this
sum of money you're gonna be drawing your jury from all
and all various parts of Charleston County that maybe is
not people with seven figure incomes. I don't know how
favorably they're gonna view all of the parties in this
case and I'm just speaking candidly but i1if you are living
in a 2000 square foot house with a mortgage payment, two
car payments and struggling living hand to mouth, I don't
really know that too many people are gonna be jumping up
wanting to hear about this litigation involving more
money than they will ever see in ten generations in their
family, okay? So that is a risk that you run.

If you are looking to make this wedding, if the
Wellin children absolutely, you know, have to be present
for trial, I can méet you half way but there's no way

that we can do this in a jury format and have it done by

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.0. Box 184, Lexington, South Carolina 295071




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

WELLIN VS. WELLIN MOTIONS

9
Wednesday. That's simply not -- One side or the other is
wanting eight weeks. I can't give you eight weeks. I
can give you two weeks. I don't see any way that we can

reasonably have this done by Wednesday. If they want to
do this or if the parties are willing to try this as a
bench trial, we can go maybe next. We can maybe do it
later. I don't have to concern myself because they have
sufficient courtroom space. If y'all want to do this as
bench trial, we can forget about next week, we can forget
about the week after that and I can find some other time
to do that. But if all the parties want a jury trial,
the stars have aligned. We're doing it next week. I'm
sorry, but if that means they're gonna have to be missing
out on the verdict two weeks from Friday, but that's just
how it's gonna have to play out.

I don't know if that changes anything but it's
something you may need to talk to your clients about. I
assume you've already had a conversation but if you want
a continuance, that's fine. We can do it non jury and
we'll move it on back.

MR. BRUNSON: Your Honor, we're not willing to waive
the jury.

THE COURT: All right. Well, we're doing it next
week then and the week after so that's it.

MR. WOOTEN: And, Your Honor, uhm, the other grounds
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we have in our motions that we filed with the Court and
if you don't want me to go --

THE COURT: ©No. Go right ahead. Go right ahead.

MR. WOOTEN: Uhm, and I will, if you would like me
to, but if you have already decided, then I don't --

THE COURT: No. Maybe there's something that I'wve
missed that would convince me that a continuance is
warranted. Go right ahead.

MR. WOOTEN: Okay. Uhm, well, we think that it
should be, uhm, there should not be a trial next week
because there is a stay in place under the rules, Court
of Appeals rules because we filed a notice of appeal. We
don't think there is an excepition where the Circuit Court
believes the order that was appealed is not immediately
appealable. We think that that is a decision that must
be made by the South Carolina Court of Appeals and so it
must, until it's remitted to this Court, there's no
jurisdiction over this case and we don't want to have a
trial where the Court lacks jurisdiction.

THE COURT: Did -- I don't recall you moving for a
stay in State Court on this level, did ydu, with the
appeal?

MR. WOOTEN: Moving for a stay, Your Honor, the stay
is automatic whenever you file a notice of appeal. There

is no motion for stay that has to be filed after you've

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.0. Box 184, Lexington, South Carolina 29071




10
11
12
13

14

16
17
18
19
20
21
22
23

24

WELLIN

VS. WELLIN MOTIONS

11

file a notice of appeal.

THE COURT: My research indicated that it is not an
automatic stay, that there is nothing in your motion that
triggered an automatic stay under the rules. Can you -
can you point me to what automatically triggered --

MR. WOOTEN: Yes.

THE COURT: -- the stay? Because I ruled for you
mostly on that. I'm kind of curious as to why you're
appealing because I thought I ruled for you guys on most
of that stuff but am I wrong? What's the estate's
position or Ms. Wellin's position on that motion?

MR. HOOD: With respect to the stay?

THE COURT: Yeah.

MR. HOOD: We don't think the stay is applicable.

THE COURT: What is it? Can you point me to chapter
and verse.

MR. WOOTEN: Yes, Your Honor. The South Carolina
Appellate Court Rule 241 (a). Uhm, as a general rule the
service of a notice of appeal in a civil matter acts to
automatically stay matters decided in the order of
judgment, decree or decision on appeal and automatically
stay the relief ordered in the appealed order of judgment
or decree or decision. That's the sentence. This - and
it continues. This automatic stay continues in effect

for the duration of the appeal unless lifted by order of
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the lower court, the administrative tribunal, Appellate
Court, or Judge or Justice of the Appellate Court. Uhm,
the lower court or administrative tribunal retains
jurisdiction over matters not affected by the appeal
including the authority to enforce the matters not stayed
by the appeal..

And so, Your Honor, here the order being appealed
from is an order specifically governing the trial and so
the trial certainly would be a matter that is affected by
the appeal and so there's not a requirement or I don't
even know that you have the option of filing a motion to
stay. When you file the notice, it triggers an automatic
stay, uhm, and so we wouldn't want to have a, you know, a
trial where ultimately it's determined that the trial was
annulled. Uhm, and likewise, Rule 205 of the South
Carolina Appellate Court Rules provides that upon the
service of the notice of appeal the Appellate Court shall
have exclusive jurisdiction over the appeal, the lower
court or the administrative tribunal shall have
jurisdiction and retain petition for writs of supersedeas
provided by Rule 241, and it once again says nothing in
these rules shall prohibit the lower court, commission or
tribunal from proceeding on matters not affected by the
appeal.

So the only way that the stay would not apply with
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respect to the trial next week is if the order that we
appealed from was one that such that the trial was not
affected by the appeal. In other words, if the order had
nothing to do with the trial, then the trial could go
forward but the order has everything to do with the
trial. It sets forth, you know, the fact that we're
gonna have only a two week trial and it's gonna be
bifurcated, you know, it's going to be, uh, only certain
issues tried, uhm, it's characterized as bifurcated,
bifurcation order, uhm, and so that's another ground for
continuing the case. After all this time we're gonna
have a trial where the court lacks jurisdictién.

THE COURT: Right. But that's what's confusing me
because in the previous hearings that we had the estate
simply wanted the final estate plan litigated and I said
that I was not willing to do this piecemeal. The order
that you're appealing from basically said we're going to
try the entire issue of capacity and undue influence in
the relevant time frame and again, my reasoning in doing
it that way is it gets to the heart of the matter. Was
there undue influence brought to bear, did Mr. Wellin
lack capacity when he reworked the estate plan thaf
changed everything from situation A to situation B. So I
kind of ruled for you on that. What is it that the

Wellin children are taking issue with in terms of the
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appeal? Because I also, I think I ruled for y'all in
lifting the stay that had been in effect. Or no. It was
her motion. It was Ms. Wellin's motion. That's right.
What is it that y'all find troubling in the order-?

MR. WOOTEN: Sure, Your Honor. Uhm, well, a great
deal frankly and, uhm, we do have it set forth in detail
in our, uhm, in our return to the, uhm, the estate's
motion to dismiss our appeal. Of course, that's
addressed in appealability as opposed to the merits of
the appeal. But if I could just briefly address that,
Your Honor. The biggest concern for us is one that we
addressed at the hearing with Your Honor on the motion to
bifurcate which is that this idea of bifurcating the
trial in this rather unconventional way, it's not a trial
on liability and then another trial on damages. It's
splitting, you know, it's not dividing at the joint.

It's dividing at the bones. Cutting the middle of the
case where some of the claims are tried and some of the
claims are not and the claims that get tried are the
claims that the other side, Mrs. Wellin would like to try
because of the burden. The burden establishing a lack of
capacity and the existence of undue influence is higher
than the burden for our tort claims against Mrs. Wellin.

What the estate and Mrs. Wellin have attempted to do

going back to years ago in front of Judge Norton is to
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have a trial only on the issues that have the hardest
burden for us and to use those offensively against us on
our better claims, our tort claims against Mrs. Wellin
and the way that they do that is they say, well, we'll
have this first trial and that's going to streamline the
rest of the case, uhm, and, in fact, Mrs. Wellin's
attorney at the hearing, motion to bifurcate said, you
know, if we the children lose the first phase of trial,
it eviscerates our lawsuit. It's over. And the idea is
that, Your Honor, either this first trial is going to
streamline the case such that if we lose, we don't get to
pursue all of our claims against Mrs. Wellin. Uhm, or we
don't get to put all the evidence in that we want to in
which case we are prejudiced in a way that is not
contemplated by the law on bifurcation. We would be
prejudiced horribly if we're not able to put in our
claims, and our best claims ever because we have a trial
only on the claims they want to try and not on ours. Or
the only other option, Your Honor, is that after this
first phase of trial we can fully litigate our tort
claims against Mrs. Wellin in which case there was no
efficiency whatsoever. We have the same trial again
after this trial.

And so there really are only two options. Either

it's horribly prejudicial in denying our clients the
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right to try the claims they would like to try or it's
horribly inefficient because we're gonna have the same
trial twice. And so, Your Honor, I'm arguing the merits
of - the merits of the bifurcation briefly again, Your
Honor. But, of course, the issue is nobody needs to
decide whether our arguments are good or not to decide
whether the automatic stay applies. The automatic stay
is agnominated, it applies irrespective of how good or
bad our arguments are on the merits of the appeal. Uhm,
the automatic stay applies upon the filing of a notice of
the appeal.

Uhm, but we also, Your Honor, you know, very
strongly object to a trial being limited to two weeks.

I, you know, I heard what you just said, Your Honor, uhm

THE COURT: And I cannot -- Two weeks for the guy
who lives in a 2000 square foot house where he's going
without pay over a multi gazillion dollar estate is
inherently unfair to any juror. I cannot ask a guy to
take $20.00 a day in jury compensation when we are
litigating this. That's the simple truth of the matter
and I realize that is not your concern, but I would
strongly recommend that you in your minds simply lop oiff
a couple of zeros, that's what's got everybody up in arms

about this case. This case is no different from somebody
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who has to weigh with a hundred thousand dollars. 1It's
the same standard in terms of testamentary capacity, it's
exactly the same procedure and what's got everybody
worked up is the money that's involved with this case
which I agree is amazingly substantial but that's exactly
what is going to turn off every juror that you folks want
to have to decide this matter and it's also what prevents
me from saying, okay, you can have more time to litigate
this matter.

Again, if it was non jury, I would do it all. I
would do it all and give you guys all the time in the
world. 1It's jury. We don't have all the time in the
world for those reasons and I have to be sympathetic to
that even though you're not. It has to be tried in two
weeks. That's the most I can give you.

MR. WOOTEN: Your Honor, if I could just make two
points --

THE COURT: Sure.

MR. WOOTEN: -- on that. One is, Your Honor, uhm, I
think that the reason this trial should take more than
two weeks is not driven entirely by the number of dollars
involved. Uhm, it has to do with the amount of - the
complexity, the amount of time period that's at issue,
and the number of witnesses frankly involved, the number

of documents and that is all information that we have
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never provided to Your Honor. You know, what we
requested was the hearing specifically on the length of
the trial so that all the parties could say here's how
many witnesses there are, here's how long we expect them
to have to testify, you know, here's the amount of
documents involved, and there could be a decision from
the length of trial driven by the facts of the case, not
driven by the concern that you're expressing and we have
never had that so it's just been two weeks is the outside
limit.

Your Honor, if the - if the deal in South Carolina
is that you can't have a civil jury trial for more than
two weeks, you just can't based on practicalities, that
is a big deal that should be in the law, and our clients
should not have had to litigate for six years without
knowing that information. There's no law that says
that.

THE COURT: Rule 1 of the South Carolina Rules of
Civil Procedure says exactly that so I'm sorry. That's
exactly what Rule 1 says. Uhm, the way that this will
proceed, they have the initial burden of proving that the
will was properly executed, the burden then shifts and
then it shifts back so a day there, your day to rebut, a
day or two there, your turn to rebut, then they get

another shot at it. That's the way I have seen these

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.O. Box 184, Lexington, South Carolina 28071




10
11
12
13

14

16
17
18
19
20
21
22
23
24

25

WELLIN VS. WELLIN MOTIONS

19

things play out before. That's the way I have done them
before.

MR. WOOTEN: And, Your Honor, on the burden, I know
this is shifting gears, but my, you know, there's a
statute as you've just mentioned that as you know on the
burden in a case like this and the burden on the estate
is merely to establish death and that the document was
executed subject to certain rules and we would be willing
to stipulate to those formalities such that the trial
starts with us having the burden and we go first. We
think that's the way it should be.

THE COURT: That would be fine.

MR. WOOTEN: But the other -- If I can just briefly,
Your Honor, address the other points in our motion. One
is that one of our, uhm, material witnesses, Professor
Crystal, is out of the country the next two weeks. We
filed an affidavit relating to the relevance and
importance of his testimony. Uhm, there's 18 dispositive
motions that we have a deadline to respond to them on
July 1lst in Federal Court. Uhm, we, uh, another issue
is, uhm, this is not - this is not in our motion actually
but after we filed our motion for a continuance, Hamilton
College filed a 42 page motion for summary judgment. We
do not think the motion has any merit saying that

there's, you know, there's no genuine issue of material
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fact as to undue influence which is unfathomable to us
but we don't have time to respond to that certainly a 42
page motion between now and next Monday. So if the Court
wants us to brief a motion for summary judgment that's 42
pages, we would need more time.

Uhm, and there's other - the other issues are that
we haven't had time to, uh, we haven't exchanged
exhibits, witness lists, done pretrial motions, motions
in limine, uhm, things like that and, you know, we just
frankly, Your Honor, hate to rush into the trial where we
haven't done all those things. Uhm, those, I believe,
are at least most of the grounds in our motion for a
continuance.

THE COURT: The motion concerning Professor Crystal,
I must have missed that one. Uhm, but while we are
searching for that, do y'all want to respond to the issue
of the stay and give me your position on that as well as
the other matters raised by the children?

MR. HOOD: Sure, Your Honor. Jaime Hood on behalf
of the estate. I think Mr. Wooten referred to Rule
241 (a) talking about the general rule with respect to an
automatic stay. If I'm not mistaken, if that were
applicable and I'm not sure that it is, if the rule does
include, that it says this automatic stay continues in

effect for the duration of the appeal unless limited by
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order of the lower court, the administrative tribunal,
Appellate Court, or a Judge or Justice of the Appellate
Court, I think that would give you, if there is, in fact,
a stay, the ability to 1ift any automatic stay for the
claim. We've moved to dismiss their appeal as improper
and that issue has been briefed and submitted to the
Court of Appeals.

With respect to all of the burdens that come with
trying this case in two weeks, I think they apply to
everyone but we've got to get the trial done and we'll do
everything we need to to get it done. Uhm, I'm not sure
what testimony Professor Crystal will have that would be
admissible that has not been preserved in a deposition.

I think we're looking at their motion for continuance.
There was an opinion, a new opinion that he was going to
opine that the inter vivos gift was the product of undo
influence which was not even proper opinion testimony to
begin with. So I think to continue this trial for Mr.
Crystal's availability would be the tail wagging the dog.
If we needed to do something to preserve his testimony in
short order, then I'm sure we can all scramble to get
that done.

With respect to his own motion briefing all that
sort of stuff, I mean, 1it's customary in the State Court

most of the time to deal with those motions on the Monday
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after the jury selection and we think we can do that
here. We just need to have a go time to pick it and roll
50 we're prepared and ready to do what we need to do to
get this thing started, Your Honor.

MR. BEACH: Your Honor, if I could briefly.

THE COURT: Yes, sir.

MR. BEACH: Good afternocon, Judge. John Beach for
Hamilton College.

THE COURT: Yes, Mr. Beach.

MR. BEACH: We agree with Mr. Hood with regard to
the timing of the Court's dealing with our motion for
summary judgment. Your Honor, we're certainly not asking
that the Court hear that motion prior to drawing the jury
for beginning this trial.

THE COURT: All right.

MR. BEACH: Your Honor, just for the record, the
motion is almost identical to the one that we filed in
Federal Court maybe on April 16th I believe and so it's
not new. There's no knew matter in there, Your Honor.

THE COURT: Okay. I'm having difficulty connecting
to the odrive. My secretary downloaded everything so my
clerk is now emailing me specific stuff and that's what
I'm looking at right now as far as the continuance motion
and I can't - I still haven't seen it yet but as it

relates to Nathan Crystal what is it that is so key in
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terms of his testimony please? Oh, here. Okay. I've
come across it. 1It's page 7. Go ahead if you will.

MR. WOOTEN: Professor Crystal is one of our experts
who examined the facts surrounding the relationship
between Mrs. Wellin and Mr. Wellin and gives opinions
about the legal nature of their relationship and
basically the fact that Mr. Wellin placed trust and
confidence in Mrs. Wellin and the duties that were owed
by Mrs. Wellin to Mr. Wellin and the breach of those
duties and, of course, the relationship between Mr. and
Mrs. Wellin and the extent to which they had a
relationship that was one where he placed trust and
confidence in her and the confidential relationship is
really at the heart of the undue influence analysis.

And so, uhm, he also has given opinions with respect
to our clients' behavior, our clients' conduct
with respect to this transaction that sort of, this 2009
transaction where the other side is arguing in this case
that it was reasonable for Mr. Wellin to become angry
with his children because his children breached certain
duties back in 2009 and, therefore, the fact that he sued
them and disinherited them does not demonstrate a lack of
capacity or undue influence but rather it demonstrates
him being a rational actor and Professor Crystal gives

opinions about our clients' duties to their dad and the
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fact that they fulfilled those duties, uhm, to the extent
they existed. And so again, that goes straight to their
defense in this case that Mr. Wellin was behaving
rationally by being angry at his children. And, Your
Honor --

THE COURT: You stated - you said that that started
-- I was trying to do two things, read your motion and
listen to you and find the affidavit. Uhm, you
referenced something in 2009 you said. What was that
about again?

MR. WOOTEN: So, uhm, when this dispute began in
2013, Mr. Wellin sued his children --

THE COURT: Right.

MR. WOOTEN: -- and said you all, you know,
defrauded me and breached your duties to me back in 2009
whenever I entered into.this big t;ansaction and our
clients' position is that, uhm, Mr. Wellin, the fact that
he sued them and believed that they stole from him and
defrauded him, uhm, that that is evidence of and very
powerful evidence of his diminished capacity and
Mrs. Wellin's undue influence over him, uhm, and the
estate has hired Professor John Freeman to give opinions
about how our clients, in fact, did breach their duties
back in 2009 and Professor Crystal has responded to those

opinions and explained why they didn't, uhm, and so that
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is an important dynamic in the undue influence analysis
and the capacity analysis, uhm, and so he's one of our
important really good witnesses and we need him at
trial.

THE COURT: ©Okay. I may need to take just a little
bit harder look at that. How central is that to --
That's -- All right. Let me ask it this way: Let's go
back and touch on something that we touched on a few
moments ago. You had said that part of the reason that
you're having such an issue with the bifurcation which I
do understand is that you also want to try the other
torts that you have against Mrs. Wellin, uhm, in the same
action which I understand that that is certainly your
preference. What torts have you alleged against her
which are not dependent upon the ultimate issue of
whether she exercised undue influence or otherwise tried
to interfere with the relationship between Mr. Wellin and
his kids? Which torts are those that are so essential to
that issue that - that -- The way I've always understood
it and the way I took your answer and the way I saw this
case, everything that you allege is really dependent on
the question of, okay, was there either lack of capacity
or was there undue influence. What is unrelated to those
that you could try that you would have, of course,

damages, that naturally and probably flow from presumably
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the new estate plan which was created in 20137

MR. WOOTEN: Right. So that is a very important
question, Your Honor, uhm, and all of our claims are
based on the evidence that is surrounding undue
influence. 1It's the same evidence.

THE CQOURT: Right.

MR. WOOTEN: The key is that we have a different and
lower burden with respect to our tort claims and I can
give multiple examples. For example, there is a
prenuptial agreement. Judge Norton has already ruled
that we're a third party beneficiary and we may sue Mrs.
Wellin for breach of contract in the prenuptial
agreement. She agreed contractually, this isn't a tort
claim, this is one of our contract claims, but she agreed
contractually to do certain things and not to do certain
things. She had to agree to guarantee reasonable access
between our clients and Mr. Wellin, for example. She had
to agree not to interfere, not to interfere with
Mr. Wellin's property. It's not that she couldn't unduly
influence him. She couldn't do - she couldn't interfere
at all. 1It's a much more significant restraint on
herself that she agreed to whenever she decided to marry
Mr. Wellin and signed that agreement.

If we have a trial, uhm, on our claims against

Mrs. Wellin, we would put in all of the evidence of undue
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influence. It would be the same evidence that caused
that breach of contract claim but the jury doesn't get to
decide our breach of contract claim. They only get the
jury verdict form that has undue influence with Your
Honor reading them the law on undue influence which is a
much higher, more difficult burden for us.

So our clients would then have had a trial, and our
point, Your Honor, is either - there's two options then.
Either if we lose on undue influence, we're barred down
the road from having the trial again with the same
evidence on breach of contract, or, uhm, or we have the
same trial again in which case the first trial
accomplished nothing because we're having the trial with
the same evidence again. Uhm, and so our point is all
the claims should be tried together and there's many
examples of that, Your Honor. There's defamation. For
defamation we don't have to establish that Mrs. Wellin
unduly influenced her husband. We merely have to
establish defamation. And so it's the same exact
evidence, Your Honor, but it's a different burden.

THE COURT: ©No. I -- And that I understand but
those are two different causes of action. You can
proceed on a defamation cause of action and that's
completely independent of anything testamentary that

Mr. Wellin may have done. You can sue them, you 