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The testimony established there had been no
prior identification. There was no need for a Neil
v. Biggers hearing. That is flushed out on the
record. The confidential information, when he’
walked into court that day, there's some testimony
on the record, turned to his daughter and said,
"That is the guy who sold these drugs." So it
wasn't -- it wasn't ineffective. He properly moved
to exclude the identification, and we'd ask you to
deny that ground.

I'm looking througﬁ @hat other grounds were
raised. I apologize, Your Honor.

I think those were the two main érounds,
ineffecfive assistance of counsel and, again} as_to
subject matter jurisdiction. The State submits the
law is settled as to that area.. I point the Court's
attention tg State v. Gosnell, which is a Court of
Appeals case from 2000. And the cite is 341 S.C.
627. And it properly -- it sets forth that the
lesser included weights on lesser included for
trafficking offenses. That's a settled merits
matter of law.

There was subject matter jurisdiction conferred
on the Court based on Mr. Crosby's varying testimoﬁy

for the 28 to 100 grams, and we'd ask you to deny
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- his application in full.
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THE COURT: Thank.you, Ms. Jameson. All right.
Ms. Whisenhunt.

MS. WHISENHUNT: Yes. May it please the Court?

As to fhelissues related to the .CI and the

audic, we will leave that in the Court's discretion

as to whether that's ineffective assistance of -
~

'counsel, the way the attorney handled the matter.

As to the charge of the lesser included; Your

\

. Honor, I believe it's speculative what would've

~ - happened if that lesser included hadn't been

charge&? ; believe it wés the client's wishes which
he has testified it was his wishes thaf that not be
charged,Kwﬁetﬁer Mr. McElhannon thought tpatvwas an
appropriate trial strategy or not.

~ . The client believed that it put him at a

" substantial risk for a gquilty further plan, in fact,

because the testimony‘was so vague over the course
of all the alleged-co;conspirators, in fact} that
he ——jthe client was willing to run the risk of ?ot
having the lesser included charge. So that-—— the
jury would have the ability to weigh the veraeity Af
those witnesses in the way - way whether they

thought that it had reached the appropriate

threshold for the conspiracy as it was alleged. And
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so it is the —- my client's position that, in fact,
it does meet the test of whether it was deficient
and whether, in fact, it had an outcome that ~- that
detrimentally affected my client.

THE COURT: Okay. Thank you. Well, there's a
significant amount of material that I want to
review. I want to go‘throudh the transcript, so I'm
going to take this under advisement, and I'll have
my law clerk send you my decision via e-mail.

MS. JAMESON: Thank you, Your Honor.

MS. WHISENHUNT: Thank you.

THE COURT: Okay. We'll close the record.

(The proceedings concluded at 11:58 a.m.)
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA

COUNTY OF ANDERSON

I, the undersigned, Lisa Scott, Circuit Court
Reporter for the Tenth Judicial Circuit of the State
of South Carolina, do hereby certify that the
foregoing is a true, accurate and complete
transcript of record of all the proceedings had and
the evidence introduced in the hearing of the
caétioned cause, relative to appeal in the Circuitl
Court for Anderson County, South Carolina, on the
30th day of August, 2018.

I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.
March 10, 2019

/s/Lisa Scott

Lisa Scott
Circuit Court Reporter




IN THE COURT OF COMMON PLEAS
FOR THE TENTH JUDICIAL, CIRCUIT '

"TIMOI‘ ”?‘CRQSBY
$.0.D.C, No. 247353, .

- ' CaseN02017CP04~1545

Applca Co
_ORDER OF DISMISSAL

N
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ReSpondent

“This- tittef .‘g"pmé"sﬁfﬁéfdfef‘ﬂﬂ‘s Couttby way ,p‘_fgan...oppﬁ'oation for post-contviction relief

ev1dentlaryheanng bé convened Gt Applicant’s ellegation of ineffeeive assisance: of counse
after ¢ armended his application to include speeific instances. of counsel’s meffectweness An
ewdennary hearmg was held on. August 30 2018, before this Court -at the Anderson County

:Courthouse; -:Apphcam, was ;3‘12&@8@111 and was, vrgpresgnted by co;unsel:;,szda W«]varsenhunt;‘

¥ 2 filed on July, 26; 320;11?37;,;.1'153; Tlmofhy Grosby (Agplicant). Respondenit. served ifs féturn, partial

" _TJ;_\nét‘_ioﬂ'tof..'zf.i:ismi;ss,_';;z_;a_xjr& motion fora'more deﬁmtestatement j-',@,)jn_‘ October 26, 2017, requesting an. . -

205

" Respordent ‘was represerited by Senior Assistant Deputy ;Att"o';ney‘ General MeganHamgan

h Iameson.r At the heanng, Apphcant testlﬁed on. lns own behalfland; presented testlmony from {rial |

- counsel M1chael Scott McElhannon, Esqmre

Followmg @ thorough revxew of the record inits entlrety, and: the test1mony and evxdence

\

rin»ercomﬁc- LRk

ke, Btirie GG

'I’he records ‘before th1s com’r estabhsh Apphcant is presently confined ini the South: L
Carolma Department of: Correcuons pursuant io: orders of commrtment of South Caroltna Grand“-

ury Clerk of Court. ,:On,N;o_v_e_ml%j_er: 1.3,1;,,_201§,.the; State. .Grand Jury of--Sourh‘ Cgrolmg:.lgdrgt;:dz |




e lmpubhshed Opxmon and granted. counsel’s. motlon to be reheved -Statev, Tlmoth‘ Croshy,

B

Applwant fo: Traﬁic;"’fﬁ"g in Codaine -"(Cbnéﬁiracy) {100 to 300 grams) and, Trafﬁékiﬁg*h

| :Cocame Base (10—28 grams) (2013-GS-47—0022 ‘Counts. 1. & 13) as part of a rmﬂtl-count, mulu-'

- A,;defendant indictmient stﬂnmmg frommati mvestrvatxon jtito-4 cocaine traﬁckmg ring. Apphcaﬂt’ §

. charges’ stem from atecorded undercaver drug tra.nsactlon out of an auto ‘body store; Toys R Us,

in: Andersonaf(lounty and’ his: la.rger role:in.a. drug consplracy operatmg out of ’I‘oys R Us

On January 26 2015 Apphcant proceeded to'a jm‘y tr1a1 bef()re the Honorable Alexander

"S' Macaulay,' ?cﬁcmt%(-:buift Judge. Mlchael Scott: MeElhannon,. Esqmre (.Counsel), .replfesented!

Apphcant Assnstant Attorney Generals. .J oshua R. Underwood and’ Lawrence Wedekmd of the

) Souﬂa Camhna Attomey General’s @fﬁce, presecuted th¢ cage. At the conclusion of the trial, the LR

.Z_]ury convmted AppIicant of the les;er—mc’luded offense: of Trafﬂckmg m Cocame (Conspn'acy)

(28 190 gramg and as mdlcted of, Traﬁickmg in Coca;me Base {10-28. grams) Judge Macaulay' .

sentenced Apphcant to seven years 1mpnsomnent for Trafﬁchng in Cocaine (Consplracy) (28-

100 grams) and-a. consecut:ve th:ee years Impnsonment for Trafﬁckmg in Cocame Base¢ (10~ 28

g_rams)

Apphcant filed a tlmely notlce of appeal and an appeal was perfecied on’hxs;’behalf by. o

© Appellate Defender LaNelle Cantey Dutan’c of -the South. Camhna Commniission on Ind1gent

Defens‘e—-Dmsmn of .App_ellate Defense.. Eollewmg ‘the- submission of a brief pursuant t6:

:.Anders and & pro e bnef the Sotith Carolina Court of Appeals afﬁrmed Applicant’s convxctmn __ "

_-2017-UP+080:<(C£ App. filed F‘e‘hruaﬂyalfS« 2017 App‘lixcantiﬁled a pro se petition, for'"reheanng'

and the Ccurt of Appeals dcmed {he-petition- by wntten order dated Apnl 24 2017. Apphcant

then ﬁled a pro se: petmon for a writ of certloran to:the: South ‘Carolina Supreme Court and the

*Anders v; Eali fornis, 386 ‘U:S;.:738ij(196’{);._ o Q;S
: 2 of.16:



."'The Rennm i ';was fetum
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E : -"'Supreme Com-t denied ’the petmon for:a writ of certiorari. by wmten otder dated Junee 1, 2017

fned 16-the: clrcmt court on .Tune 12 2017

ALLEGATIONS RAISED IN THE AP PLi 'CATIQN AND AT THE HEARING,_

I his pro se apphcat!@n for ost-conw on: rehef Apphcant aIIeges he is being held i

1y based ont allegatlons the ‘trial; court lacked su“bject thatier Jurlsdlctlon for

o . meﬁécuve assxstance of counsel Apphcant faﬂed 1o set forth w:xth any specxﬁcxty any of the -

to: amend hls apphcatlon or oihemse respond to Respondent’s motmn for a' mote defimte .

- be pmceedlng forward on ‘the followmg allegattons ofmeffectwe assxstanee of counsel

: -Counsel was: meﬂectwe for requestmg a jiry. mstrucuon on. the !esser-mcluded

-Counsel was; ineffective for faﬂmg 10, retam ‘and present a, voice - 1dent1ﬁcation

expert -

At the hearmg, Apphcant proceeded foi kﬁ‘ard o these grounds of meffectlve assxstance of

counsel s welI 48! hxs ariginal. allegatlon that the. tnal com:t ‘lacked Subject matte.r Junsdlctmn as:

tohis: Traﬁickmg in Cocame (Consplracy) (28: 100 grams). conviction. -

Sy e

AR Y OF TEST IMONY' PRESENTED AT EVIDENTIARY HE‘ RIN

At the ev;dentlary hearmg, Applicant teshﬁﬁd ﬂxst ioniHis own beha]f Apphcant testlﬁed'

Counsel was appomted 10 represent:h hnn in2014, Apphcant testlﬁed he met with Counsel three

tunes and each.of these méetings Was for less than an hour. He tesuﬁed the first” meetmg was
 unprodugtive, (“we bumped. heads’ ) because Apphcant inisisted he: had not “been. arrested

. Apphcantelaborated that if he ‘had ‘been arrested; there “would hax__/,:e,,,:'been a mug, shot; but

§ the l&ssemncluded oﬁ‘ense of “which he Was, ultunately conucted and.‘

~ underlymg facts giving rise to the allegatlon of meffechve assxstance of. counsel Applicant fanled- " .
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. ihat a protective order was in placé limiting b

acknowiedged b 'fﬁbﬁéed'oﬁt'ef jail ‘Hé &”esﬁﬁéd.the substanice of ’their second theeting focused

on-the fact that Apphcant was not arrested thh a:ny drugs He testlﬁed hie was: pulled over foira

» tnafﬁc vxolatlon shortly after. leawng"Tbys R Us, but e was not mesteﬁ and law enforcement

d;d net f‘md -any drugs i Ins possessxon followmg a $earch.

He: testiﬁcd e« came to Cmmsel_:ssofﬁce to revxew dlscovery, mcludmg a sma]l pertlon of%

thie 4 audlc ,reeordmg of the dmg t:ransactmn HoweVer, he testlﬁed fie Was Dot gwef.

" d‘l.’.s.cpyerxan& did riot review: all mscoyezz witil after h;s.;.mg.{._ﬁe denied evet being informed

fs:apcess to review the discovery outside Counsel’s

' office, He tostified he ‘was awarc-ofithe charges the;was Facing iin the indictment and nafed only .

o chirges indhe mulii-count .miﬂii,-aefenaan{ﬁ&imeﬁtﬁeﬁaiﬁed. tohith. Applicant fostified

o _‘:__:Ccunsel explamed the charges he was: facmg, -and. the potenual sentences, meludmg the, .

. mandatory mlmxzmm sentence of twenty-ﬁve years for Trafﬁckmg in Cocaine (Consplracy)'

(100-200 grams) However, he testified Counsel d1& not explam the elements of the offenses to:

Apphca.nt testified Counssl sheuld have Tetained- and presented a ‘voice 1dent1ﬁcat10ng

' ‘expert to determme who wa$ iniyolved, in the drug; transactlon w1th the confidential mformant .

Apphcant testlﬁed he ‘was present at the Toys R Us. shop durmg the day 4n quesnon and

acknowledged he called & witness; Phitlip Wall; who: also conﬁtmed :App’ll@ant‘ was' présént;

waever “Applicant testtﬁedhe dldnot engage in anydrug transactions during;his time at thig

\shop He elaborated the yoices.on the recordmg were d1fﬁcult to identify and an expert would

have been useful to: estabhsh he.was: not panet the transac’uon He also tesuﬁed the jury should ,

. have hstened 1o fhe: entxre audio: recordmg, not. the short portlon that was played dyring trial. He

acknowledged the entire audio: recordmg “Was. admxtted as an-exhibit at tnal, but he is'not suze 1f

’ thﬁeggnyz_hsteped-to the entire recording, -

4.0f16" ﬂjg .
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Apphcant tesuﬁed he recewed numerous plea ‘offérs from the State mcludmg offers o . o

plead to a’ Iesser-mcluded offense for ﬁve years 1mpnsomnent and later for three 16 ten years;

nnpnsonment at the start of his tnal He testxﬁed ke rej cc’ced these. plea offers. because he wanted.

jal: He testified thls was ot his ﬁrst drug comnctxon

—

' .conspuacy and Counsél should have objected 10 the' tnal coirt mstrgctmg ihie jury on the lesser-~

mcluded offense: of Trafﬁckmg in: COCame (Conspuacy) (28-]00 grams) He testified he d1d not-."i

had asked Hin, he wouid not have cohsented to the: Iesser-mcluded mstrucuon He testlﬁed.

Counsel never explamed lesserzincluded oﬁ'enses Wlth his, Apphcant testxﬁed he beheves ke

might:] have been aequitted it the Jury chd not have:the. thlr;m of the lcsser—mcluded offenseA ‘

- because he was not mvolved i thig consplracy

Apphcant testified he is not: challengmg “his. comnctton for, Trafﬁckmg in. Cocame Base

(10-28: grams)-and is: only challengmg lus convmnon for Trafﬁckmg in Cocame (Consplracy (28

100 grams)

Followmg Apphcant’s tesﬁmony, Counsel testified.. He: teshﬁed he was appomted to

Teprésent Apphcant in githét the ,latcr
- least six times, Wifh'mqsﬁmeetin'g‘sllasﬁng:o.vex» an: hiour, Counsel testified Ajpphcaﬂt‘dlid: nDt‘Waflf

to cooperate in His defense:and denied:that He was éver arrested despite Tecently Bor’;d‘ifﬁg ot of

jailfollowing -Téﬁaarfé‘s’f':Héiféﬁtiﬁéd §;;;-pp1ieant~éeﬁiéa‘ any 'vinvelveme'ﬁ't'-wi:th dzﬁgs' and?ifﬁﬁat’also

~ denied he-was ever pu]led Over by law. enforcemem foratraffie wolatlon Counsel tostified
: Apphcant Tater changed hlS veision of events and, told h1m law enforcement conducted -4

thorough sear.ch;-'ofhlsv-‘persomand:ve}ncle,

Apphcant ‘testified there were dlSGl‘epanCIES as to. the amiount of drugs 1nvolved in the‘ ’

-of:2013:0r carly: 2014 and he et w1th Apphcant at .
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statmg he: dld not need. to. heax anyth

::Ceunself%eé'ﬁﬂed he has previously 'repres'enteﬁ?eﬁenteihdiéted’b.j? the Sta_tje;;f(i‘gfand Jury.
and is:familiar thh the: partmulannes of these cases, including the protectxve order: used to lirit

4. defendant "$ accecs 10 the dlseovery matenals outsxde his counsel’s presence He testified. a

) vpreteetwe, order was in place in this: case and. he explamed thie. mphcatxons of the: protectwe

order 19 Apphcant He tesuﬁed he remewed the dtscovery w1th Applicanit in his ofﬁce and also

} requested Apphcant coms to his office to 1eview addmonal dlSCOVCIy but Apphcant declmed his

.request to review the. addltmnal discevery He: testlﬁed Applicant. responded to hlS request: by

}7 g eise before trial. He test:ﬁed Applicant’s wife: gave: ‘birth:

"to twms shortly before trial..He testlﬁed he reviewed: the mdmtment the: potentml sentences and.

fleSser-mcluded:offenses:‘mm.Apghjcapt.;
- Counsel testified hie: fisteried t4 the-audio recording of the drug transsction:several times,

including with Apghcamf He further testiﬁed Aﬁpli’can‘thasa distinct voice-and it sSGundéd.;like

App’hcant on ‘the audio recordmg ‘He testxﬂed he did not cons1der tetalmng a vo1ce 1dent1ﬁcatmn;

He further testified: Apphcant never deriied 1t was his voice on: the recordmg

Counsel testified Applicant m51sted on test;fyxng in hig. own defense and- calhng Ph1111p

" _ Wall as.a witness, deﬁpxte the: fact that. both he: and Wall put Apphcant at Toys R Us dunng the
-drug transaction. ‘He testified Apphcant’s versmn -of events. was' d1ffe1ent than thé State’s

'Wlmesses,_;' mclu'dmg dmcrepancles ‘about: the -scqge of the '-trafﬁt:“'fstdﬁ. Cognsejl, testified the. .

conﬁéléntiéif informant ideritified Applicanf’fs track:on the récofiiiﬁg dnid Applicant was pulted

over in the teuck: @ short timie Iater but no drugs OF 1ONey Were reeovered because law:

. enforeement ofly warited o identify. Applicant Whlle allowing the ‘conspiracy to bmld

‘Counsel :t'e,sﬁﬁfe&-Lhe:recéi’ved.as‘_everail plea offers from-the-State, all fot lesseringluded

offénses.. He: testified the. initial offér ‘was for ten-to fifteen-years imprisontuient if Applicant.

60f16 )




| ‘He test;ﬁed the ﬁnal offerc Wl

~ dmgs: mvelved i the- consp:racy,

testnﬁed the next plea offer was for five yeats: Mpnsomnent which Applican also tuined ‘dewn.

asa iade. at’ the start of tr1a1 was for three 0 ten years

: Counsel testxﬁed there was varymg destimony: from State s wﬂnesses as-to the: amount: of

mcludmg State’s Withess Wﬂham Angelo ]olmson testlfymg

;'he? Was: 8o drunk and‘ .'hlgh during »the-‘t»lmerp‘enod‘»of 'the»?conSp:racy that he-was unsure. of the:

"amoutit: of drugs He bought and sold, Caunsel testified that: based on'this wavenng testxmony, he

m,ade. a strategxc decision to. request a: Jury mstmctmn ‘oh the lesser—mcluded offense of o

“Traffi ckmg in Cocame (Conspuacy) (28 100 grams) to reduce the ‘exposure.of the mandatory' ‘

minimum. :sentence:gApphcmt would: ba?_:fgp;ng@i; conwctedHe te,sgﬁed .-he-_beheve.qupphcantf
c“o"ﬁl& very "\;well haﬁefzﬁ‘ééﬁv’ciiﬁifiétéd "o‘;f 11 greater offense as:-indict‘ed as {he State. had pre'éen'ted' :
sufficlent evidence. He tesﬁﬁed he: moved for a: dnected verdict, whlch Was demed by the tnal,
‘court I was afcer the duected verdlct was demed that Counsel declded to- ask for the. lesser—

1neluded offense:: He tssnﬁcd he does not have any Speclﬁc recollectmn of d1scussmg thls

<

. decrmon Wxth Apphcant, birt his standard practlce is'to dlscuss anything of that nature ‘with his-

chent be‘fore making such.a. request to the court, He testified-he: beheves the coirt took-a break

prior to hls request” forthe: lesser-mcluded offense afid he beheves heused this time fo diseirss'the

d_ems,mg;sto:;-rg@estﬁ ﬂae"-éalesse;zfzmglpdgd:; with Applicant. Counsel ;tesnﬁed he “did d13cqs§-‘t1_1j¢

\ _ g §

concept of lessersiticluded. offenses with Applicant during: their ‘representatioi hbecause ‘the -

various pled offers Apﬁiil‘e‘.?ﬁt'r.ﬁﬁfé'e{ji:'\.léii?&%?@tﬁiif.ailf.l';for- lesser-included offenses. Counsel testified the

‘State also wanited the coirt to Charge the jury on the lesser-included offense and if he had ndt.

. ‘miade the request, it is hkely the State would have asked the court to charoa the lesser‘included

offense. He: testxﬁed Traﬁickmg in Caemne (Conspxracy) (28-100 -grams) is-a lesser-mcluded

\..

7of 16

i aw éﬁfofeémeﬂt- and Apﬁli’banfreiect‘enfﬁihi"s offer a’nﬂ. refused 10 cbbriiér’ate Hlé
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' 668 §1984), Lomaxv Stafe; 379 SC. 93 665 8.E. 2d 164 (2008)

Junsdrctwn to mstruct the JUI}’ onihe. 1esser-mcIuded oﬂ“ense

INDINGS OF FACT AND CONCLUSIONS OFLAW

wrtnesses presented Set. forth below dre the rélevant: ﬁndmgs of facts and: conclusions. of law as

-‘requrred pursuant to' S, C Code Ann, §17-27-80" (1985)

Apphcan ,_.has alleged NUMErous. mstances of meffectwe assistance.of counsel and related.

alleganon thatthe tnal court lacked subject matter Junsdrcﬁon fie} charge the'jury: with the lesser— ‘-

included offen-se afor which he ‘Wais:’ulnmately-;gpmcted,:.Tht.s Court: finids these allegatrer;s are

without merit and must be denied and dismissed with prejudice.

rIneffechve Assxstance of Counsel

The erth Amendment to: the Umted Staxes Constitution guarantees a defendant the nght‘ A

. Ete eﬁ’ectlve assrstance of counsei U S, Const amend VI;. Stnckland v Washmgt_g, 466 U, S .

N -
e post-cenmctmn rehef actron an applrcant bears the burden of proving. the allegaﬂons

' in his of ‘her a:pphcatlen.», Butler v. Statez é28:§ SC 447, ;33.4 SE2¢813 ,(_1985.)';-Where.th‘e .
_~app1iéeﬁonr=a11ege;~’-iﬁeﬁee&ve asSfSTértG’evof-ébﬁhééi as a ground, for Telief, the applicerit‘ st
fprove that? counsel’s cenduct 50 undermined the. proper functmnmg of theé adVersanal pmcess. :

that [rt] cannotbe rélizd. upon as havmg produced a Just result Smckland 466 U.S. 668. Butler, |

© 286 S.C. at442 334SE2dat814

Strickland does not: guarantee perfect representatlon, only 2  ‘reasonably competent

attorney: 4.6,.6. U. S at 687 (quonng-._MeMam.v». Richardson, 397 U. §. 759; 770 (1970));

ovitt” has thoroughly rev1ewed the record m its entirety: Addrtronally, thrs Court
18 testimony presented at the ev1dent1ary heanng and ‘Was: ab}e 1o observe the wrtnesses;

‘the evrdentrary heanng, ‘which. allewed .’che Coiift to. scrutxmze the- cred1b111ty ofall.
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Representatren is consntuhana]ly meffectwe only if i “so. undcmnned the: proper ﬁmctmmng of.

the: adversanal process” that the defendant was denied a fair trial. Stnc"f:an’ 466 U S at 686.. . v

prepare for Whit ¢ appear to. be remote possﬂm]mes

I evaluatmg allegations: of meffectwe assistatice of cotinsel, the réviewing: colurt apphes

“"t"Wo-pronged test outlined i in. Smckland 466 Us. 7668 First, an apphcant must: prove- that

" coumsel’s perfonnance WA, dsﬁc1ent T1d: ,Ch g

iy v, Statd, 300 sc 115, 1?17,-38.6<~.\S;E;2d624
625 (1989) nder' this: prong, ‘the court mcasmes 'an “attorney’s petformance by its
“reasonableness under prevmlmg professxonal 0TS gh_e_r;y, 300 S C 4t 117, 386 S, E 2d, at
6285 (quotmg Strickland, 466 U S. at 690). The pmper mesasure of performance 18 whether an.
‘ attomey prov:ded representanon w1thln the range of competence requlred in criminal cases.

Butler 286-S.C;: at 442, 334 SEZd at: 814, “Counsel is strongly presumed 10 have rendercd

‘adequate asslstance and made all. sxgmﬁcant decisions in the exercise of reasonable professmnal
judgment » . (citing Stnckland 466 US. at 690). The apphcant must: overcome ‘this-

A ptesumptlon to receive rehef Cheiry, 300 8. C at 118, 386 SE. 2d at-625. Second counsel’

- . deficient: performance st have preludlced the apphcant ‘such., that “there 1 is a reasonable

p‘robab;_,ljitj’ﬂia’f. but for .counsel’s un“]gno:fess'ionalﬁem‘)rs,--fﬂﬁ-;g‘sﬁ'lf of the proc¢eeding-would have
been ciffprent 7 Chemry, 300S.C. at 11748, 386 SE.2d at 635, o
Aithough courts: ‘may not indilge. “post,” hoc rationalization™ for counsel’s dec1smn

' making that contradlcts the: avallable evxdence of coumsel’s-actions, Wiggins 539 v. ., at 526—

527, nexther may they mszst counsel cofifitm every aspect of the: strateglc bas1s for hlS or; her

actlons There isa strong presump‘uon “that counsel’s attention to, certam 1ssues to-the exolusmn

of-otliers reﬂects tr1al tactics rather:than “sheer neglect:” Yarborough V.- Gentrz 540U.8: 1,8
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t

_ _(2003) (pex; curiam). Aftet.an adverse verdict attnal éven the most expenenced counsel siay find

1t dlfﬁcult 40 resist askmg whether a, d1fferent strategy mxghi have besn better; ang, in the course;

of that reﬂeotmn, to. piagnify- thelr owm respons1b111ty for-an: unfavorable eutcome Stnckland

hewever; calls’ :fgr an ingairy .mtc; ~th;¢--olgjgetwerergasqnableness of potmsel?s pex:t-‘o:maneg_; not.
counsel’s subjectzvestateofmmd1g1_at688,Harrm ton v. Richter, 562 U.S. 86 @011
With respect to prejudies, an applicant must demoristrate “a feasonable ’p_rbbabfilityﬁﬂiat-

bt fot: sotiiise]’s:unprofessional. errors, the result of the: proceedmg would have been d1fferent A

reasonable probability is a: probabllzty sufﬁment 1o undermme confidence in the outcome >id. at

'694 Ttis not enough 40 shioyy' thait the: errors had some concelvable effect.on. the outcome o,f the

il

t ,receedmg 7 Id. at 693 Counsel’s errors must be “so serious as. to depnve the defendant of a.fair

\mai;;éfaiﬁral‘fwhOSé.~resul& is reliable:” Id.‘a.‘cw»,687:-S-eeuH ‘ ngton 5’62‘U:-S -86.

Sunnountmg Stnckland’s high bar is‘never: an_easy ‘task. » Padﬂla Ve Kenmcky, 559U.8.

356,371 (2010, and the. strong. societal. mterest m finality has speclal force with’ respect to:.

"OOI’IVICth]flS based» Of gu

iy pléas.™ Umted States v. Timmreck 441 U.S. 780, 784 (1979) Ady

meffecuve assxstance of "counsel clalm can function4s a-way: t0-escape rules. of waiver andi

o

. fo&eiﬁire and ‘raise issués.not, presented at tr‘i'al and §o :;'theuStmcklandsstandaId must be a‘pphed

: w1th scrupulous ‘care; 1est‘~ “mﬂ:usxve post-trial ‘inquiry” threaten the mtegmty of the very

adversary process the nght 1o counsel 1s:meant to-serve. Smekland 466 11.8.-at 689690, Even

under de HOVO- reV1ew, the standard for Judgmc counsel’s tepresentation is'a most deferentxal one: -

Unllke -a later: :rememng court, the attorrey: observed the relevant. proceedmgs knewof matenals

K out51de the record and. mteracted w1th the: chent, thh opposing: counsei -and: thh the Judge It is -

“all‘to0: temptmg” to “second-guess counsel’s assistance: after conviction ot adverse sentence

id. at 689; see:alss Bell ‘v, Cotie, 535U 5,685, .?702,.,(-2002),=Loekhartw~: F.retwelh 506.U. S.364,

372 (1993} The question is whether-an. attorney 'S;;-representan'om.am‘ouﬁtcd-':tQ incompetenice

100116




’ under preva:hng ‘professional norﬁas ? fiot whether it dev1ated from best- practlces of most
| common custom Stnckland, 466 11:8.41 690.

In assessmg prejudme winder: Strlckland, ‘the question is riot whether ] court can becertain

) counsel’s perfonnanee had o effect on the outcome orwhether itis pess1ble a reasonable doiibit”

Tesult would have been Qifferent. Id at.696. This doss net reqmre a showmg that counseils\ '

actions:

prejudlce standard ‘anda more-probable-man-not standard is slight and matters “oniy in the rarest

_;Gase-.-?-’ ;Id. at- 69_3"- 6.9’_'2-. “The' 1‘1ke'hhood- »;of a. dl_‘fferent .resuIt;,;must be .;_subsgantlal, not just. ‘

concelvabie Id. &t 693, Harringt on, 552 U.s. 85

Based on this standard set forth above thIs Couirt f' nds Applicant has: failed to meet his

'reqmmte burder of establishing any const1tut10na1 incffectiveness of counsel as tor any of his

variousallegations; Each allegauon is.addressed fully below::

, Altegatton. Counsel was. Inq{fective fr)r Réquesting a Jury Charge on the I;essér-lh,cludedi
Ojfense - A

Apphc:am alteges Counsel Was: meffeouve for requestmg i jury i mstructmn on ﬂ1e lesser~'

trictuded: offense of* Trafﬁchng in, Cocame (Consplracy) (28*100 grams). This Court finds thlS%

:allegatmn is Wlthout ment, as Counsel made & reasenable strateoxc decision:t6. request the 1esser--

“includedoffénse:

Imttally, this Court ﬁnds Counsel’s testxmony as to this a]legauon credlble and affords it

jgreat welghL At tﬁe evxdennmy heanng, Counsel festified he made & strategw declslon to. request.

the Iesser—mcluded offense followmg the demal of his dnected verd:ct motlon to s1gmficant1y ’

j:educe Apphcant’s mandatory- miriiuii sentenee from twenty—ﬂve years tc seven years, He

elaborated the wavenno testlmony from Johnson supported the 1esser-1nc1uded trafﬁckmg

110f16 ol Bt

more: hkely than ot altered. the outcoxne » ‘bt the dlfference between. Strmldand’
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* weight; buit believed the jury-could ahd Tikely would have convieted Applicart es iidicted oEthe .

ﬁgher'”wefght it did 11‘61:-"‘1:1‘5%~théun-l’lesser*-‘iheludeﬂf‘offeﬂse as afr dpﬁdn‘- The ‘tecord 'suj)ports

,_'_"Counsel’s asseftions; as the: testlmony from several State’s “withesses casily satisfied the :more

than 100 gram. thresheld Ceunsel testlﬁed ‘he. beheves he dlSCllSSEd this-decision with Apphcant"_ |
at the ‘break and both were in agreement to request the lesser-mcluded offense As Counsel

employed ‘8, Vahd and reasonable strategy in movmg for the Jesser-iriclinded. offense of

‘ .‘Trafﬁckmg in Cocmne (Consplracy) (28 160 grams) thls Coutt finds Counsel’s performancea'

359 (2008) (mtemal mtailons ozmtted) (“'I‘here is.a strong presumptxon that counsel rendered '

ent in making all sxgmﬁcant

dec1smns in a-case. Where 'mal counsel amculafes a valrd teason for employmg certatn tnal :

strategy, counsel will niot be deemed meffectlve )i see. ilso Abnex ¥, State, 408 S.C. 41 757‘

S:.E;Zd 544 (e App,-, 2014) (ﬁndmgtmal.,ceupsel a;hcul—ated 2 .vahd,-,-z\_str,a,tegm.reasgn for failing

t6 Tequest 4 jury instruction on. the lesser included offense: of strong a‘_ﬁn}:rgebe_ry; and-therefore,

wa§ not.‘iﬁeffedﬁvé) :Therefore,;tﬁi"s allegation is:denied and dismissed with prejudi'cez.-
Allegatmn Counsel was: Ineffecttve for. Failing to Retain a: Vo;ce Identzf Teation: Expert

Apphcant alleges Counsel was meffectwe for fa:hng to: refain -and. present 4 ‘voice

ert 1o challenge whether he:was thie ‘person’ who engaged irithe drug transaction’

‘with ‘the. conﬁdentlal mformant Tl:us Court fmds Apphcant has failed to" meet his reqms1te -

=burden of, pmof and demes thts allega’uon

Initially, this Court riotes Apphcant fatled o present a-voice: 1dent1ﬁcat10n expert at the:

evidentiary- hearmg or otherw1se present any evldence to show what beneﬁt could have been,

detived from: the ste: of an, expert and therefore -y assistance that 1 may have been gleaned from

theuser:of' stich':ai expeegt:-lsﬂs.p,e_culatwey-§@=Loren_zen v..State, 376 -sS;C. 521, 530, 657" $.E2d

120f16




271 7761 t(2008) -abrogated ofi dther-grounds’ by Smalls W, State 422 S c. 174 810 SE2d

.-836 (2018) (ﬁndmg Lorenzen. i“a:lled to present; evxdence that ‘would show a reasonablev

......

" - have _};cena;dlfféren}, wherje.::};g fajled to présent .an,--.e_xgert wifness ‘at the cv;dqnt;m ‘hearing); -

Dempsey ¥.: S ate; 363 S:C: 15’65 369,/610-S.E2d. 812, ‘814 (2005 $(5“A 'P‘C‘R.:app‘iiéariffcéﬁnot

show ‘that: he w_ ejudmed by counsel’s: fallure to call & favorable withess to: tcstxfy at trial if°

that witriess: does not fafer test:fy at'the PER heannv or- othermse offer testimony’ W1thm the

 tules of evidence:”}; Porter v, Staté; 368 S.C. 378;.386,.629 .S*E;Qd 353, :3‘58:.(2006) '(“Mere- .

: speculatmn of what 4 vntnass t@stxmony may beis msufﬁment 10: sa'clsfy the: burden of shomng;

va petition for PCR.Y):

" Moreover; C‘foun‘sel cfe&iﬁl'yﬁfésﬁﬁédihé listened 10'the recording. sevefai times; ~.in<§1ﬁdingz.

in the: presence of Apphcant and he believed it was Apphcam’s d1st1nct1ve v01ce on thez

' recordmg Based on thls Counse}: testmed he: dui not beheve such an expert: was necessary

,Tlxerefore,, thls CouIT ﬁnds Counsel perfotined competenﬂy This allegatmn is demed and

disniissed with prejudice.

Yt additional to a’:ﬁ‘egiﬁgi Coﬁﬁsé] was ineffécﬁfve for requesting ajury insﬁ*imt‘ion on the

' .lesser—mcluded offense o,f Trafﬁckmg in Cocame (Consp]racy) (28~ 100 grams), Apphcant‘

| alleges ithe - trial court: was’ wzthout subJect mattet: ]unschchon to charge “the j Juzy on the Iesser- |
. ncluded offense nits retirn and at thé: Start of the heanng, Respondcnt moved ta summanlyi

\ gl;snngs:tms.zallegatlen,; no.tmg;ﬂ:e; Txgglscpuz;t learly had sufbjcct:matterjunsdxctmn to instruct the:

| juty-on the:lesser welcht of trafﬁckmg ‘baséd onthe: ewdence presetited dunng Apphcant’s teidl.:
This Coutt: agrees ‘the trial court.had subject matter Jurxsdlctxon to charge the j Jury on the lesser-
dpclngd. gff.e___nsg ‘Oﬁ'lf,rﬁfﬁ(:k;angam,ﬁocalne:tg_(J_onspxraqy) (28-100 granm)
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.363 S C 93; 106, 610 S E,Zd 494, 501 (2005)) (cmng Brow

]

A cifeuit cotitt bas‘subject mattef jurisdiction fo conviet a defendant of an offense if there
is ‘ati indictment that. sufficiently states. the offerise, the defendatit waives. presentment, ‘or the -

offerise ié':av‘iesser:ifhélﬁdéd ‘offenseiof the ord echarged in the indictment. State v. Wilkes; 383

8.C. 462 464—465 578 ‘SE2d 717,719 (2603) {overruled on othér grounds by Statev, Gentry,

v. State, 343 §.C. 342, S40°SE2d

846 ;(2(_},@51;)}-,0 “If t{;x@;eu,_,s; evidence in’the record from wh;;e_h ‘the jury could infer the:defendant is .

guilty of the. lessersincluded offense, rather thait'the ¢time charged, the fial judge:must instrict

:the juryon: the: lesser-mcluded offense ”; tate: Yir Gﬂmore 396 $:C: 72, 76-—77 719 SE.2d 688 .

90 (Ct.App: 2011) (citing Dempsey v..State; 3638.C 365,371, 610 SE24 312 815 (2005))

Td, t'his case, Apphcant ‘was: indicted by the State Grand Jury for Trafﬁckmg in- Cocaine
(COnspuaoy)? (100 to 200‘ grarns)’ in vlolatwn of 8:C. Code. Ann; .f§ 441‘53.-370(6)(‘2’)(0}; That :

mdmtment was true-bﬂled -sighied by the: foreman of the grand jury, contamed corntains all the

: necessary glements. of the offense, and further cited the' apphcable statute. At frial, the: ewdence

. prwented o the:jury could : infer: the defendant Was gmlt} of the lesser—mcluded offense of

Trafﬁckmg in.Cocaine (28-100 ‘grams) based, the testunony of State’s w1tness Williaim: Johnson,

'whlch included‘ eonflictifig and. yague testimony ‘about the exact Aamount of drugs mvolved

“Trafficking i Cocame (28-100 gtams) is a. lesser-mcluded offense of Trafﬁckmg in Cocaine .

" 00 to 200 grars). See: ‘State v, Gosnell, 341 $.C.- 627, 635 535 SE 2d 453, 458 (Ct. App.

‘;.»-2000) “(f‘{-*W]'e \concl'ude' that S.Censp‘lfacy tG traffic. in cocaine ‘in the amount: 0f14001 grams or

‘more’ can’ mclude conspuacy te. trafﬁc in: lesser amounts.”);

Granger v. Stafe, 333 8.C. 2, 507 |
S.E 24 322 (1 998) (ﬁndmg ar mdlciment for trafficking in cogaine in-an-amount over 10 grams.
-w_af-s Suiﬁclent’ to put Grangef on notice of the trafficking at higher .welghts;.:nougg the offense:of
trafficking irivolves ten grams or more and: then. establishes: different tiers, which. affect the_

sentencing’ range); ‘;JMa‘Et’héws v, State; 300: S:C.. 238, 387 SE.2d 258 (1990) (“Under thi

14 6£16 ﬂ@

i =




' 1eglslanve scheme, we.conclude that the leglslatqre mtendcd _possession w1th mtent to dlstnbute

conflictinig evidence as to whether the: amomit of marquana lnvo‘lved is sufficient to mvoke

the trafficking statute, both charges should be submitted 10, the jury Where, however the'

unchsputed evfdence is that the-amount: mvolved exceeds the rhipimum trafﬁckmg athount,. then '

_-only the tratﬁekmg charged should be sublmtted to the Jury > (emphasls added)

Therefore the rial :court properly mstructed the Jury on. the. lesser-mcluded offense,

.Apphcant cammt estabhsh the.trial soutt laoked sub_;ect mafter Junsdlctwn to. convmt ‘him: of-
Trafﬁckang in Cocame (28 <100, grams) because the ]ury ‘was properly charged WIth itas'a. lesser-

' mcluded offense Theret‘ore, this Court, ﬁnds this: alleganon is: Wxthout ment and must be demed '

: and dlsrmssed with prejudlce
‘CONCLUSION |
Based on -‘éill the fér‘é‘gbing, this ’Cour"tﬁnds Applicant has not establiéﬁed'fhny-’other

. .;oonstltutlonal ,welations, or depnvatlons that:would. requlre this Com’t to grant hig apphcatmn for

, post-convtcuon rehef Therefore th15 apphcatmn for post-conthlon rehef is denied and -

' 'dxsmlssed w1th prejudlce

Thls Court notes’ Apphcant st file and sérve 2 notlce of: appeal within: th:rty days ﬁ'om-

the: reoe1pt of th1s Order by counSel of :ecord to :secure ‘the: appropnate appellate review. See

Rule 203 and: 243 SCACR. Pursuant 6. Austm ¥, State 305 8.C: 453:(2 991}, an- apphca.nt hasa

: inght to & appellate counsel’s ass:stance in seekmg teview of the demal of ‘postsconvxctmn rehef
Rule 7 1 I(g) SCRCP provuies ifthie: apphcant WlSheS to sesk-appellate review, post-conwcnon

;ehef;goupscl_ mustserve-and:file & Notice:of Appéal on the: Applicant’s behalf. Apphcant;;s; .

)

15.5£16 (Lgﬁ
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directed to South Carolina Appellate Court Rulé:243 for appropriate procedures for appesl,
. ITISTHEREFORE ORDERED:

1. This application for post-conv1ct10n relxef is demed and; dxsmtssed With
prejudicei.and .

2. Applicant shal IemammthecustodyoftheState

ANDITIS SO ORDERED this 28 gayet .. 2018,

R SCOTT SP ' USE:
Presiding Judge
Tenth Judicial Clrcult

, South Carolina. -

Zichard &, Bhigles, COC

16'0f16.




