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STATEMENT OF ISSUE ON APPEAL

1. Did the Parole Board deny the Appellant a substantial right to statutorily correct
parole review and violate ex post facto-clause in use of current version of parole
statute instead of version of statute at the time of the offense?



STATEMENT OF THE CASE

On March 21, 1986, the Appellant and several other ipéopl'e were at the residence of the
victim to visit her boyfriend, the cousin of the Appellant. The Appellant returned later. that night
while the victim was home alone, he then sexually assaulted, c}ioked,-and §uffocated thé victim to
death. Whep the boyfriend returned, he found the victim in the apartment deceased. He then
immediately contacted the Rcick Hill pblice department.

Though their investigai_tion thé authorities determined the Api)ellant as a prime suspect. He
was then bought in for questioning. During a lawful interrogation. he gave a full confession. After
making this confession the Appelvla‘nt was chargéd with the offense.si of murder, grand larceny,
criminal sexual conduct it; the first degree, and a gun law violation.

iO‘n August 28, 1986, the Appellant appeared before the Honorable William Howell for the
offense of murder. inon the conclusion of thi; appearance the Appeil_aht Wés sentenced to a teim
of incarceration for the remaiiider of his natural life. At the time he committed this offense South
-Carolina law allovi/ed an individuél serving a life sentencé for murder parole eligibility upbn the
service ofiwenty years.

On August 23, 2'006, the Appellant made. his initial appearance before the Parolé Board.
Upon the conclusion of this .hearing the _Board decided to deny the Appellant an opportunity to be
released on parole. Since this initial appeaiaiice, the Appellant has appeared béfore the Board an -
additional seven times each resulting in a denial of parole.. His last appearance occurred' on
September 19, 2018. Parole was denied due to: 1) the nature a_nd seriousness of the current offense;
and, 2) an indication of violence in this or a previous offénse. After receiving notification of his

denial the Appellant decided to file a notice of appeal before the Administrative Law Court (ALC).



'Within this appeal.the Appellant arguedﬂ that the Board violated ex pést facto by not
considering the ériteiria that exi}sted‘vat thé time he committed the offense. The Appellant also
argued that only six members were present making his .denial unlawful. The Respondent argued
that the Board followed thel rhandates proscribed b'y the‘South Carolina Supreme Court in the
Cooper vc.l.ecision; _énd, there existed a quorum s_d the appearance of only six members did not
violate South Carolina law. o

On February 26,2019, the Honorable H.W. Funder_burk determined that aquorum of Board
members .were present and since the Appellant did not obtain the majority of. yes votes required
for parole, the denial of parole was proper. Due to the parole being properly denied the ALC
decided to affirm the decisipn Of the Parole Board.

Upon being informed of the ALC’s decision to affirm the decision of the Parole Board the
Appellant decideci to file a notice of appeal before the Court of Appeals. Within this appeal the
Appellant argues that since he was not heard by a full Board of seven members so the ALC erred
in affirming the decision of the Parole Board.

The Respondent will argues that as longﬂas there is a majority of members presént that
constitutes a quorum which allows the Board to hear a case and ﬁlake a decision. Since there exist
a quorum and the Appellant failed to gain a majority of yes votes he was lawfully denied parole.
The decision of tﬁe ALC was lawful and shéuld be upheld. The brief of the Respondent supporting
their defenses folqus.

1. The six member board cpnstituted a quorum sol the denial of parole was la§vful.

The Appellant argueé that being allowed to go before only six members of the Parole Board

violates South Carolina le}w. Pﬁrsuant to 'South Carolina law the Parole Board ié composed of

seven members each of which are appointed from each of the seven congressional districts. S.C.



Code Ann. §24-21-10(B)(2018). However, all seven members doee not have to be present to
conduet business. As long as there is a quorum then a parole hearing can b'e heard and decided. In
the absence of any statutory or other cohtrolling provision, the common-law rule that a majority
of the whole board is necessary to constitute a quorum applies, and the board may do no valid act
iﬁ t_he absence of a quorum. James v. S.C. Dept. of Probatioﬁ, Parole and Pardon Services, 377
S.C. 564, 569, 660 S.E.2d 288, 291 (Ct. App. 2008). -
The Appellant argees that the denial of parole was unlawful in violation of ex post facto.
The Appellant believes that he was unlawfully denied parole after not receiving a majority of the
vote. The Appellant believee that he was held to the st>andard that currently exist 'for violent
offenders, thereby., ne.eding a two-thirds vote rather than a simple majority to be granted parole.
The Appellant committed this offenee prior to June 3, 1986. Dee to the Barton Vde’cision, all he
must obtain is a simple majority to be awarded parole. He is required acquire four Qf the six votes
to be awarded parole. The Appellant was only able to acqeire three votes; therefore, he was
~ lawfully denied perele. | | |
The Appellant argues that he was only responsible for being awarded a majority. of votes,

so his denial was in violation of ex poet facto. The Appellant. i.s correct, he is only fesponsible for
acquiring a majority votes which he feiled to receive. At the time the Appellant committed this
offense Soeth Carolina law staﬁed:

T}lle Board may issue an order authorizing the parole whieh shall be

signed either by a majority of its members or by all three members

meeting as a parole panel or the case ninety days prior to the

effective date of parole.
.S.C.‘ Code Ann. §24-21-645(1984).

As part of the Omnibus Criminal Justice Improvement Act 1986 additional language was added to

state that “at least two-thirds of the members of the board must authorize and sign orders
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authorlzing parole for persons convicted of a violent crime as défined in Section 16-1-609.” S.C.
Code Ann. §24-21-'645 (201_2). The‘Appellant is serving a life sentence for the classified violent
‘cr1me of murder. The South Carolma Supreme \Court decided in the case of Barton V. S C. Dept
of Probation, Parole and Pardon Servzce 404 S. C 395 745 S.E.2d llO (2013) that requmng an
inmate convicted prior-to 1986 a two-thrrds vote to be granted parole is a v1olat10n of ex post facto.
| The Appellant argues that due to-Barton the Board violated the law by requiring a two-thirds vote
for his release. At the conclusion of his hearing the vote was three.for and three against so there
was no majorlty The Appellant never recerved the sufﬁcwnt amount of votes to be granted parole
He was lawfully den1ed parole SO he 1s not ent1tled to any relref

“ In Barton, the Appellant Thalma Barton’was servrng a life sentenee for the offense of
murder. She appear'ed‘ before the Board onJ anuary 8,.‘2012, uvith six members present,- four‘voted
in the afﬁrmative torrelease Ms Barto’n on parole. Barton, at 399. The existinglaws required a
- two-thirds votes for all seven (7) members, S0 theléoard determined Ms. Barton failed to receive
the required numbe'r of ‘votes‘to be release_d on parole. Upon receiving the -order of denial Ms.
Barton appealetl The South Carolina Supreme Court decided that since thelaw existing at the time
of the offense allowed a majorlty, the demal of parole violated ex post facto.! Unlike the Appellant
in Barton the Appellant in the present case only received three afﬁrmatrve votes not four which
would have granted h/rm parole. -Due to the Barton'decrsron all_individuals.Who was convicted
‘prior to June 3, 1986, for a violent offense needs only a rnajority of V.otes to be granted parole. The
App‘ellant.admits he only received three affirmative votes. This is not a majority, so he is not

allowed to be released on parole. The Appellant failed to provide evidence revealing he received-

! The law existing at the time of the offense, and not at the time of sentencing determines whether-an increase of
~ punishment or reduction of benefits constltutes an ex post facto violation. E/more v. State, 305 S.C. 456, 459, 409 .
S.E.2d 397 399 (1991)



the four votes needed to be granted parole, so he failed to meet his burden. In administrative
proceedings the géneral rule is tha<t an Appellant for relief, or a privilege has the burden of proof
and the burden of proof test upon who t"lleslthe claim with an administrative aéency to establish
that retluired conditions of eligibility have been met. Leventis v. South Carolina'Départn?ent of

Health and Environmental Control, 340 SC/I 118,530 S.E.2d 643 (2000). The decision of the ALC

should be affirmed.

CONCLUSION

Based on the foregoing reasons the Respondent respectfully requests that the final decision

/ : :
of the South Carolina Department of Probation, Parole and Pardon Services be affirmed.

Respéctfully submitted,

; L pan
- Tom Vz?n/s,' Jr. /
Assi General Coungel
South Carolina Department of Probatlon,
Parole and Pardon Services
P.O. Box 50666

Columbia, South Carolina 29250
(803) 734-9220

Columbia, South Carolina
August 5, 2019
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1, Dawn K. Nichols, Executive Assistant to counsel for Respondent, cerﬁfy that I have served the
within Initial Brief and Designation of Matter dated August 5, 2019, on Appell,ant this 5t

day of August, 2019, by depositing a copy of the same in the United States mail, po.stage '

* prepaid, addressed to:

Gregory Mackey, #136609

Tyger River Correctional Institution

200 Prison Road '
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Dawn
Executive Assistant
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The Honorable Jenny Kitchings _ ‘ : : OUn‘ of
Clerk of the S.C. Court of Appeals - ' Ap
P.O. Box 11629

Columbia, South Carolina 2921 1

Re: Gregorv Mackey v. SCDPPPS

Dear Ms. Kitchings:

Please find enclosed the Initial Brief of Respondent and Designation of Matter dated AuguSt 5,
2019, along with proof of service in the above referenced case.

Smc rely,

T%@Evans Jr.
. Assistant eneral Cotnsel
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cc: Gregory Mackey, #136609
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