STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF CHARLESTON ) CIVIL ACTION NO.: 2016-CP-10-2380
)
)
Chicora Life Center, LC, )
)
Plaintiff, ) ORDER = =2 0
V. ) [ g
) Q. T <L
Fetter Health Care Network Inc.; NBSC ) P g ‘;\(\
Corporation; and John and Jane Does 1- ) 7;"2’(} - {}
100, ) S 2 .
) 2z, @
Defendants. ) S O
) “%

This matter is before me for decision. By way of a; “Consent Order of Reference
to Special Master,” dated Deg. 15, 2017, the Presiding Judgé of the anth Judicial Circuit
referred the case to me, as Special Master-In-Equity, for a full and final hearing on the
 issues. A hearing was held on April 23-24, 2018.

Appearing on behalf of Plaintiff, Chicora Life Center, LC (“Chicora”), was John
A. Massalon, Esq. of Wills, Massalon &A.llen. Appearing on behalf of Defendant and
Counter-Claimant, Fetter Health Care Network, Inc. (“Fetter””), was Samuel A. Altman,
Esq. of Derfner & Altman.

The Plaintiff acqt‘lired the property in question from the City of North Charleston
and negotiated leases with various entities, including Fetter, the County of Charleston and
the South Carolina Department of Mental Health. The issue before the Court is whether
or not Chicora satisfied its obligation under a lease executed on August 4, 2014 ((and

thereafter amended) by completing the Tenant Improvements in order that Fetter could

move in and operate a health care facility.
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.thcqr,giﬁléd this ‘action asserting several claims against Fetter. In it§ Answer;
Fetét deiied the material allegitions of the Complaiat; assered several affimative
defenises and  counter-Claim. At the léngthy héaring, every point was vigorously
contested: The'testimony was in coniflict on all ifripottant issies:,

L. CLLAIMS OF THE PARTIES

Chitora asserts claims fot breach of cotitract (a lease); abreach of the covenant of
good faith and fair dealing and for negligent misrepresentation and declaratory judgrment:
It its: First Cause of Action, it seeks relief in the form of compenisatory:damages resulting
from Fetter’s alleged bieach of Cotitract, for a déclaratory judgment that the lease rerhains
in full force and -effect; for prejudgment interest and for. attorneys’ fees: ard costs. . I its
‘Second Cause of Action, ft seeks géneral and compensatory damages. On:ifs Third Canse
of Action, it seeks compensatory damages; préjudgment intefests and costs.  On its
Fotirth Cause of‘Action, it séeks declaratory relief in the form of a:ruling that Chicora is
entitled to payment of the costs in excéss of the. “Budget Cap” and the amotst 6f such
COStS.

In its Answer, Fetter asserts a qualified general denial ‘of the dllegations of the
Complaint and certain affirmative defenses, including impossibility 'of perfortiatice as.a
result.6f a foréclosure filed by Plaintiffis lender and its subsequent filing of a bankruptcy-
pefition under Chapter 11. It dlso asserts as-defenses a breach of the covenarit of quiet
énjoyment; estoppel and‘waiver: Finally, it asserts a cldim for Chicora’s alleged Breach
of the lease. It seeks dismiissal of Chicora’s Complaint; an order-détermining that the
Aease has been breached and an award of afforneys’ fees and costs.
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Plaintiff is & limited liability cotpany organized under the laws of South
Caroling; with-its principal place of business in'North Charleston. 1t was formed for the
purpose of owning and :managing a commercial real -estate building located at 3600,
Rivers Avetie in North Charleston (the “Pioperty). Fetter is anon-profit corporation
doing business in. North Charleston. Fetter entered into a commercial lease (the “Lease®)

with Chicora for occupancy of a certain portion.of the Property:

I FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. PRELIMINARY CONCLUSION OF LAW

1 find, prelindinarily; that this ‘Court has jurisdiction of the patties as well as

siibjéct inatter juitisdiction. Vénue of this-case is proper in Charleston County:

B. FINDINGS OF FACT

Based on;the testimony provided at the trial and a review of the franscript of record, T
hereby wake the following findings:
1. 1 FIND that the Leasé (Exhibit F) executed between the parties confains the
following provisions:
(&) Section 2 required “Tenant takes the, Premises “AS IS’ .except as deseribed in

Exhibit B, with Tenant to recejve delivery of the Premises after safisfactory completion of the
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‘Tenant Improvements by Landlord.”

(b)Section 3 of the Lease, included the following language: “If Tenant’s failure to;
occupy the Pretiiises is due to the Landlord’s failure to: compléte:improvements or to perform
any ‘ofhier obligation set: foith. hetein; ther Tendrit’s obligation to pay: ifitétior finishing: costs
pursuant to this Section 3 shall be exoused or waived:” |

(© Sectlon 4 of ithe Lease states in part, “Upon completion :of the Tenant
Improvements.as provided herein anid the issuanice of 4 cetificate of cecupaticy the tein of this
Lease shall commence (the “Term Commencement”); which shall occur by November 1, 2014,

(@) Section 6 of the :Ledsé recognizes that the premises. are to be used for
healthcare services.

(€) :Section 14 requires-that both: the Landlord and Tenant comply: with all laws,.
stafutes, and ordinarices, anid government riles and regulations.

(® Section 46. acknowledges the obligation to workwuh thie Tenant in obtaining
any licensing necessary: in order to satisfy reqiiiremeiits of the -Setith- Carolina Department -of
Health and,Environmental Control and Department of Alcohol and othet. drug abiuse sefvices;

(2) Section 50 of the ‘Lease repeats language that has ‘been stated before and
inchides the:following, “The Landlord shall déliver the Premises AS IS after the improvereiits
contemplated on: Exhibit B are: completed and a certificate .of occupancy is delivered to the
Tenaiit, which shall occuf fio later than Novembet. 1, 2014.”

(h) Exhibit B to theLease containg the followitig langirage: “Tetianit shall contract
with the: Landlord or an‘approved.generdl contractor fo make any-and all Tenant Improvements
in accordarice with the applicable. buildinig codes:and craftsmariship standardsto fhe:satisfaction

- of Tenant, Landlord;;and the'City. of North Charleston such thata Certificateof Occupancy will
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be issued i a‘timely fashion.”

() Section 36 of the Lease is entitled “Corporate Agreement” amounts to a
merger clause and states-that there are no oral agreements effecting the ledse. Tt furthier statés
‘that the texms of the agreemerit-are the entife agreemient. |
2 1FIND it Ghicora was unable fo complete: the improvements and obtain a

certificate:of occupancy by November 1,72014 through no faiilt of or cavised by Féttér.

3. XFIND that-on April I5; 2015 an additional Lease for storage space was entered
ifito bétween the parties i order that the Deferidatit could store, riedical secords at CNH, which
lease was'to run concurrently with the original Lease for 1,776 rentable square feet at.the rental

rate.of $1,776.00 per month.

4, 1 FIND that Eetter took possession of the storage space and fadé payments in
accordance ‘With its obligations for-a period of 12 consecutive months, but was forced to. vacate
the ‘premises, removing the medical records, when leaks were discovered in the buiilding.
Thereafter, Fettér was advised that Chitora would fiot take any fepairs. See Jores Page 350,

lines1:25; Page 351, lines 1-19.

5. LFIND thata First Addendum to the Lease was executed between the parties on
April 16, 2015, which increased the square footage and included the followiing langiiage: “Terin.
Comitiericetnent, as defined in paragraph 4 of the Lease, a§ occutting Upon completion of the
Tenant Improvements-and the issuance of a certificate of gccupancy for the Premises, shall ocour
by Jude 1, 2015:” Chicora again was-anable to delivér the Prefiiises by-the diie.date; through nio-

fault of Fetter.
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6. I FIND that Fetter in an effort to ‘honor iits obligation under the Lease. had
obtained a grant from the’Health Resources‘and Services Administration; had :ordered compiter
equiipment costing over $100,000.00;.and spent other monies in anticipation of moving into the
GNH upon completion of the Tenant Improverietits. See Jordan Page. 252, Lines 1-25; Page 253 *

Lines-1:1.7.

.:'Zi; - IFIND-that-a Third Addendun o the Tedse was executed by the parties. dated
Névetnber23, 2015 which included in Section D'the following terms:“Term Commencement.of
the Lease shall occur uporn completion of the Tenaiit Iinprovemerits and issiiance of a certificate
of occupancy for, the Premises, which shall occur on or before ninety (90)-days-from the date a

Conitract is executed between Cotractor and Tenant,but no later than February 15, 20163

8. 1 FIND that on December 22, 2015 a Temporary" Certificate of-Occupancy was
issued by the:City.of North Charleston, which provided fot the Tenaiit t6 move ir fiiritiire.

9:  IFIND that on January 1, 2016, Chicota forarded a létter: to Fettér stating that
thie premises were ready for occupancy and providing the staterent that the cost for upfitting aiid
tent had become due and payable: See David Page 182, Lines, 7-17.

 10;. I FIND théreaftér on Janiiary 21, 2016, a final Certificate of Occupancy ‘was
issued by the City of North Charleston without.afiy attémpt being made by Chicora to determine.
wiliethef or n6t the Tenant Improvements had been complefed to the satisfaction of Fefter in.
accordance with the sécond paragraph of Exhibit B.of theLéasé. See David Page 190, Lines3-7:
11. I FINDthat multiple ifispections ofthe premises took place before and. after, the
issue of ‘the Certificate of ‘Occupancy by representatives, of Fetter includirig’ Corbitt Hirison,
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chaititian of its Faéilities Committee; .Ruth Jordan, its interim Chief:Executive Officer; Adrian
Williams, 2 professional engineer and constriction manzger; and Arétha Jones, the presént CEO
of the: Defendant, with each reaching the decision that: the Tenant Improvements had not been

e

completed..

12.  IFIND ‘that Corbitt:Hinson as :‘Chairman of the Facilities ‘Committee indicated
that he visited the =pféﬁiise$ on riultiplé-6¢casions before and after the Certificate:of Occupancy
had been ‘issued with other miembers. of his commiitteg, Which é’in"éiudéd.hfe'bﬁar& Brown afid
Antoine Sanders: Sanders is a local banker and Brown is local realtor: He' testified that he-was
shocked at the condition of the prémises 4nd was. concemned bécanse Fetter Was iinder a federal
deadline to- take. advantage of a grant that had been obtainied from a, federal health services
agenicy. for the provision of health and medical services. His statement regarding the
unsatisfactory coriditich of the: Tenant Improvemernts Was shafed by the other members of his

committee -and reported-to Fefter’s Board. See Hinson Pages 145-149. '

13; 1 FIND that Ruth Jordan the interim CEO; testified in detail regarding her
position 4§ intetind CEO and the origoing négotiations that shé had in having the leased prémiises
available ‘for. use ‘as a healthcare facility; and the delays in having the Tenant Improvements
ccm'p'iétéd as feqiired in the Lease. She:provided the opinion thatthe Tenant Improvements were
never completed. She testified that the items set forth ofi Exhibit R were not change otders ot
add-ons. She testified that she had visited the' property“on multiple-occasions both before.and
after thesissuance of a Certificate of Occtipancy. ‘Shé further testified that she'had taken medical
staff fo the’ premises to™ inspect the property and concluded that the premises could. not be
occupied:as :‘ﬁjﬁiéai'cm?:.f“aéﬂity based oii-the conidition of the propérty: and the incompletion of the:
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Tetaiit Itiprovements. The deficiéncies are set forth 4ri her téstimony on Pages 272, lifies 1:25;

Page 273, lines 1-25; and Page 274, lines 1:13.

14. 1 FIND that Adrian Williatas inspected the propetty-on several 6ceasions priorto
the issuance of 2 Certificafe of Occupancy and thereafier inspecied ihe: properfy between.
Eebruary 5 and -February ‘9, 2016 ‘utilizing the ‘architectural drawings that were prepared for
Fetter. He prepared what is knowi 45 “Exhibit R” based -on those. drawings. He provided the
opinion that the condition .of the leased prefises would not permit Fetter to move in:aud operate
a hedlthcare facility: He further testified-that the items shown-on “Exhibit R” were:not related to
any change orders. He advised that the bathiooms weré hot finished, sinks wete fot installed, the
front desk was not. set up, and there ‘was no exit door, in addition to those items cited in the
répoit. He provided the; opinion that based o what he kiew aboiit the operation of Fettér; ‘with
the items' set forth on Exhibit R, that Fettef could. niot. have moved in and operated a healfhcare

facility. See Willidms Page 324 lines 1:25 and Page 3:2‘-5»‘, lines 1:25.

15. 1 FIND. thaf the three page, single spaced list of items set forth on Exhibit R,

rooms with missing sinks; rooms with missing toilets; walls that-needed to be repaired or moved;
floots aiid e#iligs that sieeded feparr, multiple problefis with doors, latches, locks «and
misaligned doors; that with other defects placed the premises in a conidition where it was unready

for Fetter’s use as a healthcare facility:

16;  I'FIND that:Sections 6; 14, and 46 of'the Lease place Chicora on notice that'the
prefrises;were 16 be:used for healtheare services.and Fettét Would have:to comiply with all Tegal
requirements.. Section 29 CER, 1910.1030 (d) sets. forth :standards for facilities providing
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olitpatient care to have implanted basi¢ infection procedures. These standard -procedures include
installation and rhaifiteriance of handwashing facilities inside examination rooms. Exhibit R

reflected significant deficiencies in the subject premises including the following:

Room 1303

Room 1304

‘Room 1305

Rooin 1312

Roomi 1313

Roori 1320

Room 1323

Room 1324

Room 1346
Room 1347

Room 1350

Pedsmissing'sink

Peds Triage missing sink

Relocation of the sinkis requited in the.plans,
Peds Exatn missing sirik.

Peds'Exam missing sink.

Aduilt Bxath missitig. sink

Adiilt Exdm fhissing sink

Adult Exam missing sink

‘OB Exami add sink

OB Exam add sitik
OB Exarm add sink

“The installation of these itefns, as well as the cthef itenis set foith on Exhibit R, ate reqiired

before'a healthcare facility could legally commence its operation. A

17.  ‘Based on the testimony and-the Court’s own.review of the items: on Exhibit R; I

FIND that the Tenéint Ifhprovements Were fat from cormpleted.

18.  1FIND that Karl David-was the construction supervisor for: Chicora at/CNH-and

Péage.lifies 14-19:
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19. I FIND that David testified that the items listed on “Exhibit R”*were not-add-ons
or change orders, contradicting ‘testimony that had been provided by both Dirbano and

Blackburn: See David Page 194, lines 22+25.and Page 195; lines 1-3.

20. 'L FIND that the Ceitificate of ‘Occupancy-obtained by David was done without
attempting to-tell Fetter. Although Chicora:may have had no legal .or contractual obligation to
advise Fetter ‘that Tt ‘was seeking the Certificate of Ocupancy; the fact is that: Fetfer had no
opportunity foprovide input concerning the Tefiant Improveineits that had not been completed.
SeeDavidPage 190, lines 3-7.

21. I FIND that-the issuance ‘of 2 Cettificate, of Occupancy dogs not establish that the
separate Fequitément of Sompletiofi of Tenarit Impioverients had been compléted.

'22. 1 FIND. that Chicora sent Fetter-a bill on January ‘1, 2016 (after issuance of the:
Temporary Certificate of Occuparicy, but before issuasice, of the peranent Certificate), calling:
for Féttér to begin paying rent immediately:

23. 1 FIND: that David had discussions with Ruth Jordan and Adrian Williams-after
the-preparationi of “Exhibit R, biit only wanted t6.discuss begifining payent of rent-ahd 16t the.
condition of the property:

24.  1FIND that on February 23, 2016, Feiter offered a payrent to: Chicora for certain
itétns (not Exhibit R items) that had been agreed to -b@::upﬁt 1tems:

25.  IFIND that Chicora never accepted this ‘offer and never, did ‘any: further work ‘of

‘any sort on the projected Fetter premises.
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26. I FIND that both Blackburn -and David acknowledged by separate emails that the
‘Tenant Improvémeiits had not beén cormpleted.:See:David email. (Exhibit T) sént March 2, 2016

at7:41 a.m..and Blackburn email (Exhibit T) sent March 22, 2016.

27. 1 FIND that Darbis Briggman, head of the City of North Chatleston Inspection
Department; testified that in-issuing a Certificate of Occupancy-in an existing building;-that the
City is coticériied only aboiit codé requiréieiits rather thah craftsmanship. He téstified thiat he
did not perform the inspection; that fis provided tio photographs related to the fuspection; and he
further testified that.he was-not the. inspector from the City-who actually inspected the property

before the Cettificaté of Occiipancy had been issiied. See Briggman Page 317, linés 3-14.

28. 1 FIND that the testimony of Aretha Jones further supported Fetter’s position, as:
shie ‘testified that. she had been, priot fo accepting the position at Fefter, the Chief Executive
féfﬁcé‘r. of the Community Health Center of Savannah for 17 years and-had a Masters degree in
viewed the space initially in late January; 2016 during her initial interview with Fetter with the
Board chairfnafi at the time; thie intefic CEO, Riith Jordasi; and the Chief Medical Officer, Dr.
Shantae Williams: She testified that what she saw was a disaster; water was pouring into back
offices; five ot six doors were placed up against the wall; sinks that were: supposéd to- be:
positioned were hanging off thi walls. She testified that she came back for a second interview
and- again Walked the space at the CNH finding that no changes had taken place. as to the:
condition of the. proposed leaséd premises. ‘She viewed the propeity several times thereafter

including April; 2016, and during a recent visit.in 2018, where she was invited to inspect the.

space by, the Coiinty :of Chatléston, Who had acqiiited the propeity froni Chicora. She ‘testified
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that the condition of the property hiad not changed frof het.initial ‘Visit throuigh the fime of her
last inspection: ﬁSh@eiﬁ;;th@:‘iﬁSﬁﬁ@d that she was concerned. about the. issue of the Certificate of
Occuparcy and attempted to teach Mi. Whitaker, the inspéctor who issued the Certificate:

‘Whitaker, according to Jones, referred her to Datbis Briggman, whoe did ot feturn hef call. Her
testimony echoed the'statements made by Hinson, Williams; and Jordan that the. premises c.ould_;
not be: utilized a8 a healthcate ff"abiilfiify",ﬁ as Chicora. had not. satisfied 4ts obligation to deliver
completed Tenant Improvemerits: ‘See; Jones Page 348, lines 3-25; Page 349, lines 1-25; Page:

350, lines 125; Page 351, lines 1-25; and Page-353; lines 19:

29:  IFIND that:Chicora attempted to raise an issue‘alleging that Fettef decided.not to
‘testimony of both Ruth Jordani :and Aretha Joniés contiadicts that Statément. Even though both
séid there were misgivings about a decision fo move in; both indicated that they believed Fetter
had a legal obligation to doso, if Chicora had complied with its obligations under the Tease to
provide a facility where the Tenant Improvements were completed so the premises could provide
healthcare servmes ifi ‘eotnpliance with: state and federal laws and régulations. See Jones Page

360, lines 18-24 and Jordan Page:277, line 25; Page 278, lines 1-7,

30. I FIND that the Lease was prepated by Douglas Dutbano, 4 Utah lawyet who
initially acted as the managing member of Chicora: As‘a lawyer, he was well aware that the lease
imposed a dual obligatich on thé landlerd, to obtain-a Certificate of Oceupancy and to cottiplete

the Tenant Improvements: He was'also aware of the intended use of the premises-as a healthcare

facility, and was thus well awate of the Highly regulated status of healthcare: facilities.

(61366837 DO 12



31. 1 FIND that Durbano was not physically present,during most.of the relationship
betweeri the parties, ‘but sdid he believed that “Exhibit R” included substantial ¢hange orders.
Durbano’s: .claim that Exhibit R inclided change. otders was vague, utisuppotted, and was
‘contradicted not only by Defendant’s witnesses, but by Plaintiff’s supervisor David. Moreovér,
the Very hatuié of the defects shown ‘on Exhibit R shows ‘ithai"they.rwqr.c integral to any initial
iplans-anid therefore Were ot charige ordets:oradd-ons. I THEREFORE FIND that this claim of
Durbano’s mustberejected: See Purbano Page 96, lines 6-23; Page 97, lines 6-25; Page 98, lifies.

1-3.

32. I FURTHER FIND that Durbano’s ‘festimony attempted to merge the ferms
“completion of tenarit itprovefterits” and “certificats. of o.ccap‘an‘c'y?5 with the-testimony being
provided: “so when we are talking about the: term .complete in the Lease, I believe it is my
intetpretation of thé Leédse 4nd. .as my common déalings in the past, is that .7!':1_"1,6 tenant

improvements are substantially completed and the capstone being the Cettificate of Occupancy.”

33.  TFIND that Durbano’s testimony refereticed ini Finding 32 1§ an attémpt to titilize
parol evidence in order to define the. terms “Completion of Tenant Improvements™ and

“Certificate‘of Occupaticy” and relies-on languge riot inichided ifi the Léase.

34.  1-ALSOFIND that Chicora has atfeﬁiptea in its-presentation to state that it has
‘substantidlly complied with its obligations to provide completed Tenant Improvenents. Sectiof
15-3-630 of the South Cardlina Code of Laws; as-amended, provides the following definition of
substantial, completion,. to wit: According to subsection (b) of ‘the Code, “that degree of

compleétion of a project, improvement,-or a.specified area or poriion thereof (in.accordarice with

the, contract. documents; ds modified by dny change ovders .agvéed to by the parties) upon
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attainmeént-of which:the owher-can ‘use the saime for the purpose for-which. it was intended.?
Emphasis-added.

35, 1 FIND-that it is $ignificatit that hofie of Plaintiff's withiesses evet expressed 4y
understanding ‘that the Tenant Improvements were for, premises that the Lease specified was to

be & healthcare facility.

36.  TALSOFIND that there is no indication that the Certificate of Occupancy. in any
way indicated that thie. prémises were suitable of ready fof oecipancy and iise 43 4 healthcare
facility:

37. T FIND that the terins set forth i the Lease, as dmended, are express and dofiot
provide the Court with the ability to interpref:the Lease in'accord-with the: position presented by
Chicora. In"the alternative, 1 find in aceordance with Sotith Catolina‘law: Section 15:3-630 6f the

| Souith ‘Carolina =~C9ﬂf§:;pr,o§id,c.s a definition of substanftial complefion which appears: to be the
argiment-of Chicora in this matter

38. LFURTHER«‘FIND that '-fhe preponderance-ofievidence supports the finding:that
the Tenant Iinprovemerts had not been completed..

Chicora appears fo make two arguments, neither of which is persuasive:
First, Chicora appears to-argue that obtaining:the Cerfificate of Occupancy amounted to 2
deterriiination that the Tenant Improvemetits had béén completed, the, premises were réady for

oceupancy; and Fetter’s:failurefo occupy and begin paying refit was a breach.
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This arguitienit is uinsnccessfil becausé the lease iiposed two obligations ofi Chicota,-and
obtaining the Certificate of Occuparicy met orily one'of those obligations: This was-an express

Contract in that respect,:and it must be viewed as such.

If an agreement is clear and capable of legal construction; a court’s only function is to
interpret its lawhul nieaning and ‘the fitéition of the patties -as found within the agréenert dnd.
give effect to it. S.C: Dept. of Transp: v..M:& T Enter: ofMt Pleasant, LLC, 667 S.E:2d 7,379
S:€: 645 (Ct: App. 2008): Courts must- consfrue and enforce contracts as written in: order to
preserve the fundamental rights of freedom of coiitract. Id. Where the contraet’s 1anguage is:
clfcérzandunambiguous, the language alotie deterinines, the contract’s force and effect. See .Davis
v. KB Home of §.C., Inc., 394 S.C. 116, 127,713 S:E.2d 799 (Ct. App. 2011). See McGill y.
Mooire, 381°S.C. 179, 185, 672 SE.2d 571, 574:(2009). Words cannot be read Tnto a contract to
impart an intent unexpressed when the confract was executed. Davis, supra and Pee Dee Stores;

Irie. v. Doyle, 381 S:C..234, 241,.672 S.E.2d 799, 802 (Ct.App.2009).

There afétwo requiréimerts that trigger Defendant’s 6bligation to begin making payiménis
‘under the Leas¢ which are clearly set forth it multiple sections of the Lease, as aménded, ‘which.
.are complétion. of the Tenant Improvements and ‘the issue :of a Certificate “of ‘Qé:cgpagcy.
Accordinig to Black’s Law Dictionary, the terii “and” is “a conjunetion connecting words of
phrases inprezs_sing" the idea that the latter is fo' be added or taken along with the first.” See

Blaek’s Law Dictionary, S Edition, Page 79. Plaintiff catinot separate the two reqiiréments
‘placed in this Lease:

As theiierms of the Lease set forth. express conditions to obligate the Defendant to make
‘paymeént and’to occupy the:premises; Plaintiff'has failed to comply with its.obligations:and have
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10 right to enforce this Lease. See-Ahrensv. McDaniel, 287 S:C. 63, 336 S.E:2d 505. (Ct.App.
1985) -and -Coastal Seafood Co., Inc. v. Alcoa S.C;, Inc., 298 S.C. 466, 381 S.E2d 502
(Ct.App.1989) and Lach v. Cakhill, 138 Conn. 418,85 A (2d) 481 (1951). Plainitiff cannot rely
on substantial performance as a basis for recovery beécaiise -the doctriné of Bubstatitial

performance does not-apply fo express conditions: Id.

Second, Ghicora argues that if it-had two obligations it did perforthi both of them. Thisis
a question.of factas to-which Chicora bears the burden of proofias any plaintiff does on ordinary
questions of fact. Even if Chicora did siot have, thie burden. of proof, T would find ‘that the:
evidence shows. the ‘Tenant Improvenients ‘were not completed. S:C. Code ‘Section. 1534630,
althdugh. it -applies: literally to suits against' engineers and architects, offers a good; ‘workable
defiiition of when Tenant Improvements are completed. The totchstone is 16t as Durbatio tried
to claim the ‘issuance of a Certificate: of Occupancy; but that point at which the -,p.r..er.ﬁj.iisﬁ@.‘s are
feady to. be wsed for the intended purpose. It appearsthat these prefitisés Were not féady for any
use, but as a healtheare Facility; treating patierits and having to. comply with.numerous _S't_'ét'.e and.
“federal fe‘gﬂétibné; the premises-were certainly unready and the Tenant: Improvements ‘were by

:no means completed.

s o B s

“Where. the cotitract’s language’is.cledr afid inambiguous, the lafigtage alotie: determine

the contract’s force and effect”” McGill v. Moore, 381 8.C. 179, 185, 672 S:E:2d 571, 574

(2009). “The coiirt’s diity is'to &nforcé the tontract made by the parties régardless ofts wisdori
or*folly, apparent ‘unreasonableness; o the parties’ failute to guard their Tights; carefully” Ellis -
¥. Taylor, 316 S.C. 245, 248, 449 S.E.2d 487,488 (1994). “The court is -without authority to

consider parties” secret initentions, and therefore Words cannot be tead.int6 4 contract to inipact
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an intent unexpressed when the.contract was executed:™ Pee Dee: Stores; Inc. v: Doyle; 381 S:C..

234,241, 672'S:E2d 799, 802.(Ct. App. 2009).

“The parol evidence rule'prevents the infroduction of extrinsic evidence of:agreements or
understandings contemporaneous with o-prior o execution of a Written instrument when the
exirinsic evidenice is to be'used fo contradict, vary; or explain the written instrument” Gilliland
v:. Elmwood Props:, 301 S:C: 295, 302, 391 ‘SE2d 577, 581 (1990); See. als6 11 Satiucl
Williston & Richard A Liord, A Treatise on Law of Cotitzacts § 53:1 (4% ed. 1999) (explaining

the: ‘parol. evidence rule “prohibits the .admission of exirinsic evidence of prior or

cgn’tergporaneou_s ioral agreements, or:prior wriftén agréements;. to. explam the ffﬁe”anm‘”’“"""_g“e of a,
contract when the paities Havereduced their agréement to ‘an unambiguous integrated wrifing”)

(emphasis- added). The parol evidence :rule: is particularly applicable: where: the written:

iFretit, Cotitals 4 merger or ifitegration clauss. U.S. Leasing Corp. v. Janicare; Inc:, 294

SiC: 312, 318, 364'S:5:24 202, 205.(Ci: App. 1988).

‘A merger clause-expresses the intention of the parties to treat the writing as-a complete

infegrafion ‘oftheir-agreement? Wilson v. Landstom, 281 S.C. 260, 266, 315 S.E:2d 130, 134

(€t. App. 1984); see also 11 ‘Samvel Williston & Richard A. Lord, A Treatise on the Law of

Confracs § 3321 (4% ed. 1999) (same); Black’s Law Dictionary 880 (9™ ed: 2009) (defiriing an

ititegration clause, also termed 4 merger clase, 45 “[a] cofitractial provision stating that, the.

conttact -represents the: parties’ .complete and firal /agreement and isupersedes all informal

understandings:and:oral agreements relating to the:subjéct matter of thecontract?).

“The terms ‘of: a :completely integrated ‘agreement :cannot be- varied or contradictéd. by
‘parol eviderice of prior or-conteriporatects agreements niot included iri swritinig,” Wilson, 281
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S.C. at 266, 315 S.E2d at 134, Furthermore, when the writing on its face appears fo express the
‘whole agreement, "péfbl:'cviiiéﬁtié cannot be admitted. t6 add another term to'the agreement;even

when the writing is silent.as to the particillar term souglit to b¢ establishied. U.S.Teasing Corp..

294 S.C. at318,363, S.E.2d at 205; see also Blackwell v. Faucett; 117 S.C. 60, 65, 108 S.E. 295,

296 (1921) (noting if the writing 6n its face appedrs to express the: whole agreement; parol

evidence cannot be admitted to add another term thereto). .

Since ‘Chicora failed to et its obligations a§ & landlerd; Fetter was.not:called upon to:
meet-its obligations as 4 tenant; 'and therefore, its failure to take:occtipancy and pay rent was'fict

a breach of the lease by Fetter.

IT IS THEREFORE ORDERED AND DECREED; that the Complamt of the Plaintiff
is hereby dismissed and the relief prayed fot in the Coutiterclaim is héreby grarited ‘with-the
‘Plaintiff being ordered to-refund the initial deposit of $17,000.00, fogether with interest, anid the
Plaintiff being reqitired to pay: for the attorfiey’s fees and. costs incurred by the Defendant in

litigating this matter.

ITIS SO ORDERED ihis /% aay of Apil, 2019

Mt _lPIQaéaﬁt; South Caiolina

Wade H Logas, III
Special Judge
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