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‘ v ;vlf‘%'T;« i ‘ '
Applicant;="**v "=y
)
V. ) ORDER OF DISMISSAL
. )
State of South Carolina, )
' )
Respondent. )
y

This matter comes before this Court by way of an Application for Post-Conviction filed
on August 21, 2018, by Sara Hodson (Applicant). The State (Respondent) filed its Return and
Partial Motion to Dismiss on November 1, 2018, An evidentiary hearing in the matter was held
before the undersigned on June 27, 2019, at the Lexington County Courthouse. Applicant was
present and was represented by Ashley A. McMahan, Esquire. Respondent was represented by -
Assistant Attorney General Taylor Z. Smith of the South Carolina Attorney General’s Office. At
the hearing, Jordan Hodson and Applicant testified on Applicant’s behalf and E. Deon O*Neil,
Esquire, (Counsel) testified on behalf of Respondent. Following a thorough review of the record
in its entirety and the testimony and evidence presented at the evidentiary hearing, this Court
finds that Applicant has failed to meet her requisite burden of proof and denies this application.

PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to qrders of commitment of the Lexington .County Clerk of Court. During its October of 2013
term, the Lexington County Grand Jury indicted Applicant for unlawful conduct towards a child
(2013-GS-32-03004). During its September of 2015 term, the Lexington County Grand Jury

indicted Applicant for aiding and abetting homicide by child abuse (2015-GS-32-02368).
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Counsel represented Applicant on these charges. Assistant Solicitor L. Suzanne Mayes of the
Eleventh Circuit Solicitor’s Office prosecuted the case on behalf of the State. On November 3,
2013, Applicant appeared before the Honorable Doyet A. Early and pleaded as indicted to both

charges pursuant to North Carolina v. Alford, 400 U.S. 25 (1970). Judge Early accepted the

Alford pleas and deferred sentencing. Thereafter, on February 5, 2016, Applicant moved to

withdraw her pIeas on the basis that her husband, who had been the codefendant in the case, had

“recently provided favorable information through letters.” After a hearing on the motion, Judge
| Early denied Applicant’s motion to withdraw her plea Thereafter, Applicant appeared before the
Honorable William P. Keesley for sentencing. Judge Keesley sentenced Applicant to concurrent
terms of imprisonment of ten years for unlawful neglect of a child and twenty years for aiding
and abetting homicide by child abuse.

Applicant filed a timely notice of appeal. On March 10, 2016, pursuant to Rule
203(d)(1)(B)(iv), SCACR, Applicant filed her pro se explanation in which she argued that there
was an issue that could be reviewed on appeal. In her explanation, Applicant raised the following
issues: |

1. Iputin for a withdraw of my plea;
2. I'received new evidence following the signing of my plea;

3. The solicitors [sic] witness statements should have not been
allowed b/c they did not directly relate to the said charges; [and]

4. My attorney did not investigation or interviews for [sic] my behalf,
The South Carolina Court of Appeals allowed Applicant to proceed with her appeal on June 17

2016, Thereafter Applicant’s appellate counsel John H. Strom, Esquire, filed a brief pursuant to

Anders v. California, 386 U.S. 738 (1967), raising the following issue:

The trial court abused its discretion in refusing to allow [Applicant] to withdraw
her Alford plea to unlawful conduct towards a child and to aiding and abetting
homicide by child abuse where, after [Applicant] entered her plea, her co-
defendant husband stated in letters written to her that he was prepared to testify
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that she was not [sic] present when Minor 1 ingested a fatal amount of
methamphetamine.

Following a review pursuant to Anders, the Court of Appeals dismissed Applicant’s appeal and
granted appellate counsel’s motion to withdraw as counsel. State v. Hodson, Op. No. 2017-UP-
371 (S.C. Ct. App. filed October 11, 2017). The Remittitur was issued on October 30, 2017.
CURRENT PROCEEDING
On August 21, 2018, Applicant filed an Application for Post-Conviction Relief, in which
she made the following allegations:

1. Ineffective assistance of counsel;

a. I feel my attorney inadequately represented me a [sic] my
best interest; and

b. My attorney Mr. O’Neil did not interview anyone on my
behalf nor did he get a specialist to represent the defense in
my case. He also I feel allowed the court to “rush” and
pressure me into a decision which can be verified by
reviewing the dates on my indictments and the date on my
plea was accepted. Mr. O’Neil also told me that I would
likely not receive more than 15 yrs (likely only 10 yIS)
which played heavily into my accepting the plea
agreement. And lastly Mr. O'Neil was negligent in
informing me that I could immediately file for a sentence
reduction.

2. Newly discovered evidence

a. I received a letter from my co-defendant after the plea
acceptance stating he was fully responsible for the injury
and I was unaware of my daughter being hurt.

On June 19, 2019, Applicant filed an Amended Post-Conviction Relief Application, in
which she made the following additional allegations:

1. Ineffective assistance of counsel,

a. Counsel failed to call mitigating witrllesses that would have
resulted in a lesser sentence for the Applicant.

At the start of the evidentiary hearing, Respondent requested that Applicant specify for

the record the grounds upon which Applicant would move forward at the hearing. Applicant
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specified that she would be moving forward only upon the allegations specifically mentioned in
the origipal and amended applications. Because those allegations are thé only grounds upon
which Applicant moved forward at the evidentiary hearing, all other grounds are deemed to be
waived and will not be addressed in this Order.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has thoroughly reviewed the record in its entirety. Additionally, this Court
heard the testimony presented at the evidentiary hearing and was able to observe the witnesses
presented at the evidentiary hearing, which allowed the Court to scrutinize the credibility of all
witnesses presented. Set forth below are the relevant findings of facts and conclusions of law as
required pursuant to 8.C. Code Ann, §17-27-80 (1985).

Applicant, like all other defendants, has a right to the assistance of effective counsel as
provided by the Sixth Amendment to the United States Constitution, See Strickland v.
Washington, 466 U.S. 668 (1984); Lomax v. State, 379 S.C. 93, 665 S.E2d 164 (2008).
Applicant has the burden of proving the allegations in his post-conviction relief action, and when
alleging that trial counsel was constitutionally ineffective, he must prove that “counsel’s conduct
so undermined the proper functioning of the adversarial process that it cannot be relied upon as
having produced a just result.” Strickland, 466 U.S. at 686

In evaluating allegations of ineffective assistance of counsél, the reviewing court applies
the two-pronged test outlined in Strickland, 466 US 668. First, App}icant must prove that
counsel’s performance was deficient. 1d.; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624,
625 (1989). Under this prong, the court measures an attorney’s performance by its
“reasonableness under prevailing professional noﬁns.” Cherry, 300 S.C. at 117, 386 S.E.2d at

625 (quoting Strickland, 466 U.S, at 690). The proper measure of performance is whether the
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attorney provided representation within the range of competence required in criminal cases.
Butler v. State, 286 S.C. 441, 442, 334 S.E2d 813, 814 (1985). “Counsel is strongly presumed to
have rendered adequate assistance and made all significant decisions in the exercise of
reasonable professional judgment.” Id. (citing Strickland, 466 U.S. at 690). Applicant must
overcome this presumption to receive relief. Cherry, 300 S.C. at 118, 386 S.E.2d at 625. Second,
counsel’s deficient performance must have prejudiced Petitioner such that “there is a reasonable
probability ;;hat, but for counsel’s unprofessional errors, the result of the proceeding would have
been different.” Cherry, 300 S.C. at 1 17-18, 386 S.E.2d at‘ 625.

Witl} respect to guilty plea counsel, Applicant must show that there is a reasonable
probability that, but for counsel’s alleged errors, ‘he would not have pleaded guilty and would
have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52 (1985). The “prejudice prong
ordinarily requires more than simply a defendant’s assertion that but for counsel’s deficient
performance he would not have pled but would have gone to trial.” Stalk v. State, 383 8.C. 559,
563, 681 S.E.2d 592, 595 (200?). The standards do not establish mechanical rules; the ultimate
focus-of inquiry must be on the fundamental fairness of the proceeding whose result is being
challénged. A court need not first determine whether pdunsel’s performance was deficient before
examining the prejudice suffered by the defendant as a result of the alleged deficiencies, If it is
easier to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice, that
course should be followed. Strickland, 466 U.S. 663.

Mor'eover,v Strickland does not require a finding of ineffectiveness merely for deviation
from some rigid rule of representation. Rather, Strickland requires the post-conviction relief
applicant to prove‘ “counsel made; errors so serious that counsel was not functioning as the:

‘counsel’ guaranteed the defendant by the Sixth Amendment.” Id. at 697. Therefore, the function
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of the post-conviction relief court is to determine if “in light of all the circumstances, the
identified acts or omissions were outside the wide range of professional competent assistance”
required of a criminal defense attorney. 1d. at 690.

“A guilty plea is a solemn, judi(;ial admission of the truth of the charges against an
individual; thus, a criminal inmate’s right to contest the validity of such a plea is usually, but not

invariably, foreclosed.” Dalton v. State, 376 S.C. 130, 137, 654 S.E.2d 870, 874 (Ct. App. 2007)

(citing Blackledge v. Allison, 431 U.S. 63, 74 (1977)). “Indeed, where a thorough colloquy is

conducted, courts must exercise caution in setting aside the guilty plea.” Garren v. State, 423

8.C. 1, 12, 813 S.E.2d 704, 712 (2018); see Jamison v. State, 410 S.C. 456, 469-71, 765 S.E.2d
123, 129-30 (2014) (observing that “guilty plea[s] must be treated as final in the vast majority of
cases” and instructing that caution must be exercised so as not to “undermine the solemn nature
of ;cl guilty plea and the finality that generally attaches to a guilty plea”). “[Wihile most pleas of
guilty consist of both a waiver of trial and an express admission of guilt, the latter element is not

a constitutional requisite to the imposition of criminal penalty.” Alford, 400 U.S. at 37. Indeed,

“la]n individual accused of crime may voluntarily, knowingly, and understandingly consent to
the imposition of a prison sentence even if he is unwilling or unable to admit his participation in

the acts constituting the crime.” Id. The Supreme Court in Alford noted:

That [the defendant] would not have pleaded except for the opportunity to limit
the possible penalty does not necessarily demonstrate that the plea of guilty was
not the product of a free and rational choice, especially where the defendant was
represented by competent counsel whose advice was that the plea would be to the
defendant’s advantage. S

Id. at 30,
In essence, an Alford plea is a guilty plea, which carries the same penalties and punishments.
State v. Herndon, 403 S.C. 84, 91, 742 S.E.2d 375, 379 (2013). Furthermore, the entry of an

Alford plea “has the same preclusive effect as a standard guilty plea.” Zurcher v. Bilton, 379
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S.C. 132, 137, 666 S.E.2d 224, 227 (2008). Indeed, in South Carolina, “there is no significant

distinction between a standard guilty plea and an Alford plea.” Herndon, 403 S.C. at 93, 742

S.E.2d at 380,

Based on this standard set forth above, and the reasoning below, this Court finds
Applicant has failed to meet her requisite burden of establishing any constitutional
ineffectiveness. of counsel, The allegations are addressed fully below:

Newly discovered evidence.

The Uniform Post-Conviction Procedure Act states a person may institl;.te a post-
conviction relief action if “there exists evidence or maferial facts, not previously presented and
heard, that requires vacation of the conviction or sentence in the interest of justice.” 8.C. Code
Ann. § 17:27-20(A)(4). If the applicant contends there is evidence of material fact not previously
presented, the post-conviction relief application must be filed within one year after the date of
actual discovery of the facts by the applicant or after the date when the facts could have been
ascertained by the exercise of reasonable diligence. S.C. Code Ann. §17-27-45(C). An applicant
seeking relief based on newly discovered evidence after he has pleaded guilty must show:

" [T]hat (1) the newly discovered evidence was discovered after the entry of the

plea and, in the exercise of reasonable diligence, could not have been discovered

prior to the entry of the plea; and (2) the newly discovered evidence is of such a

weight and quality that, under the facts and circumstances of that particular case,

the “interest of justice’ requires the applicant’s guilty plea to be vacated. In other

words, a PCR applicant may successfully disavow his or her guilty plea only

where the interests of justice outweigh the waiver and solemn admission of guilty

encompassed in a plea of guilty and the compelling interests in maintaining the
finality of guilty-plea convictions.

Jamison v. State, 410 S.C. 456, 470, 765 S.E.2d 123, 130 (2014).
Jordan Hodson testified that he is Applicant’s husband and that he was her codefendant in
the underlying criminal case. He testified that he wrote letters to Applicant in January of 2016, in

which he took full responsibility for the fate of the deceased child. He testified that the letters
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stated that he was entirely to blame and thaﬁ Applicant was completely innocent of any crime. He
testified that he alone is to blame for the fate of the infant child. On cross-examination, Hodson
admitted that he had entered an Alford plea and was thereby maintaining his innocence when he
did so. He also admitted, when confronted with the text of the letters, that the letters did not
constitute an admission of guilt on his phrt and the statement that Applicant was innocent of any
crime, but agreed that he had written in the letters that Applicant was not cooking
methamphetamine with him at the home of another on the night before the child’s death. He
testified that he had been rﬁanufacturing meth at Ivan’s home on that night. He testified that he
had dropped the child in the shower.

Applicant testified that she received the two letters from Mr. Hodson in J anuary of 2016,
shortly after entering her Alford plea. She testified that she was not present when Mr. Hodson
was cooking methamphetamine at Ivan’s house on the night before her child’s death. She
testified that the letters contained statements that were favorable to her and that she would not

have entered an Alford plea had she known beforehand that Mr. Hodson would have provided

favorable testimony for her at trial. She admitted that she had t;stiﬁed during her plea hearing
that she understood her trial rights and that she would be waiving them by ehtering an Alford
plea. She affirmed at the evidentiéry hearing that she knew that she. could have called Mr.
Hodson as a witness at trial.

Counsel testified that Applicant had always maintained to him that she was not cooking
methamphetamine ﬁrith Mr. Hodson at.Ivan’s house on the night before the child’s death. He
testified thaft he had attempted to discuss the case with Mr. Hodson’s defense attorney during his
preparation of the case but was rebuffed since the parties were codefendants, and did not

necessarily have identical interests, at the time. He testified that he and Applicant had discussed
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using Mr Hodson as a witness at trial, but he was unsure whether Mr, Hodson’s testimony
would have been favorable or unfavorable to Applicant had they done so. He testified that he and
'Applicant had discussed making unpleasant accusations against Mr, Hodson at trial aé a trial
strategy. He testified that Applicant took the unpredictable nature of any testimony that could

come from Mr. Hodson when she made her-decision to enter an Alford plea. He testified that he

moved to withdraw Applicant’s Alford, plea because she told him that she would not have

entered the plea had she known that Mr, Hodson would have provided favorable testimony for
her at trial.

This Court finds that Applicant’s claim of newly discovered evidence has already been
ruled upon. Applicant entered her Alford plea on November 3, 2015. Mr. Hodson wrote the two
letters -to Applicant in Jénuary of 2016. Counsel moved to withdraw Applicant’s plea in a motion
filed on February 8, 2016, on the ground that Applicant would not have entered an Alford plea
had she known that Mr. Hodson’s testimony would have been favorable to her defense strategy.
Judge Early denied that motion on March 14, 201 6, after heaiing oral arguments from Applicant
and the State, and ‘after considering the content of the letters and the testimony provided by
Appli;:ant at her plea hearing, Applicant renewed the motion to withdraw her plea when
appearing before Judge Keesley for sentencing on March 23, 2016, at which time Judge Keesley
denied that motion on the ground that it had already been ruled upon by Judge Early. Applicant
appealed, and argued that she would not have entered an Alford plea if she had been aware
beforehand of the claims that Mr. Hodson made in his letter to Applicant in January of 2016. The

Court of Appeals affirmed in State v. Hodson, Op. No. 2017-UP-371 (S.C. Ct. App. filed

October 11, 2017).
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Regardless, this Court finds that Applicant has failed to demonstrate that the letters from
Mr. Hodson ﬁonstitute.'newly discovered evidence. The letters did not yet exist at the time of
Applicant’s plea hearing, but the sentiments contained therein and the testimony of Mr. Hodson
could have: been discovered before Applicant entered an Alford plea. Counsel testified that
Applicant };ad always maintained to him that she was not cooking methamphetamine with Mr.
Hodson on the night before the child’s death, and that she had merely been his ride to and from
the cook site, with the child in tow. Applicant testified at the evidentia;‘y hearing that she was not
present while methamphetamine was being cooked on that night. Applicant therefore would have
known that Mr. Hodson had personal knowledge of whether she was or was not present while
methamphetamine was being cooked at the home of Ivan on the night beforé the child’s death.
During her plea hearing, Applicant affirmed to Judge Early that she understood that she ﬁad the
right to demand a jury trial, and to confront and cross examine the State’s witnesses and to call
her own witnesses at a trial, but fhat she would be waiving those rights by entering an Alford
plea. Applicant affirmed that she wished to waive those. rights and enter an Alford plea. After
listening to the solicitor’s recitation of facts, Applicant affirmed that she believed that the State
would have likely been able to prove its case beyond a reasonable doubt. Applicant could have
proceeded to trial and called her husband as a witness in her defense, or cross-examined him if
the State had presented him as a witness. However, since Applicant and her husband were
codefendants, Counsel was unable to question Applicant’s husband and, as a consequence,
- Applicant and Counsel were unable to determine whether any testimony provided by Applicant’s
husband at her trial would have been helpful to. Applicant’s to defense, Applicant and Counsel
considered proceeding to trial, and calling Applicant’s husband as a witness, but Applicant

decided to waive her trial rights and enter an Alford plea in light of the State’s evidence against
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her anfi in light of the unpredictability of any testimony that Applicant’s husband might have
provided at trial. The testimony of Applicant’s husband would have been evidence if Applicant
had proceeded to trial, but Applicant and Counsel did not know whether that evidence would
have been beneficial or detrimental to Applicant’s defense. The fact that Applicant decided to
enter an Alford plea rather than relying upon unpredictable and potentially harmful testimony
from her husband does not make his subsequent statements newly discovered evidence.
Applicant testified at the evidentiary hearing that she would not have entered an Alford plea had
she known at the time that her husband would have testified the way that he did at the
evidentiary hearing; however, this does not change the fact that Applicant waived her right to |
elicit testimony from her husband in part as a strategic calculation of the risk that his testimony
could pose to her, This Court finds that Applicant could have called her husband as a witness if
she had proceeded to trial, that Applicant made the strategic choice not to do so when she. waived
her trial rights and entered and Alford plea. Applicant has therefore failed to satisfy the first
element of newly discovered clevidence.

" This Court finds that the weight and quality of Mr. Hodson’s testimony and the
staterﬁents in his letters to Applicant are insufficient to require that her Alford plea be vacated.
Mr. Hodson was adamant at the evidentiary hearing that the death of the Hodsons’ baby was
entirely the result of his own actions and that Applicant was entirely innocent of any
wrongdoing; however, this Court finds that his testimony was not credible. Mr. Hodson entered
an fifp_r_c-l plea in his criminal case, thereby refusing to admit his guilt. Mr. Hodson admitted at
the evidentiary hearing that he knew that he was refusing to admit his guilt when he entered his
Alford plea. This Court finds that Mr. Hodson’s admission . of guilt and protestation of

Applicant’s innocence, and the statements that he made in his letters to Applicant, contradict his
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entering an Alford plea, and they therefore lack credibility. The statements to Applicant in Mr,
Hodson’s. letters and his testimony at the evidentiary hearing appeared to be opportunistic
attempts to throw a lifeline to Applicant once there was no longer any legal risk to himself,
Furthermore, the substance of the statements in the letters and Mr. Hodson’s testimony are not
exculpatory for Applicant, Counsel’s own medical expert, whom he hired in preparation of '
Applicant’s defense, confirmed the conclusion of the State’s expert that the deadly decline in the
health of the child occurred over a period of time that could have extended for days, and would
have been attended by physical manifestations of a problem, Police found evidence of drug use
in the Hodsons’ home, and in the bedroom of Applicant and Mr. Hodson. Ivan, at whose home
Mr. Hodson was cooking methamphetamine, would have testified to the fact that the Hodsons
came to his residence with pseudoephedrine and the fnow-deceased child in tow and left with
methamphetamine, Sentencing Tr. 13. By Applicant’s own admission, at the very least, she was
transporting Mr. Hodson to and from a meth cook on the night before her child died from the
ingestion of methamphetamine. Counsel’s testimony was that all of these factors, combined with
the broadness of the homicide by child abuse statute, made him conclude that Applicant would
have likely been found guilty at trial, even if Applicant’s assertion that she was not present while

the methamphetamine was being manufactured were true. Counsel shared this opinion with

Applicant and she made her decision to enter an Alford plea in this context. This Court finds that

neither the statements in the two letters presented by Applicant nor in Mr. Hodson’s testimony at
the evidentiary hearing is exculpatory in light of the remaining evidence in the case. As such,
Applicant’s claim that the letters from Mr. Hodson constitute newly discovered evidence fails,

and is therefore denied and dismissed with prejudice.
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Counsel was constitutionally ineffective for failing to interview witnesses.

Applicant testified that Counsel never interviewed Mr. Hodson or other witnesses as a
part of his investigation. She testified that she met with Counsel a “handful” of times during her
casé. She testified that Counsel did not discuss potential defenses with her, and she testified that
he did review the evidence in the case with her to some extent.

f Jordan Hodson testified that he is Applibant’s husband and that he was her codefendant in
the underlying criminal case. He testified that he alone is to-blame for the fate of the Hodsons’
infant child. He testified that Applicant was present or cooking methamphetamine at Ivan’s
house, but that she merely dropped him off and picked him up afterwards. He testified that he
dropped their child in the shower and that is why the child died. He admitted when being cross-
examined that he had entered an Alford plea and was thereby maintaining his innocence when he
did so.

Counsel testified that he has been in private practice since November of 2006. He
testified that he has handled multiple cases involving homicide by child abuse. He testified that
he was appointed to represent Applicant in December of 2012. He testified that he kept a digital
log of his meetings with Applicant because he was required to do so in order to be compensated
in accordance with his appointment. He testified in great detail about his meetings with
'Applicant. He testified that he attempted to contact any potential witnesses whose names were
given to him by Applicant, He testified that some of the potential witnesses mentioned by
Applicant were not willing to testify on her behalf. He testified that he had attempted to discuss
the case with Mr. Hodson’s defense attorney during his preparation of the case but was rebuffed
since the parties were codefendants and did not necessarily have identical interests at the time,

He testified that he and Applicant had discussed using Mr. Hodson as a witness at trial but that
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they did not know whether:his testimony would have been faQorable or unfavorable to her had
they done so. He testified that there were not any witnesses who would have been helpful to
Applicant’s case at trial since there were not eyewitnesses in the case, except for the Hodsons’
éhildren and Ivan. He testified that there was a chance that the State would have used one of the
Hodsons® children to testify against Applicant at trial due to the fact that the child may have
vﬁtnesses drug use or some other similarly harmful behavior on the part of Applicant or Mr.
Hodson before. He testified that the State intended to use Ivan as a witness at trial to testify that
Applicant had been manufacturing methamphetamine at his home—with the deceased child
present—on the night before the child’s death.

A defense attorney has a duty to undertake reasonable investigations or to make a
decision that renderé a particular. investigation unnecessary. Id. at 691, Thus, “[a] criminal
defense attorney has the duty to conduct a reasonable investigation to discover all feasc)_nably
available mitigation evidence and all reasonably available evidence tending to rebut any

aggravating evidence introduced by the State.” McKnight v. State, 378 S.C. 33, 46, 661 S.E.2d

354, 360 (2008). Moreover, counsel’s decision not to investigate should be assessed for
- reasonableness under all the circumstances with heavy deference to counsel’s judgment.
Simpson v. Moore, 367 S.C. 587, 597, 627 S.E.2d 701, 706 (2006). “[C]ounsel’s conversations
with the defendant may be critical to a proper assessment of counsel’s investigation
decisions. . .” Strickland, 466 U.S. at 691. “[A] court deciding an actual ineffectiveness claim
must judge the reasonableness of counse!’s challenged conduct on the facts of the particular case,
viewed as of the time of counsel’s conduct.” Id. at 690; Bagwell v. State, 410 S.C. 259, 265, 763
S.B.2d 630, 633-34 (Ct. App. 2014). An “applicant must produce the testimony of a favorable

witness or otherwise offer the testimony in accordance with the rules of evidence at the PCR
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hearing in order to establish prejudice from the witness® failure to testify at trial.” Bannister v.
State, 333 S.C. 298, 303, 509 S.E.2d 807, 809 (1998) (citing Pauling v. State, 32&1 S.C. 606, 503
S.E.2d 468 (1998)). .At the evidentiary hearing, Applicant failed to submit.the testimony of any
wimeés, save Mr. Hodson. Applicant failed to show that-any witness would have provided
favorable testimony for her at frial, but she merely speculated that witnesses exist who could
have provided favorable testimony. Therefore, she has failed to demonstrate how any unused
witness testimony would have been favorable, and how she was prejudiced by the lack of that
testimony. This Court finds that Mr. Hodson’s admission of guilt-and protestation of Applicant’s
innocence contradicts his entering an Alford plea, and therefore lacks credibility and is without
merit. Mr. Hodson’s testimony at the evidentiary hearing appeared to be an opportunistic attempt
“to throw a lifeline to Applicant once there was no longer any legal risk to Mr. Hodson, Mr.
Hodson’s testimony about his dropping the child in the shower was not consistent with the
conclusions reached by the experts in the criminal case. This Court finds that Mr. Hodson’s
testimony was not exculpatory for Applicant.- |
During her plea hearing, Applicant affirmed to Judge Early that she understood that she
had tl;e right to demand a jury trial, and to confront and cross examine the State’s witnesses and

to call her own witnesses at a trial, but that she would be waiving those rights by entering an

Alford plea: Applicant affirmed that she wished to waive those rights and enter an Alford plea,
After listening to the solicitor’s recitation of facts, Applicant affirmed that she believed that the
State would have likely been able to prove its case beyond a reasonable doubt. Applicant could
have proceeded to trial and called witnesses in her defense or cross-examined them if they were
put up by the State, but she waived those rights in order to plead and avail herself of the benefit

of a plea bargain. This Court also finds that Counsel met with Applicant for a substantial number
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of times, and that Applicant’s testimony to the contract lacks credibility and is without merit,
This Coust finds that Counsel’s testimony at the hearing was highly credible compared to
testimony offered by Applicant or Mr. Hodson. |

This Court finds that Counsel was not constitutionally ineffective for failing to interview
witnesses since Applicant has failed to show any deficiency in Counsel’s performance or
resulting prejudice. As such, this allegation is denied and dismissed with prejudice.
Counsel was constitutionally ineffective for failing to get a specialist to represent Applicant.

Appllicant alleges that Counsel was ponstitutionally ineffective for failing to hire an
expert to conduct an evalvation of the caﬁse of death of her deceased child. She testified that she
met with Counsel a “handful” of times during her case. She testified that Counsel did not discuss
potenfia] defense with her, and she testified that he did review the evidence.in the case with her
to some extent. Counsel testified that he has been in private practice since Novembef of 2006. He
testified that he has handled multiple cases involving homicide by child abuse. He testified that
he was appointed to represent Applicant in December of 2012. He testified that the State would
periodically add new charges to Applicant’s case stemming from the death of Applicant’s child
as more evidence came to light during the investigation. He testified that the State’s expert
concluded that the child died from methamphetamine ingestion after suffering for an extended
period of time, which could have been as long as multiple days. He testified that he hired Kim
Collins, a forensic pathologist, to conduct an independent examination of the child. He testified
that the defense’s expert concurred with the State’s expert and concluded that the child would
have displayed visible and obvious signs of deteriorating health for an extended period of time
before death, which could have been as long as multiple days. He testified that he reviewed the

conclusions of both the State’s expert and the defense’s expert with Applicant. He testified that
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Applicant gave him no reason to think that éhe did not understand his explanation of that
evidence, Applicant then testified in rebuttal that Counsel Had never discussed these matters with
her and that she was hearing them for the first time during her evidentiary hearing.

A defense attorney has a duty to undertake reasonable investigations or to make a
decision that renders a particular investigation unnecessary. Id. at 691. Thus, “[a] criminal
defense attorney has the duty to conduct a reasonable investigation to discover all reasonably

available mitigation evidence and all reasonably available evidence tending to rebut any

aggravating evidence introduced by the State.” McKnight v. State, 378 8.C, 33, 46, 661 S.E.2d

354, 360 (2008). Morcover, counsel’s decision not to investigate should be assessed for
reasonableness under all the circumstances with heavy deference to counsel’s judgment.

Simpson v. Moore, 367 S.C. 587, 597, 627 S.E.2d 701,.706 (2006). “[C]lounsel’s conversations

with the defendant may be critical to a proper assessment of couhsel’s investigation
decisions. ...” Strickland, 466 U.S. at 691. “[A] court deciding an actual ineffectiveness claim
must judge the reasonableness of counsel’s challenged conduct on the facts of the particular case,
viewed as of the time of counsel’s conduct.” Id. at 690; Bagwell v. State, 410 S.C. 259, 26,5,‘ 763 |
S.FT.?.;d 630, 633-34 (Ct. App. 2014). 'i‘his Court finds that Applicant’s 'alleéations that Counsel
never consulted with an expert and never reviewed those findings with her to be without merit
and lack credibility, This Court finds that Counsel consulted with a forensic pathologist as part of
his investigation in Applicant’s case, that those conclusions were not favorable to Applicant’s
defense, and that he discussed the matter with Applicant. This Court finds that Counsel was not
constitutionally ineffective for failing to hire an expert since Applicant has failed to show any
deﬁciency in Counsel’s performance of resulting 'prejudice. As such, this allegation is denied and

dismissed with prejudice.
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Counsel was constitutionally ineffective for allowing the court to rush and pressure Applicant
into a decision about whether to ple;zd guilly to proceed fo trial.

Applicant alleges that she was rushed to enter her Alford plea. Counsel testified that he
was appointed to represent Applicant in December of 2012. He testified that the State would
periodically add new charges to Applicant’s case stemming from the death of Applicant’s child
as more evidence came to light during the investigation. He testified that he did not rush or
pressure Applicant to enter a plea. He testified that he and Applicant discussed Applicant’s
options about pleading or going to trial on many occasions. He testified that it was ultimately
Applicant’s decision to plead guilty.

IThis Court finds that Counsel was not constitutionally ineffective for rushing or
pressuring Applicant to enter an Alford plea. The testimony of Applicant that she was rushed or
coerced is without merit and lacks credibility in light of Counsel’s more credible testimony and
Applicant’s own testimony at her plea hearing before Judge Early. Applicant has presented not
reason for this Court'to disturb the finding of Judge Early that Applicant knowingly and
~ voluntarily entered her plea. Applicant has failed to show any deficiency in Counsel’s
performance or resulting prejudice. As such,” this allggation is denied and dismissed with
prejudice,

Counsel was constitutionally ineffective for advising Applicant that she probably would not
receive a sentence greater than fifteen years and likely only ten years.

Applicant alleges that Counsel advised her that she would not receive a sentence greater
than fifteen years and that she would likely only be given a sentence of ten years. Counsel
testified that he did not promise Applicant that she would receive any particular sentence. He

testified that he was hoping for a lesser sentence than the one that Applicant received. He
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testified that he reviewed with Apf)licant the potential sentences to which she could be exposed if
she proceeded to trial and if she accepted the plea offer extended by the State. During
Applicant’s plea hearing, Counsel affirmed to J udge Early that he had explained the potential
sentences that Applicant was facing and that, in his opinion, Applicant understood his
explanatior‘x. Appl_icanf affirmed to Judge Early that she understood the potential sentences to '
which she would be exposed by pleading guilty. She affirmed to Judge Early that she did not
have any more questions for the plea court about the possible sentence. She affirmed to Judge
Early that she wished to enter an Alford plea. She affirmed that no one had promised her
anything 1n order to get to her enter the plea. She affirmed that she was satisfied with Counsel’s
sefvices. This Court finds that Counsel did not advise Applicant that she would receive a specific
sentence, and that any testimony by Applicant to the contrary is not credible and lacks merit.
This Court finds that Counsel was not constitutionally ineffective for advising Applicant that she
would receive a specific sentence since Applicant has failed to show that Counsel’s performance |
was deficient or any resuiting prejudice. As such, this allegation is denied and dismissed with
prejudice.
Counsel was constitutionally ineffective for advising Applicant that she would immediately be
able 1o file for a senfence reduétion after her sentencihg.

Applicant alleged that Counsel advised her that she would be immediately able to file for
a sentence reduction after her sentencing. Counsel testified that he reviewed with Applicant the
potential sentences to which she could be exposed if she proceetied to trial and if she accepted
the piea offer extended by the State. He testified that Applicant did not ask him to file for a
sentence’ reduction. He testified that Applicant .did request that he move to withdraw her guilt'y

plea and that he did so. During Applicant’s plea hearing, Counsel affirmed to Judge Early that he
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had explained the potential sentences that Applicant was facing and that, in his opinion,
Applicant understood his explanation. Applicant affirmed to Judge Early that she understood the
potential sentences to which she would be exposed by pleading guilty, She affirmed to Judge
Early that she did not have any more questions for the plea court about the possible se;tence. She -
affirmed to| Judge Early that she wished to enter an Alford plea. She affirmed that no one had
- promised her anything in order to get to her enter the plea. She affirmed that she was satisfied
with Counsel’s services. This Court ﬁﬁds that Applicant did not request that Counsel move for a
sentence reduction, and that any testimony by Applicant to the contrary is not credible and lacks
merit. This Court finds that Counsel was not constitutionally ineffective for failing to move for a
sentence reduction since Applicant has failed to show that Counsel’s performance was deficient
or any resulting prejudice. As such, this allegation is denied and dismissed with prejudice.
Counsel was constitutionally ineffective for failing to call mitigation witnesses at her
sentencing who could have provided favorable testimony that would have resulted in a lesser
sentence for Applicant.

Applicant testified that Mr, Hodson was present at her sentencing but that he did.not
speak on her behalf. She testified that she had suggested to Counsel that Erin Davis and Angel
Blankenship be called as witnesses at trial. Counsel testified tBat he attempted to contact any
potential witnesses whose names were given to him by Applicant. He testified that some of the
potential witnesses mentioned by Applicant were not willing to testify on her behalf. He testified
that he had attempted to discuss the case with Mr. Hodson’s defense attorney during his
preparation of the case but was rebuffed since the parties were codefendants and did not
necessarily have identical interests at the time, He testified that he and Applicant had discussed

using Mr, Hodson as a witness at trial but that they did not know whether his testimony would
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have been favorable or unfavorable to her had they done so. He testified that he and Applicant
had discussed making unpleasant accusations against Mr. Hodson at trial in Applicant’s defense.

A defense attorney has a duty to qndertake reasonable investigations or to make a
decisi{)n that renders a particular investigation unnecessary. Id. at 691. Thus, “[a] criminal
defense attorney has the duty to conduct a reasonable investigation to discover all reasonably
available mitigation evidence and all reasonably available evidence‘ tending to rebut any
aggravating ;zvidence introduced by the State.” McKnight v. State, 378 S.C. 33, 46, 661 S.E.2d
354, 360 (2008). Moreover, counsel’s decision not to investigate should be assessed for

reasonableness under all the circumstances with heavy deference to counsel’s judgment.

Simpslon x. Moore, 367 S.C. 587, 597, 627 S.E.2d 701, 706 (2006). “[Clounsel’s conversations
with the defendant may be critical to a proper assessment. of counsel’s investigation
decisions. . .” Strickland, 466 U.S. at 691, “[A] court deciding an actual ineffectiveness claim
must judge the reasonableness of counsel’s challenged conduct on the facts of the particular case,
viewed as of the time of counsel’s conduct.” Id. at 690;»Bagwell v. State, 410 S.C. 259, 265, 763
S.B.2d 630, 633-34 (Ct. App. 2014). An “applicant must produce the testimony of a favorable
wime;s or otherwise offer the testimony in accordance with the rules of evidence at the PCR
hearing in order to establish prejudice from the witness failﬁre to testify at trial.” Bannister v.

State, 333 S.C. 298, 303, 509 S.E.2d 807, 809 (1998) (citing Pauling v. State, 331 -8.C. 606, 503

S.E.2d 468 (1998)). Applicant did not have either Ms. Davis or Ms. Blankenship testify on her
behalf at thé PCR hearing, but merely speéulated that tiley would have provided favorable
testimony. Therefore, she has failed to demonstrate how any teétimony from them would have
been favorable during her sentencing hearing, and how she was prejudiced by the lack of their

testimony.
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Mr. Hodson entered an Alford plea in his criminal case, thereby refusing to admit his
guilt. Mr, Hodson admitted at the evidentiary hearing that he knew that he was refusing to admit
guilt when he entered his Alford plea. This Court finds that Mr. Hodson’s admission of guilt and
protestation of Applicant’s innocence, and the statements that he made in his letters to Applicant,
contradict his entering an Alford plea, and they therefore lack credibility and are without merit.
This Court'finds that Counsel conducted a reasonable investigation but that he was unable to
secure favorable testimony from Mr, Hodson due to the potentially adversarial nature of their
status as codefendants at the time of the case. During Applicant’s sentencing hearing, after which
time she had already received the two letters from Mr. Hodson, she made strong, critical
statemenfs with regards to Mr. Hodson. She testified that;

| The only mistake I made was leaving my baby with her dad. He is the only other person
beside me that should have protected my baby above all else and he failed that day.

Because of his failure, my baby is gone forever. |
Sentencing Tr. 38. |
Applicaﬁt also testified that she was “being punished for what [Mr. Hodson] has gone.” Id. This
testimony indicates that Applicant’s posture towards Mr. Hodson was still adversaria at the time
of her sentencing hearing, and belies her allegations that he would have been a favorable witness
during her sentencing hearing.

This Court finds that Counsel was not constitutionally ineffective for failing to secure
witnesses at Applicant’s plea hearing since Applicant has failed to demonstrate deficiency in

Counsel’s performance or prejudice resulting therefrom. As such, these allegations are denied

and dismissed with prejudice.
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CONCLUSION
Based on all the foregoing, this Court finds 'Applicant has not established any
constitutional violafions or deprivations that would require this Court to grant her Application for
Post-conviction Relief. Therefore, this application is denied and dismissed with prejudice.
. This Court notes Applicant must file 'an>d serve a noticlze of appeal within thirty days from
the réceipt of this Order by counsel of record to secure the appropriate appellate review. See

Rule 203 and 243, SCACR. Pursuant to Austin v, State, 305 S.C. 453 (1991), an applicant has a

right to an appellate counsel’s assistance in seeking review of the denial of post-conviction relief.
Rule 71.1(g), SCRCP, provides if the applicant wishes to seek appellate review, post-conviction
relief counsel must sefve and file a Notice of Appeal on the Applicant’s behalf. Applicant is
directed to South Carolina Appellate Court Rule 243 fbr' appropriate procedurés for appeal.

IT IS THEREFORE ORDERED: |

1. This application for post-conviction relief is denied and dismissed with
prejudice; and
2. Applicant shall remain in the custody of the State within the South

~ Carolina Department of Corrections.

AND IT IS SO ORDERED this ﬁﬁ day 0£ 2019.

BROPES P. GOLDSK
Pre§iding Judge

— 27 Eleventh Judicial Circuit

, South Carolina
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