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house; right?

A That's -- yeah. That's the same thing.

Q It's the.same thing?

A | That's -- that's the same -- same fight.

Q  So -- but her testimony was that you sustained the

injuries from some type of store where you got jumped, or
something like that; right?

A Right. I don't -- I said I got robbed at my friend
girl's house. I don't know anything about a store. I
never got robbed at a store. I got robbed at Janice's
house. /

Q So you're saying that these two stories are,
essentially, the same. Is that your testimony?

A Right. What I'ﬁ saying is that I gof robbed at her
house, not -- not at no liquor house. That's the -- I
guess the statement she gave -- and she gave about twé _-
two different statements, I believe. I believe she said
she was there, then she said she -- she recanted her
statement and sgid she wasn't there. So I -- I don't know
which ones she gave.

Q Okay. So about this DNA evidence. Did Mr. Kornfeld
hire a private investigator? .
A He -- he said he did, but he didn't go with no DNA.

The only thing that the investigator said that -- You know

you done it. You -- things -- he said, You know -- he
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said, You know you dome it. That he talked to some people
that s;id ?ou done it.
I said, Well, if I talked to them people -- I said,
Well, who was the people that you talked to?
h
And he -- he would say, Oh, you -- you got a -- I
think he said you'&e got a -- a drug charge -- not a drug
charge, but a breach of peace charge and é gun charge.
That's what he said.
Q Okay. So Mr. Kornfeld didn't investigate your case.
He didn't call the witnesses that you wanted him to call.
Are those witnesses going to be here today to testify for
you?
A No. I -- I haven't talked to none of them.
MR. MITCHELL: Okay. Thank you, Judge.
‘That's all the questions I have.
THE COURT: All right. Anything else, Ms. Ross?

REDIRECT EXAMINATION

BY MS. ROSS:

Q When we discussed finding witnesses, did you have any
idea where they @ere now five or six years latexr?

A The main one that-I know of -~

Q Well, listen to my question. When we -- when I went
down to Perry and we talked about how I find these
witnesses, could you tell me this -- this much later where

they were?
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A Yeah. I -- one of them is -- I know -- the names of
them I know them like that. And one of them is Raquan.
And the other one is Steve. I really don't -- I don't
know his first name, but.

Q Okay. And Raquan testified at your trial; correct?
A Right. |

Q ’And you allege that if the trial had happened faster,

if it was a speedy trial --

A  Right.

0] -~ you would know where these witnesses were?

A Right. He -- hé -- yeah.

0 But, now, you don't know where they are, do you?

A Right. They -- they -- they probably could -—\they

probably could -- the one guy that I know, -they

probably -- all they had to do was pull -- pull his

record. Because he was across -- he was across the hall

from me. And that ——,that's the one that I wés trying to

get Alex Kornfeld, you know, to go and investigate him.
MS. ROSS: All right. I've got no further questions.
MR. MITEHELL: I do have one additional gquestiomn.

THE COURT: Go ahead, Mr. Mitchell.

RECROSS-EXAMINATION

BY MR. MITCHELL:
0 Mr. King, in terms of you testifying, did you have a

conversation with Mr. Kornfeld about testifying at your
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trial?

A Tt was maybe two minutes before I was going on the
stand and he didn't -- he didn't prepare me to go -- to

i
get on the stand and testify.

Q But yoh knew you had a right to testify, if you chose
to? » t
A I -- I didn't even know that either. That --.T

didn't know -- I didn't know none of my rights.
Q So the Judge didn't go over that with you during your

trial? _
' L

A Right. But I'm -- I'm -- you know, I'm not the

brightest per%on, you know --

Q That's a "yes" or "no" gquestion. Did the Judge go
I .

P
over it with you or not?.

’s

A~ Right. Y

' Q ‘.llYes "?
A Yes.

1

MR. MITCHELL: Thank you.
THE COURT: All right. Anything else, Ms. Ross?
MS. ROSS: No, Your Honor.

THE COURT: All right. I have no questions.

L

(,You'can step down.
Does the Applicant have any other witnesses,
Ms. Ross?

MS. ROSS: No, Your Honor.
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THE COURT: All right. 1Is the State ready to
proceed? |
| MR. MITCHELL: ‘We are, Your Honor.
The State would call Mr. Alex Kornfeld to the stand.
THE COURT: Mr. Kofnfeld, come around, please, sir.
THE CLERK: Mr. Kornfeld, hi. Please place yéur left
hénd‘on the Bible and raise your right hand. B
WHEREUPON, , |
ALEX KORNFELD,
after first having been duly sworn, tesﬁified as follows:
THE éLERK:_ Thank you.
You may be seated.
And;*pleaSe, state your full name for the record.
THE WITNESS: My namq_is Aléx Kornfeld.

DIRECT EXAMINATION

BY MR. MITCHELL: -

"Q - Good morning, sir.

How are you?
A Good.
How éreAyéu?
o I'm doing well.

How long have you practiced law here in South

Carolina?
A It'll be nine years in November.
Q  Okay. And how much of that time has been devoted to
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criminal law?
A I've practiced criminal law since early 2010 after I
got my 403s. Since that time, I've continued to practice
criminal defense.
Q And since that time, how many éases do you think that
you've tried? |
A Prbbably -- criminal cases?
Q Yes, sir.
A Probably 20 to 25.
Q _Okay. And let me ask you.. in this particular case,
were you retaiﬁed or appointed to represent Mr. King?
A Appointed. |
o) Okay. And if you could, to the best of your
ability -- I know it's’been some time -- if you could just
give me a brief -- Eécts about how the charges arose in
this case?
A - I believe he was charged in‘laté March of that year.
I was appointed in late June of that year. His charges
afose.-—‘he was charged with the murder of Janice
Hackett—Léwers. |

The allegations were that he came over to
Ms.hHackett-Lewers' home in a brief time frame with
Mr. Raquan Lewers, Ms. Jaﬁice Hackett-Lewers' son, left
with, I think, two friends for a short period of time.

And then the allegation was that he went in the home
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and -- and stabbed Ms. Janice Hackett-lLewers.

Then he left is the allegation and then went to
Anderson and, eventually, went to the Anderson AnMed
Hospital somewhere in Anderson and had a stab wound
that -- he had a pretty pronounced stab wound that ﬁe had
to have taken care of over there.

Q Okay. Thank you.

Now, during the course of your represgentation, cén
you recall about how many times you met with Mr. King?

A I met with him‘at least -- at least, 10 times. But
there was other times that I met_with him and I -- I just
met with him. I didn't meet with anybody else when I
went.

" Also, I was able to petition the Court to get an
inveétigator in this case. We were able to get Lewis
Mahaffey, who, I guess, was a -- he's a retired police
officer. And he went with me. I let Mr. King know, hey,
we were able to get an investigator in this case. He's
going to come with me ﬁo meet with you. Let me know
certain things that you would like to be investigated.

And I, also, know that Mr. Mahaffey, at least, on one
occasion went to see him without me as well.

Q Okay. And so during these -- these first meetings,
did you go over the charges that he was facing with --

with him, and then the possible punishments that he was




508

()

O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

ALEX KORNFELD-DIRECT BY MR. MITCHELL 33

facing as well?

A Yeah, I did.

Q@  Okay. And his Constitutional rights, -and the State's
burden of proof?

A That's correct. Yes.

0 Okay. And so at some point -- well, I guess I should
ask you, did you file a Rule 5 tO'gét discovery in the
case? .

A I did, yeah.

Q And then once you got the discovery, didAyou share
that with the‘Applicant?

A Idid. I —; I brought here -- he signed -- it looks
like_I gave him discovery on July 28th, 2015, what I had
at that time. And I .just want to say, you know, I gave
him the paper copy. I didn't give him CDs, or anything
like that. ‘it just says I gave him discovéry.. But he

couldn't have the CDs, or things like that. But any paper

~discovery I gave him.

0 Okay. And once he got the discovery, did you go down

and talk to him about the discovery that yéu had?

A Yes.

0 Did you guys discuss it?

A Yes.

o) Okay . And~dﬁripg those conversations, did he ever

seem to indicate to you that he didn't understand anything
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that you guys were télking about?

a No. He didn't indicate that he didn't understand
anything. 'He did -- he did talk about the DNA a decent
amount. And that's why we ésked, also, Mr. Mahaffey to
discuss that, you know. He sent me a letter cpncerning,

you know, the DNA issues, and the pro's and con's of going

down thaﬁ road.

Q Okay. And what was your, I guess, conclusion, if
that's‘a'géod word? ‘What was your thoughts on -- on --
A Well, and T -- I did talk to Mr. King about this.

But the DNA records in the house, one, they do show --
they did show Mr. King's blood was inside the house, as
well as in his vehicle. When I say "inside the house," I
mean Janice Hackett-Lewers' home. / |
And they did show that in some instances -- it
wasn't, 'you know, justﬁcleaf like this is |
definitely Janice. Some say a -- you know, a minor
contributor of a female. Others said thatlit was Janice
Hackett-Lewers. Some said it.was Mr. King's. And some
said it was a mixture. And they weren't able to tell
whose blood that it may.have.been.
After speaking with Mr. Mahaffey and talking to
Mr. King, we thought that making -- making those arguments
: J A

as to there being a question about what the blood was was

a better approach than -- than investigating that




510

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ALEX KORNFELD-DIRECT BY MR. MITCHELL 35

particular issue further.
0 Okay. And so in terms of this case, what type of
investigation did you do? Did you.-- did he offer any
witnesses\for you to contact? What'd you do to get
started?
A Well, I asked him to -- let him know that we were
coming with Mr. Mahaffey. Mr. King told us that he was
picked up from -- close by from the scene of Mr. -- Ms.
Janice Hackett-Lewers by I believe a white Ford Ranger by
an unknown Mexican man that he could not give us any
information about who it was, where he was, any other
things about how to investigate, which made it difficult
for us to try and, you know, seek who this man was. And
he wasn't able to give us anything elsei

I do remember Mr. King telling me about a Crack. But

he couldn't tell me any other names. I definitely don't

have any records that say that he was in GCDC at that

time.
0 And so in terms of approaching -- well, I guess I
should back up. Were there ever any plea officers -- plea

offers offered to him by the State?

A No. Ms. -- the assistant solicitor, Ms. Munson, did
say, you know, If y'all want to plead straight up, you
can. Mr. King was not interested in doing that, you know,

to a straight up murder charge. But there were never any
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written offers, or anything like that.
Q | Okay. And then let me ask you about the witnesses
who testified at frial. I think the transcript reflects
that'one of Mr. King's girlfriends, or a friend who
happens to be a female, testified at trial?
A Ms; Martin?
Q \ Yes. “ 3

Could you tell me a little bit about her, and how she
played a part in the trial?
A Ms. Martin was one of Mr. King's girlfriends -- or,
as he says, friend girl's that he went to her house, you

know, after this incident occurred. And she testified

.concerning, you know, that, and I guess trying to bridge

the gap between when he went to the Anderson -- Anderson

hogpital for the stab wound.

Q- And I -- correct me if I'm wrong. The theory of the

‘cage was that he was at the house and an intruder broke in

and he got away, and both -- and him and the victim got
stabbed; corréct?

A That's rightf That's correct.

Q Okay. Now, was Ms. Martin's testimony the same as

the theory of the case?

A No.
0 Okay. What was Ms. Martin's testimony?
A Ms. Martin's testimony was that he was -- he was
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stabbed at a liquor store in Anderson County. And that he
left the liquor store to go get ﬁer to go to the Anderson
hospital, I believe.

Q And her testimony was based on a conversation she had
with the Defendant; right?

A That's correct.

Q Okay. Now, let me ask -- let me ask you a little bit
about the trial itself, and then some of the specific
allegations that are alleged in the Applicant's complaint.
One of the allegations is failure to object to hearsay by
the investigator. And I don't know if you have a copy of

the transcript with you.

A I don't.

Q Are you familiar with the allegations?

A I am, yes.

Q Okay. And so one of the investigators made a
statement about Mr. -- hearing a statement from the

Applicant that he called into work and that he waé the
victim of a home invasion. And I think the allegation is
that you did not object to hearsay, but you made an
objection; correct?

A I did.

0 'Okay. And what was your rationale or thinking behind
that objection?

A I -- I mean, I believe that it -- it would -- if he
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stated it -- that's why I wanted them to lay a foundation.
There 'could be, you know, exceptions at that time. Judge
Pyle just, I believe, overruled the objection.
Q Okay; Ana then fhe next allegation is failure to
request a -- a voir dire of the jury about whether any
jury member had been a victim of a violent crime. You
didn't make any additional -- or ask the Judge to ask any
additional questions, did you?
A I didn't, no. |
Q OCkay. Did you have any ratiomale to that at all
or. ..

\\
A Judge Pyle had been on the bench for a fairly long
time. I be%ieved tQat he %gs going to make the charges
that —-Athat he would -- thought would suffice there. He

asked if there were any issues concerning anything else

' that would make them, you know, prejudiced, or anything

like that.

But in hindsight, you know, yeah, I guess I should
have asked, you know, about the victims -- asked that to
be chargéd, regardless of what Judge Pyle may or ma§ not
have done. ’

Q Okay. And then the next -- the next allegation is
failure to object to Raquan Lewers; who is the son of the

victim; right? Is that correct? -

A That's correct, yeah.
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Q Okay. Failure to object to his testimony that he
believed his mom was trying to getlaway from the Applicant -
in this particular case. Is there a reason why you didn't
make an objection to that comment?
A ‘Thé -- 1if my recollection goes well enough, I -1
believe I didn't want to bring attention'to that. I was
thinking that I would be able to cross-examine hiﬁ gn his,
you know, flashy cars, things of that nature. I -- T
think I probably just wasn't quick enough to -- to get up
thexe to object quick enough. |

Also, he -- I believe he just said tha£ she was
trying to;'you know, move away, things like that. To me,
the context was, you kﬁow, they were on—again off-again.
There was several text messages. I didn't want them to be -
able to, you know, bolster that, or try and bring any more
evidence in to be able to prove that any'mére.
Q Okay. And part of your theory of the case was that

an intruder came in. Did ybu guys have an idea of who you

wanted that intruder to be, or did you -- did you not?
A We didn't know who it was or -- or where it was. And
I don't think that we were going to be able to -- we

weren't able to ascertain who it was. But the theory was

' \
that Ms. Janice Hackett-Lewers was married to Mr. Lewers.
They were estranged. He lived in Spartanburg for a while.

And then he moved out to California..
/
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, : ,
There was a settlement that Mr. Ragquan Lewers had

that we learned about in -- which he was going to get when

he turned around 18. Ms. Hackett-Lewers, I guess, was the

trustee, or she was -- she controlled that money until he
turned 18. And he was about to -- Mr. Lewers was about to
turn 18.

The theory was that either Mr. Lewers of Raquan --
Mr. Lewefs, the husbénd, or Raquan had somethinj to do
with this, or had someone else do it. |
0 Oan. Apd then the next,ailegation is failure to
boiht:out Ehat at the time of the stabbing Mr. King, the
Appiicant; and the victim-had been separated for four
yeérs and not thé year to -- the witness, the son, had’

stated at trial. Do --

A I mean, I think that was fuzzy. One, I thifik that he

could say that they were together. They -- they texted
regularly on and off.

Mr. Raquah Lewers saw Mr. King as a father figuref/at

least, at some point, I think, you know, called him:-— I'd

~ have to‘ldok at the transcript -- but called him daddy,

things like that. They still had a'decent relationship.
But they were on and off agaihu:"

I think that'd be a question of fact whether or qoﬁ
they weré together_for/ you know, four years or two years,

things like that. But they were definitely texting a lot.

J
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Mr. King, you know,\I think probably proudly had sevg;al
friend gifl‘s in his life.

Q Then the next allegation is failuré-to fully
investigate and clarify for the jﬁry about phones that

were found at the scene, DNA evidence, and then shoe print

evidence.
A Ckay.
Q And we can take them in -- in separate parts.
. J
A Sure.
" Q . In terms of the phones that were found there, did you

feel like that had some type of evidentiary value in the

case, something that you needed to take a look at

strongly? N

A Well, I mean, there were -- I guess I don't remember
exaéfly, you know, all the phoneé that -- that were there.
I -- I don't remember all the -- the phones that were
found and -- and why that was necessafily, you know --
what —;‘what do you want-to know about the ppones?‘

Q Well, I guess do you recall any damming\evidence
coming in about -- anything about phones at all?

A No. |

Q Okay. 2and in terms of the DNA evidence in this
particular case, I know you -- did you discuss the DNA

evidence with the Applicant?

A Yes. . .
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Q Okay. And in your interpretation of it, was it --
did it help you? Did it hurt you?

A I think it -- I -mean, it was positive that it wasn't
just his DNA or just -- well, let me say, it wasn't --
théy couldn't conclusively state -- the State couldn'f
conclusively-state that it was just Mr. King and

Ms. Janice Héckett—Lewers' DNA. There was, you know, some
third unknown alleles there, or DNA there. And, yeah, I
mean, I thought that that was poéitive for us.

Q And the third DNA potentially -- since -- you said
that the fheory of the case was an intruder being there

potentially would have been helpful for your case?

A That's correct. Yes.
Q " And in terms of this shoe print evidence, did --
A He had a -- there was a -- a shoe print in the house,

I think, that had his DNA on it. ‘It was like a green and
black shoe.

I guesé they're talking about the shoe prints that
were in his vehicle; is that correct?
Q Ms. Robinson [sic] may have to expand a-little bit
further. 2And I may ask you additional questions again.

Because that's all the allégation says, So.

A Okay.
Q But I may come back up and ask you again.
A Yeah. That's fine.
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Q But I'll -- I'll move on. Failing to advise the
Applicant not to testify. What was your conversations
with him about him testifying at trial?

A I didn't think it was in his best interest to
testify. I, also, didn't think it was in his best
interest for his sister to testify. He stated that his
sister needed to testify because, I guess, he had -- was
cut as a child. I think you can see on his face, he does
have .a scar.

And Mr. King states that he was terrified of knives
and the jury needed to know that he would never, you know,
have been around a knife, or been able to -- to do any of
those things. So his sister needed to testify to that.

Ultimately, he -- he didn't take my advice concerning
his sister. And his sister did testify. He did take my
advice concerning himself, and he didn't testify.

Q Why did you advise him he shouldn't testify?

A That was more of a, you know, gut thing. And I've
got letters to him aboﬁt different things. I did not --
as he sat up here, too -- and I had a picture -- I don't
know if you ever -- can see it now, but he had a huge
scar, the inconsistencies concerning his statement, the
evidence of the DNA there.

I -- I did not think that he being able to testify

was a good thing, you know, concermning, you know, who else
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did this. He can't give me any information. I -- I did

not think that he would make a credible witness.

Q0  Okay. And then --

A And I -- I did tell him that, you know, before in
letters, you know, unfortunately, I don't believe that a
jury would believe you.

Q Okay. Another one of his allegations, failure to

secure -- advise him of a plea offer. And I think you

" testified to the fact that there was never really one that

was -- besides pleading straight up?
A Yeah. I don't -- I don't remember anyone -- anything
like that. I -- I know that -- I think that Ms. Munson --

my recollection is Ms. Munson said that, you know, he
could plea straight up. :

Q Okay. And then the last allegation is a supplemental
application, failure to object to the jﬁry instructions
that Judge -- the Judge gave about charging-them to return
a verdict that speaks the truth. Did you find any issue
with that and that you should object to at all?

A I -- I think that -- yeah. I probably should have
objected to that, you know. That's not really -- it'é
beyond a reasonable doubt, not necessarily the truth on
that. But; yeah, sure.

0 Well, let me ask you'this. Had the Judge articulated

the -- the burden to the jury, who had the burden?
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A Yes. Yeah, he did. He did do that.

Q Okay. And then just a -- a few more questions about
some allegations that were brought up during Mr. King's
examination. In terms of a preliminary hearing, did you
see the need to have one at all or...

A Well, I do like to have them; I was appointed about
three months after. I think that's after the window that

I can request a preliminary hearing.

Q Very good. And he was directly indicted as well,
too?

A That's correct. Yes.

Q Okay. 1In terms of -- did you see any issues with --

or that you needed to file a motion to quash any type of

indictment?
A No. I -- if I remember correctly, I think he -- the
administrative rule is that they have to have -- they have

to try a case within a certain amount.of time. It's --
it's an administrative rule. I've brought that several
times. There's case law on it. I'd like to tﬁink that --
you know, that that would cause a case to be dismissed,
but it's just not the case.

Q Okay. And in terms of filing a motion for a speedy
trial, did you guys ever have a conversation about that at
allz

A He wanted a ~-- no. But we did have conversations
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ALEX KORNFELD—CROSS BY MS. ROSS 46

about filing motions for bond.

Q \Okay .

A He wanted a bond. I mean, he was in there for quite
some time, you knéw. I wanted him to~have a bond, a
reasonable bond. By the time he asked -- at least, one of
the times, if T would have filed for the bond, I believe
since the trial was coming up, it was going to be denied.

And I told him that becdause -- I mean, right before a

murder trial is going to go, I -- I don't see a Judge
" giving my guy a -- a bornd'a month ahead of time before
trial. -

MR. MITCHELL: -Thank yod, Mr. Kornfeld.

-

' Please answer any questions Ms. Ross may have for

you.

THE WITNESS: Yes, sir.

THE COURT: Cross-examination, Ms. Ross.

CROSS - EXAMINATION
BY MS. ROSS:
0 Hey there.

Okay. I'm going to try not to go over what you've

already'aﬁswered. But -- ‘ N

A Yes, ma'am. ,

o -- there are a couple of things. As far as a plea
offer -- and I don't thinklthis really matters. But I'm

going to show you a letter that Ms. Munson wrote to the
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Applicant.
A Okay.
Q Does that maybe refresh your memory as to maybe a

verbal plea offer, or do you have any, recollection of

that?

A Yeah. I mean, this is -- this is what I remember.
0 Okay. ,

A I've never seen this letter before. But it just

says, I did not put a formal offer in writing to

Mr. Kornfeld. I offered to recommend a sentence of

40 years in exchange for --

0 Okay. And -- and then just -- the Applicant just
handed this to me during your testimony. But that does
show a recommendation -- potential -- a verbal offer of.
40 years?

A Yeah. Mr. King -- I mean, he -- he always said he
didn't do it. And he said he wasn't going to'plead to
murder, so.

o] Do you recall if you told him a verbal offer had{been
made for 40 years?

A I -- I think so, yes. I definitely told him that the
offer was for mufder, and that it was 40 years. He was
not interested in doing that.

Q Okay. And you testified before that straight up was

the offér?
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A . Yeah.

Q Okay. And as far as ‘the -- the appellate opinion,

have you seen the appellate opinion in the discovery

paékage?

A L i did see it. I -- I kind of looked éver it a little
bit. ,

Q Did you -- do you recall one of the iséues was --

that was b;oughﬁ u? on appeal was the investigator,
Shéunee Peoples, brought in a hearsay -- an improper-
statement in trial. And ——Aana you did make én objection.
But the Court of Appeals found»that that objection wés

improper because it was for no foundation laid verus,

~specifically, hearsay.

A Hearsay.
Q - So would YOu agree the record wasn't properly
preserved in that instance since the Court of Appeals did

not address the issue because you didn't object based on

“hearsay?
A Yes.
Q Okay. . Now, as far as -- and that's true as -- as

well with Raquan Lewers' testimony that he believed his
mom was trying to get away from Mr. King, that'there‘was
no objection to that --

A That 's correct.

o) -- as well?
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Now, I just want to talk a little bit about the shoe
print and DNA evidence. Ckay. -This is some of the
forensic -evidence from the case. And in -- the first
sheet, it's just what was processed. And as to the shoe
print, do you recall that a -- a white gel print was
lifted from an impression of a shoe print at the scene.

A Yeah. I remember there being shoe priﬁts at the
scene. I -- I don't remember exactly that there was a
white gel 1ift, but, yes, I -- ~

Q Okay. But you remember that from the discovery?

A Yes, yes.

Q And then part of this as well is the DNA report. Do
you remember the DNA report? |

A Yes.

MS. ROSS: gkay.A I'd ask that this be marked as an
Applicaﬁt's Exhibit. -

THE COURT: All right. Any objection? -

MR. MITCHELL: ©No objection, Your Honor.

THE COURT: Okay. It will be Applicant's Exhibit No.
1 without‘objection.

MS. ROSS: Okay. And I'd offer it at this time as
well.:

THE COURT: All right.

(WHEREUPON, Applicant's Exhibit No. 1 was marked for

identification and admitted into evidence.)
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.BY MS. ROSS:

Q Ckay. I'm going to refer you to -- I made a little
star on it. BAnd this goes to this DNA, Item 47-2.
A Right. |
Q .'What does that say about the -- the shoe print DNA
eyigence?'
A It says, Item 47-2, swab from inside right of the
green‘and black shoe. DNA results obﬁained from this swab
are coﬁsistent‘with a mixture of, at least, three
indiyiduais alleles and eéch -- indicating a mixture of
DNA from Janice Hackett-Lewers, Sylvester Keejuan King,
and a third unknown berson.
Q And then what does it say further about:those?
A No conéiusion can be drawn from this mixture.

Do you waht me to keep reading?

The DNA,profile’ffom Ttem 18-1 swab‘of thefsuspected
blood from rear passenger seat door handle -- |
Q Okay.P That's -- okay. But it Sa;s, No conclusion
can be made from this mixture; correct?
A Correct.
0 And this mixture.was found -- I just-want to clarify.
This wés found in the green and white shoe that was the
Applicant's shoe that was found in his car later?
A Okay. I thought it was found in the house is what I

remember. But it was in the -- in his vehicle?

A
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"\. {

Q Yes. The green and --

A Okay. ,

Q And then-the print -- they couldn't tell from the

print the color of the shoe in the house. Does that make
sensé?

A Right. Yés.

Q Okay. Now, when you cross-examined the ---and that-
evidence didn't come in through the State, the evidence of‘

the shoe, the DNA on the shq? both being there.

A Okay.
Q And would you agree it couldn't come in because there
was no -- it wasn't conclusive enough for comparisons to

be conclusive?

A T don't know if T would -- I don't know. I don't

know if I coul& agree or disagree with that. 1I'll try and

answer -- : : : .-

Q Okay.

A I'm not trying to be difficult. It's --

Q No. That's fine. But tha£ -- but that evidence was
0. ‘ :

brought in front of the jury through your questioning of

the DNA expeft during the trial?

A It sounds like -- it sounds like from the tramscript,
yes.
Q ,‘ And that's on Page 235, Line 13, I beliqve. And the

Applicant mentioned that --




O

10

11

12

13

14

15

le

17

18

18

20

21

22

23

24

25

ALEX KORNFELD-CROSS BY MS. ROSS 52
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A Yeah. I believe you. I don't have any reason to
think otherwise.

o] Okay. Now, isn't it true that at the end of the
trial,’the jury had a question? They -- they came out
with a question about DNA evidence, and what it wés,
and -- and phone evidence as well?

A I do not remember those questions; But, vyes.

Q Okay. And I would refer you to Page 415 of the

transcript -- and that is wrong. I can give you that page
yesterday, but you -- I mean in a minute.
A Yeah.

Q But you would agree that is possibly a question the

jury had for the Court?

A Yes. If'it's in the transcript, absolutely.

Q 'And I'll get back to that. Now, as far as the -- as
far as the Judge's jury instruction, he, omn PageA412,,did
ask for the jury to find a verdict that speaks the truth;
correct?

A Yes.

o) And were you familiar with the background of that,

that that instruction has been disfavored since -- for
sometime?
A Ms. Ross, I don't believe so at the time. I am

familiar with it now. But I don't know if, at that time,

I knew about the -- you know, the speak the truth issues.
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-doing?

0 All right. And one more gquestion. And this is -- it
goes to the phone cords. Do you recall pictures from

the -- the scene where a phone was piugéed in, on a table
in -- in theé bedroom where Ms. Lewers was killed, and --

and of phones being around?

A I -- I don't. I have the pictures in here --
Q Ckay.
A -- that I can review. But I --

~

0 That's okay. Just gbing back. Do you recall

Mr. Le&ers' testimony about why he'd run back into the
apartment prior to -- to rumning out with his friends, and
then driving around, and doing a marijuana sale, and then

5,

he ran back into the apartment? Do you recall what he was

[

: >
A Yeah. It was a house on, I think, Ridgeview. They

"
i

left. He was going to go buy some weéd, marijuana: Ana
then he came back. Is that what you're asking?

/
Q. Yeah. And then was there anything about a phone?
Did he -- do you recall that he waé going to plug in his
phone? And he raniinside to plug in his phone and then
ran back out? -
A ' I think so, vyes.
0 All right.

i
A And he -- the other thing is he was -- when he called

the -- the.police, you know, he was real calm.
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Q Okay. 2and he was, initially, a suspect in the case?
A He was, vyes.

Q And -- and you brought that out at the trial?

A Yes.

MS. ROSS: Okay. I've got nothing further.
THE COURT: All right. Anything on redirect?
MR. MITCHELL: Just -- just briefly, Your Honor.

REDIRECT EXAMINATION

BY MR. MITCHELL:

Q Just in terms of that -- that argument about the
Judge's instruction to the jury. The -- the Judge's
charge, he was instructing them in the context of their
role a§ the jury; right?

A That's correct. Yes, he was.

Q And -- and it's the juries role to examine the
evidence in a particular case; right?

A That's correct.

Q Okay. And as far as you reﬁembering -- you may have
answered this question already for me. The Judge,

clearly, stated the burden of proof that the State has;

right?
A That's correct. He did. He definitely gave, you
know, all the -- I guess what I would call standard

charges, beyond a reasonable doubt, burden of proof, all

those charges.
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0 And did you think that the jufy instruction as a
whole was correct?
A Yes, I did.

MR. MITCHELL: Thank you.

That's,all the questions I have, Judge.

THE COURT: -All right. Anything else, Ms. Ross?

MS. ROSS; No, Your Honor.

THE COURT:I All right. I have no questions.

You can step down.

THE WITNESS: Thaﬁk you,vYour Honor.

THE COURT: All right. BAny other witnesses from the
State, Mr. Mitchell?

MR. MITCHELL: No additioﬁal witnesseé, Judge.

THE COURT: All right. ‘Anything in reply, Msn Ross?

MS. ﬁOSS: hNo, Your Honor ;< well, I would state that
it was on Page 415 of the transcript where the Judge --
the jury had that questiomn.

THE COURT:‘ Yeah. I did -- I did find that;

MS. ROSS: Okay.

THE COURT: You don't have any additiomal questions
for him --

MS. ROSS: No, Your Homor.

THE COURT: All right. You can step down.

All right.; Can I get a brief argument from both

sides?
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MS. ROSS: Well, Your Honor, I -= I would start at
the end with that jury instruction. .I've got State v.
Alekséz. It came out in 2000. Since then, a number of
caseé ;hat the disfavor of a jury instruction that -- that
asks the jury to -- to seek anything -- I mean,” that's
been from '98. The jury should not seek anything, but,
certainly, not seek the truth. It's burden shifting. Tﬁe
Sﬂaté has the burden of proof beyond a reasonable doubt.
An'instructién to seek the truth changes that burden,
lessens that burden for the State, and Qasvespecially
harmful for Mr. King's case. |

‘The only evidence -- Mr. King gave a statement that
caﬁe in and that was, essentially, his testimony, It was
a statement that he gave to police that came in during the

trial saying-he Was there, but once the stabbing'started

" happening, he ran out.. There was DNA evidence consistent

of that on the door, exiting DNA evidence, :and then out in

the carport. And this was just Sylvester's DNA found

‘there on the door, and then bléod drops in the carport

leaving the scene. .

" The only DNA evidencé putting him near the blood of
the victim, Ms. Lewérs, was that shoe print. And that
came in through the Defense attorney. And that was

improper. The shoe print was not the -- the green shoe

found. The shoe print was never linked to the shoes that
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were found in Mr. King's car.

And the DNA taken from the shoe that was found in
Mr. Lewers' [gic] car was inconclusive and couldn't have
come in excépt for the fact that the Defense attorney
brought that in. And that was, certainly, harmful.béqause

it was the only thing that showed him -- his blood around

"Ms. Lewers' blood, the only thing that was inconsistent

with his stoxry that he left the scene.

As far as my other allegations, they are -- mostly
came out during testimony and are in my amended
application. And I don't have any further argument
regarding those. I think the record speaks for itself.

.THE COURT: Thank you, ma'am.

Mr.rMitcheil.

MR. MITCH'ELL:. Judge, if I could hand up "Aleksey. I
think it's the case that's instructive on jury -- if I |
could approach.

I think Ms. Ross started off with that argument about
the Judge's jury instructions. The standard, obviously,
in South Carolina_is that you take the jury instructioms
as a whole. It'd be the State's position that that case
is instructive in terms of what should be looked at.
There's no question that in terms of the verdict speaking
the truth is disfavored by the Court. But in that

particular case, the Court found that the instructiohs
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were -- were harmless.

And so it would be the State's position that there is
nét sufficient prejudice that can be established for the
Judge issuing those instructions in large part because it
was not closely connected to the -- the language about the
burden of proof on the State. And the Judge, clearly,
stated that the burden, obviously, was on the State to
make their case.

In terms of the rest of the allegations in the
Applicant's application. I think Mr. Kornfeld articulated
very strongly the trial strategy, the trial theory for
making certain decisions regarding how he proceeded with
Mr. King's case.

His theory of the case was that there was a third
individual who was going to be there. The DNA evidence,
based on the information that was presented, showed that
there was a -- a third -- a potential third party that was
there. So it would be the State's position that that fell
right along in with his strategy and theory of the case.

I think the record is -- based on the testimony from
Mr. Rornfeld, all of the rest of the allegations failed on
the particular merit as he has offered -- offered
testimony that his strategy was to do certain things.

And in terms of the failing to object to the

investigator, Ms. Peoples' statement. When the Court of
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Appeals did not reach a decision because the issue was not
éreserved, it would be the State's argument that the
testimony by Ms. Peoples. was not hearsay in itself because
it was not offered for the truth of the matter asserted.

And, again; the State's brief on that particular
issue is included in the packet that we provided for Your
Honor as well.

So for thosé reasons, thé State does not believe that
Mr. King has met his burden of proof pursuant to

Strickland v. Washington.

THE COURT: All right. Thank you, Counsel.
Certainly, the -- going forward, the judges have

modified the instruction to the jury as it relates to

seeking the truth. And I -- certainly, I think that is

something that was looked very_ciosely at prior’

. instructions. And I think the instructions at the time

that Judée Pyle presidéd over this -- over this case --
certainly, that was back in -- wheneyer it was --= 2014,
'15, whenever it was, that was the case. |

But if you look at the case that Counsel submitted,
the Alekéey case, certainly, in that case, there was some
language that the ‘instruction -- that single instruction
that the -- the Judge told the jury was not -- did not
violate the Defendant's due process rights, and that it

overruled the prior case that talked about that, which was
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the Clute case. That's spelled C-L-U-T-E..

The Applicant alleges ineffective assistance of
counsel. And, of course, the standard case for the Court
to make that determination is the Stricklaﬁd case,

Strickland v. Washington. 'And in that case -- the -

‘Strickland case, there's two things that the Court looks

at. First of all, the Applicant must prove that Counsel's
performance was deficient. That's the first prong. i;veﬂ
eXamined‘the testimony of the Applicant, as well as looked
at the record in ﬁhe case. And I find that the Applicant
has notAmet that burden. |

' The second measurelié.whether the performance of the

attorney provided representation within the reasonable .

competence required in criminal cases. Certainly, there

was some question about the trial strategy that Counsel

waé utilizing. And, certainly, there was some -- some
questions about whether he objected to certain -- a couple
of things.

But I'm.satisfied that the second prong of the

Strickland case was satisfied, based on the testimony I.

' heard from Defense Counsel,‘as well as what I heard from

i

the Applicant, -and in reviewing the record.
So based upon that, I'm going to deny the Applicant's
application for post-conviction relief.

A1l right. Will you prepare the appropriate order?
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MR. MITCHELL: I will, Judge.
THE COURT: All right.
MS. ROSS: Thank you, Your Honor.

THE COURT: Okay.

 kkkkkkhkxkkk k% **END OF TRANSCRIPT -OF RECORD*** &k kkkkdhkkkik
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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE " )  FOR THE THIRTEENTH JUDICIAL CIRCUIT
) - &
Sylvester Keejaun King, #366399 ) B
Applicant, ) 2018-CP-23-3013 2 fi
)
v. ) ‘ ' 2
. ) ORDER OF DISMISSAL 283
State of South Carolina, ) W9
) y
Respondent. )
)
)
)

This matter comes before the Court by way of an application for post-conviction relief

filed on May 24, 2018, by Sylvester Keejaun King, (Applicant). Respondent made its Return on

+ September 4, 2018. An evidentiary hearing into the matter was convened on October 24, 2018, at

the Greenville. County Courthouse in Greenville, South Carolina. Applicant was present and .
represented by Susannah C Ross, Esquire. Respondent was rqpresented by DeShawn H. Mitchell,
Esquire of the South Caroliné Attorney General’s Office.

At the hearing, Applicant testified on his own behalf. Applicant’s Trial Counsel Alex
Kornfeld, Esquire also testified. This Court had before it a copy of the records of the Greenville
County Clerk of Court regarding the Applicant’svconvictions, th§ transcript from Applicant’s
trial, the PCR application, Respondent’s Return, Applicant’s records from the Department of
Corrections and Applicant’s appellate recérds. }After revi;wing the record and every?hing
presenteg;, this Court finds Applicant has failed to establish any constitutional deprivations

entitling him to post-conviction relief and denies this application.

A/



PROCEDURAL HISTORY

Applicant is presently confined with the South Carolina Department of Corrections

pursuant to the Greenville County Clerk of Court’s orders of commitment. Applicant was

indicted by the Greenville County Grand Jury during the August 2014 Term for one count of
Murder and one count of Possession of a Weapon during the Commission of a Violent Crime
(2014-GS-23-7457). Applicant was re;ln'esented by Alex Kornfeld, Esquire. The State was
represented by Assistant Solicitors Judith M. Munson, Esquire and Brittany Scott, Esquire, both
of the Thirteenth Judicial Circuit Solicitor’s Office. On November 30 — December 2, 2015,
Applicant proceeded to a trial 5y a jury before the Honorable Victor C. Pyle, Ir., Circuit Court
| Judge. Applicant was found guilty of both f:harges on December 2, 2015. (Tr. 417). Judge Pyle
sentenced Applicant to life confinement for the murder conviction and five years confinement
for the possession of a weapon during the commission of a violent crime conviction. (Tr. 422).
Applicant timely served and filed a Notice of Appeal. On appeal, Applicaxit was
represented‘ by Iiobert M. Dudek, Esquire, Chief Appellate Defender w1th the South Carolina
Commission on Indigent Defense, Division of Appellate Defense. Applicant’s appeal was
perfected with the filing of a Final ’Brief of Appellant. In his Brief, Applicant asserted two
arguments. First, he contended the court erred by allowing Sheriff’s Deputy Suber to testify the
decedent's son, who was a prime suspect in the murder; told him that he believed his mother’s
boyfriend'[Applicant] was the murderer because he kept saying they were “hiding from him,”
since this testimony was not admissible as an excited utterance, and it was inadmissible
prejudicial hearsay. Second, he argued the court erred by allowing Greenville Sheriff’s
Investigator Peeplés to testify that she heard someone at Applicant’s place of business allegedly

told someone else that Applicant had had “called into work,” and told someone at work that “he

Pagg24¥3 #L
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was a victim of a home invasion where he was injured,” since this testimony was inadmissible

* prejudicial hearsay. The State, ﬂuough Assistant Attorney General Alphonso Simon Jr. filed its

Final Brief of Respondent. The South Carolina Court of Appeals issued an opinion affirming the
convictions 01; May 9, 2618. (Attachment No. 6). The Remittitur was issued on May 25, 2018.
FACTUAL HISTORY

On March 16, 2014, Appellant Syl;/ester Keejuan King (“King”) stabbed his ex-
girlfriend, Janice Hackett, to death in her home in Greenville. The victim suffered three separate
incised wounds; one to the front portion of her right wrist, one to the front portion of her right
shoulder, and one to the left upper shoulder in the back. (Tr. 322). She also had eight separate
stab wounds. One was a superﬁcial stab wound that went through the skin of her uﬁper neck and
stopbed before. it hit the bone of the skull. (Tr. 322). Anpthcr wound was to the midline of her

upper b_ack. This wound hit her seventh cervical vertebrae in the back. (Tr. 322-23). The victim

. once on the left shoulder. (Tr. 323). On the right side of her head, she suffered another

superficial stab wound that did not penetrate the skull. (Tr. 324). There were also two stab g

wounds to the right side of her neck. (Tr. 324). 'I‘lle pathologist testified that the two neck
wounds were the two most potentiaily fatal wounds. (Tr. 325). The victim died as a result of
multiple stab wounds of the head and neck. (Tr. 330).

A. King and the victim had previo;lsly dated.

King and the victim were, at one time, in a relationship. (Tr. 93). According to Raquan
Lewers, the victim’s son, King and the victim lived together for a year or two. (Tr. 96). Atone

point, the two broke up. (Tr. 96). They got back together, and moved in together again. (Tr.

- 97). While Lewers was held in a juvenile detention facility, King and the victim broke up again.

(Tr. 99). The victim moved away, and according to Lewers, she did not want King to know

¥S
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" suffered two separate stab wounds right above the clavicle. (Tr. 323). She was also stabbed
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where she lived. (See Tr. 100). She did allow King’s son, who would live with the couple along
with Lewers when they were living together, to visit after the two ended their relationship. (Tr.
100).

During the defense case, King’s sister, Sentoria Wilson, testified that she was aware that
King and the victim were in a relationship at some point in ti;ne. (Tr. 340). She recalled seeing
Hackett at family functions and events. (Tr. 340-41). Wilson never saw King be violent towards
the victim or any other woman, but she also recalled that sometimes her nephew, King’s son,
would say that King and the victim would “be into it” sclimetimes.l (Tr. 341).

B. On March 16, 2014, the victim returned home from a weekend trip with a
new boyfriend.

Lewers recalled that his mother had been out of town that weekend, but she just returned
to her Greenville home from vacation on the day she was killed.? (Tr. 102). She had just started
dating someone new. (Tr. 102). Lewers testified that she arrived home around the time the sun
started to go down. (Tr. 102-03). He went with her to a Redbox, and to pick up some food from
a seafood restaurant. When they mﬁmed home, the victim wént to bed. (Tr. 103).

C. Lewers spends time with his girlfriend and her friend outside of the victim’s
home.

Lewers called his girlfriend, Quinna Fernandez, and told her to come over after his
mother went to bed. (Tr. 103). Fernandez got a ride from her friend, Shakia Prease. (Tr. 62,
80). Fernandez indicated that Prease picked her up around 10:20 pm. (Tr. 63). The two drove

over to the victim’s and Lewers’ house. (Tr. 62, 80).

1 Wilson stated that her nephew did explain what he meant when he was saying “mto it,” but she assumed he was
talking about arguing. (Tr. 341-42).

2 Lewers also testified that his father, Keith Lewers, had stopped by the house earlier in the day because Lewers was
sick. (Tr. 103). Lewers’ father got Lewers some soup and other supplies. (Tr. 103).

#Y
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When the two arrived, Lewers walked out bf the house and got into Prease’s car. (Tr. 63,
80-1, 104). Prease was in the driver’s seat, Fernandez sat in the front passenger seat, and Lewers
got into the back seat. (Tr. 81). The three talked and played on their phones. (See Tr. 64-5,
104). After about fifteen to twenty minutes, Lewers went back insidé« the house to connect
Fernandez’s phone to a charger. (Tr. 64, 82, 104). Lewers informed his mother that he was
about to have company, and he shut her bedroom door. '(I;. -104). He noted that she was asleep
at thattime. (Tr. 104-05). Lewers went back outside. (Tr. 105). Lewers did not lock the carport
door when he left because he knew they would be right back. (Tr. 110, 114).

When he returned to the car less than two minutes later,. the three continued hanging out
in the car for another fifteen to twenty minutes. (Tr. 64, 74). During that ti!h;, b_oth Lewers and
Fernan&ez saw a car drive by slowlf. (Tr. 65,. 107).. Lewers saw the car as ‘creeping along, and -
then‘ it pulled off real fast. (Tr. 107). Both descﬁbed the vehicle as being a black car that looked
like a Crown Victoria. (Tr. 65-66, 107, 114). Prease did not see the car, but she‘did recall
Lewers and Fernandez talking about the car. (Tr. 82). |

After hanging out in the car for a while, the three went to a nearby Citgo gas station to
purchase some cigarg3 (Tr. 66, 73; 82, 105). Femandez went iln’side, pﬁrchased some 6igars and
obtained an employment application, and returned to the_ca:!. (Tr. 66). Lewers then asked
Fernandez and Prease to take him to the Greenville Arms, a nearby apartment complex, to maké
a marijuana sale. (Tr. 67, 74; 82, 105). They drove to the coinplex. Id: While parked in ﬁe
parking lot, Lewers got outside and sold marijuana to some;one he knew. (Tr. 67, 75, 83).
Lewers got out and walked behind the car. (Tr. 83, 88). Lew'ers took two to three minutes to
make the sale. (Tr. 83-4, 88, 105). After the sale was completed, the three drove back to

Lewers’ home, the victim’s residence. (Tr. 67, 84, 106).

3 They planned to use the cigars to smoke marijuana. (Tr. 67, 74, 84, 106).

72y
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Preése, Fernandez and Lewers sat in the car in the driveway and talked for a while. (Tr.
67). Prease thought they were back for about five minutes before Léwers went inside to retrieve
Fernandez’s phone. (Tr. 84). Lewers recalled going into the house to get Fernandez’s phone.
(Tr. 106). Fernandez recalled Lewefs stated he was going to go iﬂside to chécl; on his mother,
the victim. (Tr. 67). He was also going to let her know that the three would be coming inside of
the hopse, (Tr. 67). Prease noted that Lewers \l;ve'nt through the garage/carport door to enter.the
‘h;)use, and he came out the same door. (Tr. 85). |

D.  Lewers finds his mother’s body in her bed.

When he went, he saw bloo;l all over the amr, (Tr. 106). As he walked in, he started
calling his mother’s name, and he got scared. (Tr. 106). He follo\;yéd the bleod, which he was
hoping was juice, to her room. (Tr. 106; see Tr. 1125. Lewers wenf into the victim’s rci)om,: aﬁd
he tried to wake her-up. (Tr. 106)-.. He noted that he touched her, and.that he shook her, but she
did not physically move her position in the bed. ‘(Tr. 106-07).

Lewers ran back outside and pulled on the door .of the car, trying to get Prease and

543

. Fernandez out of the car. (Tr. 67-8, 84, 85, 107). Prease and Fernandez both indicated this was

within a minute of Lewers going inside the house. When he returned to the car, he pulled at thé
passenger side door. .(Tr. 67-8, 84, 85). Fernandez recalled Lewers “was like my mama gone,
she dead.” (Tr. 68, 11 3-4). Prease testified that “[h]e was saying my moxﬂ is dead. My mom is

- dead.” (Tr. 85, Il 15-6). Prease and Fernandez initially thought he was joking, but Lewers

indicated he v»}as not kidding. (Tr. 85). Fernandez then stated she wanted to g0 see Lewers’

mother. (Tr. 69).
Prease and Fernandez then got out of the car, and the three then went inside the house.
(Tr. 85). Lewers, Prease and Fernandez entered the house through the carport door. (Tr. 69).

Lewers went in first, and Prease and Fernandez followed. (Tr. 69, 85). Fernandez noted the
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door was wide open. They walked through the kitchen, and they went straight to the victim’s
bedroom. (Tr. 69). ‘Prease recalled there was blood immediately when they walked in the
carport door. (Tr. 85). She observed a trail of blood; there was blood all on the wall, and there
was a bloody hand print on Lewers’ bedroom door. (Tr.v 86). The three walked into the victim’s
bedroom and saw her. (Tr. 86). - |

Fernandez testified that one of the victim’s knees was up, and the other was down. (Tr.

69). They were m the room for two minutes. Fernandez recalled she kept saying call 911. (Tr.

‘70). Both Fernandez and Prease confirmed they did not touch the victim or take anything from

the house. (Tr. 70, 86).

Fernandez and Lewers both went to Lewers’ bedroom. (Tr. 71). Lewers called the police
first. (Tr. 72, 76). After speaking with them, he called his grandmother. (Tr. 72, 76). While
Lewers w'as'spt;aking with his grandmother, Fernandez called the police' from her phone. (Tr.
72, 76). |

Initially, three Greenville County Sheriffs’ Deputies arrived on the scene in response to
the 911 call. (Tr. 45-6; see T¥. 300-01). The deputies knocked on the front door and announced
they were with the sheriff’s department. (Tr. 47, 301-02). In response, Lewers, Fernandez, an(i
Preaée came out of the front door of the house.‘ (Tr. 47, 302). Deputy Suber testifiéd that
Lewers indicated to him his mother was inside. (Tr. 302). The three teenagers were checked for
weapons and were secured by the deputies. (Tr. 47, 302). Suber testiﬁed that while Lewers was
being secured, Lewers expressed that he believed King was the one who kﬂléd his mother, and

he did not know how King knew where they lived. (‘Tr.' 303-04; Defense Exhibit 3).

L



After the teenagers were secured, the deputies went into the‘ house and cleared the
residence. (Tt. 48-9, 304). Both Deputy Horne and Deputy Suber saw the victim lying in her
bed, deceased, and covered in blood. (Tr. 49, 304-05).

Investigator Michael Fortner with the Greenville County Sheriff’s Office arrived at the
crime scene just a little after midnight 6n March 17. (Tr. 237-39). When he arrived, Lewers,
Femandéz and Prease had already been transported to the Law Enforcement Center to be
interviewed. (Tr. 240). The victim’s body was still at the scene. (Tr. -240). Fortner, the
forensics team, and Deputy Coroner Dill entered the house and did a walkthrough to identify
potential evidence that needed to be collected. (Tr. 241-42). Hé noted there were large amounts
of blood on the floor and the walls, on the floor of tim kitchen; on the door, on several appliances
in the kitchen, and in the haIlway leading to_thé victi;n’s bedroom. (Tr. 242). Fortner also noted
the victim’s bed was saturated in blood. (T r. 243).

After the walkthrough, the forensics team précessed the house. (Tr. 243). Fortner

contacted other investigators to check on the progress with the interviews with Lewers,

- Fernandez, and Prease. (Tr. 243). Fortner also walked around the house looking for a possible

weapon. (Tr. 243). No weapon was found.

Law enforcement did canvas the neighborhood to see if anyone heard or saw anything
that night. (Tr. 50, 245). No witness came forward. (Tr. 50, 245). Fortner testified that he
received information regarding Lewers’ statements to law enforcement, and they initially thought

he may be a suspect. (Tr. 245). Law enforcement was later able to rule him out as a suspect.

(Tr. 246).

A
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E. King tells one of his glrlfnends that he was injured in a ﬁght outside of a
liquor house i in Greenville,

Sheila Maitin, one of King’s girlfriends at the time of the stabbing, lived in Anderson at
the time. (Tr. 132-33). She owned a Mazda 626, and she allowed King to bdrrow her car while
his car was in the shop.* (Tr. 133-35). ‘King and Martin spoke earlier in the‘ day on March 16,
2014. King had indicated -he was hanging out with his cousins, but he also advi_sed Martin that
he would come over to her res1dence later in the day. (T I. 138)

King did not arrive at Ma.mn s resxdence until almost 2 am. (Tr. 138). At that point,
Martin was not expectmg him, and King had not called to say he was still coming. (Tr 138-39)

When she opened the door, King came and walked to Martin’s bedroom. (Tr. 139). When

Martin went into the bedroom, King was laying on the floor, face down. (Tr. 139). When she

turned him over, he told her he had been in a fight. (Tr. 140). His hand was bandaged upina

: shirt. Martin took the shirt off of the hand, and saw a really deep cut on King’s wrist. (Tr. 140).

The cut was still bleeding, and there was a lot of blood (T T. 140) King’s explanation was that

'he and hxs cousm got into a fight thh four guys at a hquor house. (Tr. 141).. King also told her_

that he messed up her car, and there was blood all in the front seat.5 (T r. 143). Martin med to

get King to call the police, and she attempted to refbandage the wound and apply pressure to stop

the bleeding. (Tr. 141-42). -

1

4 King had told Martin that he was trying to prevent his baby mama from knowing where he lived, so he asked if he
could borrow her car while his was in the shop. (Tr. 134). Martin drove King's rental car during that period. (Tr.
133-35).

5 Martin confirmed her Mazda was bloody. There was blood on the seat, the steering whee), and base floorboard.
(Tr. 151). Martin attempted to clean it, but she could not get the blood out. (Tr. 151). Martin also indicated King
had left a pair of tennis shoes in the rental car. (Tr. 153, 154). .
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F. King tells an Anderson City Police officer that he was injured during a
robbery outside of a liqguor house in Anderson.

Martin then took King to the emergency room at the Anderson County hospital. (Tr.
142-43). At the hospital, King was re-bandaged twice. (Tr. 145). King also spoke with law

enforcement about hlS injuries. Officer Dah_iel Stipe of the Anderson Cify Poiice Department

~ was the officer who responded to the Anderson County Hospital. (Tr. 188-89). Stipe testiﬁgd

that King indicated he was at a liquor house in Anderson. (Tr. 190). While there, he
encountered some guys that were disrespectful to him and to his girlfriend, Ms. Martin. (Tr.

© 190-91). They left, and while fhey were walking back to his car, four guys approached and told

him thaf he needed to give up his jewelry. (Tr. 191). King claimed that a gold necklace and'twd .

 gold rings valued-at $1080 were taken from him. (Tr. 191). .King could not give a written
statement because of his injury. (Tr. '191). ' | _
According to Martin, King told the officer at the hospital that he claimed he was _rbbb‘ed,»and. he

stated Martin was present when the rébbery occurred. (Tr. 146-47). Martin did note that when

she asked King about the incident later, King maintained he and his cousin were jumped by four

_people because l'u's'-cousin allegedly stepped on one of the guy’s shoes. (Tr. 147-48). Marfin did
not recall King telling her anything about a rébbe:y. (Tr. 148). |

| G. ng runs away from a potential encounter with law enforcement.
) After Martin and King left the hospital, they weﬂt back to Martin’s home. (Tr. 147). She
left King at her home, and she to get i(ing a cell‘ phohe from a Family Dollar. (Tr. '148). While
there, Martin received a call from law enforcement. (Tr. 149). When she returned l|10me; Martin

told King about the phone call she received. (Tr. 149). In response, King said he had to go. (Tr.

149). The two then drove around to different places. (Tr. 149-50). When they were heading

* back to Martin’s residence later that day, officers were on Martin’s street. (Tr. 151). King asked '
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Martin to go around and to not return to her residence, but Martin refused because her daughter
was home. (Tr. 151). In response, King jumped out of the moving car. (Tr. 152). Martin did.
not kﬁow what he did after he jumped out of the car. (Tr. 152). .

Craig Hawkins, who was with the Greenville County Sheriff’s Office Warrants Division,

found King at a residence in Spaftanbmg on March 26, 2014. (Tr. 200-01). The apartment

belonged to Kunﬁko Mitchell, another of King’s girlfriends. (Tr. 201). King was arrested that

| morning and transported to the Greenville County Law Enforcement Center. (Tr. 203-05).

H. Law enforcement investigation continues.
Investigators sought to-speak to several other potential suspects, including Lewers’
féther; the victim’s current boyfriend, and King. "(Tr. 246-47). Fortner eventually spoke with

King by phone, 'ahd the two made arraxigements for King to speak with investigators. (Tr. 247-

- 48, 249). King did not show up at the arranged time. (See Tr. 248). Fortner testified that law

enforcement searched King’s house in Greenville, and they found keys to the Mazda he
borrowed from Sheila Martin. . (Tr. 261): Nothing e‘lse of evidentiary value was found at the
house. (Tt 262-67). ’

The victim’s DNA was found ‘in a swab= from the kitchen closet doorkhob, swab from

" son’s bedroom doorknob, a swab frorh victim’s bedroom doorl*mob,v swab 6f suspected blood

from top steps to rear kitchen door, suspected swabs from Samsung cell phone on the stool in the
victim’s bedroom, swabs from buttons of Samsung cell phone on the stool in victim’s bedfoom,
suspecte_:d blood swabs from Samsung Verizon phone, swab from touchscreen of Samsung
Verizon phone, suspected blood swabs from the charger of Samsung Verizon phone, and
fingernail .clippings from the victim’s hands. (Tr. 225-26). King’s DNA was found on the
extérior side knob of the rear kitchen door; on the rear passenger door handle of the. vehicle that

was located in the carport; on the ground near tﬁe rear passenger door by the car under the car
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port; on a swab on the exterior k:'arport window; from the interior of the rear door on the dﬁver’s.
side of a car; on the rear door frame on the dnver s side of the car; on the floor mat from the
front passenger side of thc car; from the interior of the front windshield of the car; from the top
"of the steering column, from <‘the 'front of the‘-steering wheel; on the tumn signal shifter; on the
vehicle’s carpet. (Tr. 226-27). King’s DNA, the victim’.; DNA, and a third individual’s DNA
was found-on the sole of King’s tennis shoes that were recovered from the vehicle at Martin’s
residence. (Tr. 235').- | N | _ 5

L . King claims he is also a victim in his statement to law enforéément.

King gave a statement to law enforcement. In his statement, he admitted he knew the
‘ victin‘1 and that they had broken up. (Tr. 2595.._ He clailnea that on the night of the stébbing, she
had picked him up at his house in Greenville and took him to her house. (Tr. 259). The two laid
‘down to go to bed. Acc&rding to_Kin'g,-he noticed the bedroom door come open, and an |
'individual was standing there. (Tr. 259) That individsal said something to the effect of “oh,
hell no;” and at that time, the individual produced a knife aml started attacking King and the
victim with the knife.. (Tr. 259). That was how ng explained his. hand was cut. (Tr. 259).
ng descﬁbed the assailant as a black male who was kind of | muscular, (Tr. 259). King.
asserted the assailant was larger than ng (Tr. 260) | |

King further told law enforcement that he tried to defend himself and the v1ct1m (Tr.
260). He jumped upand ran out of the housg thinking the victim was follo“dng'him. (Tr. 260).
King then ran dowﬁ the street, where he claimed to flag down a ﬁan in a white pickup t;'uck.
(Tr. 260). King claimed he paid the man $20'for a ride to his house in Greenville. (Tr. 260).

| ALLEGATIONS
- In his application, Applicant alleges he is being held in crustody unlawfully for the

following reasons: a
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10(a) Ineffective assistance of counsel for failure to discharge his duty of due diligence
to investigate the evidence, facts, and witness(es) in the case

10(b) Ineffective assistance of counsel for failure to provide a proper defense for
pysical[sic] evidence in the case.

10(c) Ineffective assistance of counsel for his abandoment{sic] of his client during trial.

11¢a)(1) -

1(a)(2)

11(a)(3)

11(a)4)

11(2)(5)

11(a)(6)

11(a)(7)

11(a)(8)

11(a)(9) .

11(a)(10)

11(a)(11)

11(a)(12)
11(a)(13)

Counsel failed to properly and fully investigate the case

Counsel failed to properly and fully prepair[sic] Petitioner for testimony in
the case.

Counsel failed to adequately investigate the alleged crime scene or the
allegations so as to be prepaired[sic] to present testimony through direct
and cross-examination of relevant evidence to the matter.

Counsel failed to interview or call as a witness a number of people who
would have relevant information in this matter.

Counsel failed to request a preliminary heanng so Petitioner could more
adequately be informed about case.

Counsel failed to spend adequate time with Petitioner rev1ewmg discovery
with him.

Counsel failed to challenge the testimony of the State’s witness(es) and
failed . to adequately object and preserve objections to portions of the
witness(es) testimony, and failed to cross-examine the witness(es) on their
testimony

Counsel failed to move for a pretrial motion for a Directed verdict.

Counsel failed to move for a Directed Vérdict at the end of the State’s
case, or at the end of the entire case.

Counsel failed to move for a pretrial motion to suppress the evidence from
the case.

Counsel failed to challenge or move to quash the indictment, before the
jury is sworn, that indictment is not sufficient.

Counsel failed to provide a valid defense for trial.

Counse] failed to request a competency hearing, to evaluate the Petitioner,
and see if he was incompetent at the time of his trial.

#3
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11(a)(14) Counsel failed to move for a fast and speedy trial. Petitioner, lost certain
: witness(es) that could of testified on his behalf pursuant to the 21 month
delay for trial. '

11(a)(15) Counsel faxled to object to the State’s hearsay, and clrcumstantlal evndence
" being admitted at trial. :

11(a)(16)(A)B)C) Ineffective Assistance of Counsel: This is the only venue I am
aware of for thes_e type of claims.

- .
!

In an amended application dated October 4, 2018, Applicant further alleged he is being
held in custody unlawfull}" for the following reasons:

(1) failing to make a hearsay objection to Investigator Shawnee Peoples statement, “1 was
advised that that day he called into work and he told his job that he was the victim of
a home invasion where he was injured”; (R. p. 159 1.2)

(2) failing to request jury voir dire as to whether any of the jurors had been victims of a
violent attack; (p. 14) !

(3) failing to object to witness Raquan Lewers testimony that he believed his mom was .
trying to get away from Mr. King; (R. p. 96, 1. 22)

(4) failing to point out that at the time of the stabbing Mr. King and the victim had been
separated for four years, not the year or two witness Raquan Lewers said; (R. p. 96)

(5) failing to fully investigate and clarify for the jury whose phones were found at the
scene and used to call 911, DNA evidence, and shoe print evidence; (R. 415)

(6) advising Mr. King not to testify;
(7) failing to secure or advise Mr. King of a plea offer; and

(8) failure to object to the jury instruction, “I charge you to abide by your oath and return
a verdict that speaks the truth.” (R p412,1.18) ‘

SUMMARY OF TESTIMO RESENTED AT THE EVIDENTARY HEARING - -

Applicant’s Testimony
Applicant testified he was represented by Trial Counsel on his charges. He testified
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during the course of Trial Counsel’s representation he met with hlm five times for a total of five
minutes each time. Applicant testified Trial Céunsel failed to investigate his case or call
witnesses. He testified he reviewed his dis;:ovefy himself but that Trial Counsel did not rgview it
w1th him. Applicant testified Trial Counsel did not discuss the DNA evidence in his case with
him and Trial Counsel told him the DNA evidence was not that important ~in the case. He
testified the victim’s son tt?stiﬁed that he saw Applicant’s car that night but the car that was
dgscribed was not his car, and Applicant testified Trial Counsel should have shown the jury what
his car looked like. Applicant testified he did not testify at his trial because Trial Counsel told
him not to and any of h1s prior record could be used if he did. He testified he remembered telling
the tnal judge he d1d not want to testnfy in his defense ‘but that he was not prepared for the
cqlloqt}y. He testified he wanted to go to trial. Applicant testified he did nc»/t get a preliminary ./
hearing in his case, He testified there was a shoe print found but that the State (iid not bring out
evidence of whose print it was at trial and that the print did not match his shoes. Applicant
testlﬁed the issue of his shoes was only brought up one time at trial. He testified he did not have
a-handle on the evidence in the case because Trial Counsel did not properly mvestxgate and
wanted more time with Trial Counsel. Applica_nt testified Trial Counsel should have had a
suppression hearing to keep out the DNA evidence and his clothes. Hé testified Trial Counsel did
not move to quash his indictment or make a motion for a speedy trial. Applicant testified Trial
Couns\el failed to move for a directed verdict and did not come up with a valid defense.

On cross-examination, Applicant testified he met with Trial Counsel five times during the
course of his representation and each meeting only lasted five minutes. He testified Trial Counsel
sent him his discovery right before trial and that he did not talk about any defenses to his case

with him. Applicant testified he did not know his rights. He testified he gave Trial Counsel the
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names of people to call to interview about the incident. Applicant testified he was at the victim’s
house that night in which there was involved in altercation where a man stabbed him and the
victim. He testified Trial Counsel had an investigator on his case but that the investigat’or did not
go over anything in his case.
Trial Counsel’s Testimony

Trial Counsel testified he had practiced law in South Carolina since 2010 and all of that
time héd been devoted to criminal law. He testified he was appointed to represent Applicant and
that Applicant was charged with ’stabbing the victim who was his former lady friend to death.
Trial Counsel testified he met with Applicant at least ten times during the course of his
representation. He testified during those‘ meetings he discussed the indictments and the possible
punishments App]icant was facing, Applicant’s constitutional rights and the State’s burden of
proof. Trial Counsel testified the court signed an order for funds so he could hire an investigator
for Applicant’s case. He testified he gave Applicant a paper copy of his discovery and also

reviewed it with him. Trial Counsel testified he discussed the DNA evidence with Applicant and

that the victim and Applicant’s blood were found in the home. He testified in terms of

investigation, Applicant did not offer him much information about the case. Trial Counsel
testified Applicant told him some man attacked the victim and him while they were ét the
victim’s house and he was able to get away. He testified Applicant told him he got a ﬁde from
some unknown Mexican man driving a white Ford ranger after the attack. Trial Counsel testified

Applicant could not give him a name of the man or other vital information for his case. .

Trizﬂ Counsel testified there was nevef any true plea offers from the State other than

Applicant pleading “straight” up to the charge. He testified Applicant was not interested in that

offer. Trial Counsel testified one of Applicant’s other lady friends, Ms. Martin testified at trial.

.- Page 16 lf/é

553



554

He testified she stated to the jury that Applicant showed up at her house after the incident and
they went to the hospital. Trial Counsel testified Ms. Martin told the jury that Applicant tol& her
he was stabbed at liquor store after being robbed.

Trial Counsel testified he objected to the éominent by Investig‘atorShawn Peo‘pies during
trial about a statement -Appiicant made. He testified he <;bjected on the groun& of lack of
foundation but that he was overruled by tﬁé trial judge who he knew had a prdpensity to overrule
objections quickly and try to move a trial along. Trial Counsel testified during voir dire he did
not ask if any member of the jury panel had been a;victim, ofa violent;crime and maybé_ should
have éskéd. He testified he did not object to the victim’s son’s testimony concerning his mom
and Api)licant as he did not feel it was thaf prejudiéial and that sometirﬁes object‘ing; to things
highlights them more for a jury to consider. Trial Cour;sel testified he tried to show t_he' jury that
mayhe the victim’s son or his dad had something to do with tﬁe murder of the victim as the son
had money from a civil suit when he wés younger whdm the victim was the conservator over. He
testified he did not think the information about phones being found at the scene was prejudicial
to Applicant’s case. Trial Cc;unsel testiﬁéd' the DNA evidence showed the '_viqtim’s and.
Applicant’s DNA were found at the house that rﬁght, He testified an unknown third person’s
DNA was also fou;nd. Tnal Counse] testified this third unknown person’s DNA was potentially
helpful in the case to the trial theory mat-sox;leone had attacked the victim and Applicanf. He
testified he advised Applicant not to testify‘als there were too many inconsistencies in his story
and his story would not be credible to the jury. Trial Counsel testified he should have objected to :
the trial judge’s jury instruction about returning a verdict that si:eaks the truth but 'that he
believed the trial judge ultimately articulated the burden of proof properly to the jury.

On cross-examination, Trial Counsel testified there was a letter from the State about a

Page 17 / ¢/7



plea offer for murder for a sentence of forty years. He testified he had the discovery that

contained information about the shoe print that was found but no conclusion could be drawn

from it. Trial Counsel testified the jury had a questions about the DNA evidence and a cell

phone.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has had the opportunity to observe the
witnesses presented at the hearing, and caﬁ weigh their testimony and credibility accordingly.
These credibility findings have been applied to the Court’s findings-and conclusions set forth
bélow.-Below are the findings of fact and conclusions of law as required pursuant to S.C. Code
Ann. §17-27-80 (2017).

In a post-conviction relief action, the applicant bears the burden of proving -the
allegations in his application. Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985).
Where the application alleges ineffective assistance of counsel as a ground for relief, the
applicant must prove that “counsel’s conduct so undermined the proper functioning of the
adversarial process that the trial cannot be relied upon as having produced a just result.”
Strickland v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 443, 334 S.E.2d at 814.. The
proper measure of performance is whether the attorney provided representation within the range
of competence required in criminal cases. The courts présume that counsel rendered adequate
assistance and made all significant decisions in the exercise of reasonable professional judgment.
Strickland, 466 U.S. at 689: Applicant must overcome this presumption in order to receive
relief. Cherry v. State, 300 S.C. ~115, 118, 386 S.E.2d 624, 625 (1989). Strategy

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
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assistance of trial counsel. Id. at 117, 386 S.E.2d at 625. First, the applicant must prove that
counsel’s performance was deficient. Id. Under this prong, the court measures an attomey’s
performance by its “reasonableness under professional norms.” Id. (quoting Strickland v.
Washington, 466 at 688). Second, counsel’s deficient performance must have prejudiced the
applicant such that “there is 5 reasonable probaBility that, bﬁtr‘ for counsel’s unprofessional errors,
the result of the proceeding would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d
at 625.

After careful review of the entire record, including the testimony pr\/esented at the
evidentiary hearings, based on the standard discussed above, this Court finds Applicant has
faile;i to carry his burden in this action regarding any of his allegations of ineffective assistance
of counsel. This Court finds as follows on the following grounds presented by Applicant at the
evidentiary hearing.

Ineffective Assistance of Counsel
Failure to Make a Hearsay Objection

Applicant alleges Trial Counsel was ineffective for failing to make a hearsay objection to
Investigator Shawnee Peoples statement concerning Applicant in which she said: “I was advised
that that day he called into work and he told his job that he was the victim of a home invasion
where he was injured” (Tr.p.207). This court finds that Trial Counsel was not ineffective
regarding this allegation. Trial Counsel testified he objected on the ground of lack of foundation
but that he was overruled by the trial judge who he knew had a propensity to overrule objections
quickly and try to move a trial along. This court finds Applicant cannot demonstrate deficiency
or sufficient prejudice regarding this allegation because the statement was admissible because it

was not hearsay. The statement was not offered from the truth of the matter asserted. Instead, it
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was merely offered to show why Peeples proceeded to call local hospitals to see if King was
treated for any alleged injuries. As such, the statement was properly admitted by the trial court.

Evidence is not hearsay unless it is an out of court statement offered to prove the truth of

the matter asserted. State v. Brown, 317 S.C. 55, 63, 451 S.E.2d 888, 894 (1994) (internal

| citations omitted). “Additionally, an out of court statement is not hearsay if it is offered for the

limited purpose of explaining why a government investigation was undertaken.” Brown, 317

S.C. at 63, 451 S.E.2d at 894 (citing United States v. Love, 767 F.2d 1052 (1985), cert. denied,

474 U.S. 1081, 106 S.Ct. 848, 849, 88 L.Ed.2d 890 (1986). Evidence explaining why law
enforcement is in a particular area has been held to be relevant information for the jury to
- consider. State v. Johnson, 318 S.C. 194, 197, 456 S.E.2d 442, 444 (Ct. App. 1995) (citing State

v. Davis, 309 8.C. 56, 419 S.E.2d 820 (Ct.App.1992)).

Here, the Applicant’s statement to his employer that he was injured in a home invasion
was not entered for the truth of the matter asserted. The testimony presented by Peeples after the
reference to the statement shows the intent of introducing the statement was to explain why
Peeples took certain actions in the investigation. Peeples testified that after hearing the
statement, she called local hospitals to see if King sought treatment for the injuries he would
have suffered in the home invasion. (Tr.p.207). After learning that King also had an address in
Anderson County, Peeples contacted the hospital in Anderson County to see if he was treated for
injuries. (T r.p.20‘7). After confirming he was treated, Peeples obtained an order for production
of records for the medical records for the treatment and contacted thé Anderson City Police
Department to obtain a copy of the police report that was generated from King’s hospital visit.
(Tr.p.208). She also contacted the hospital’s security department to obtain video footage of

King’s visit at the hospital. (Tr.p.208).
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The State dici not use the statement in any other manner during the trial. It was not |
utilized in closing argument, and no other witness referred to the statement. In light of 'the
limited use of the statement only to explain' why Peeples contacted local hospitals regarding
King, the record supports a finding the statement was not hearsay and was properly admitted at
trial. See Caprood v. State, 338 S.C. 103; 111, 525 S.E.2d 514, 518 (2000) (finding statements
made regarding unrelated crimes did not constitute hearsay when “officers were explaining their

.

actions in pursuing the defendants and the statements were not offered for their truth.”); see also

State v. Thompson, 352 S.C. 552, 559, 575 S.E.2d 77, 81 (Ct. App. 2003) (finding officer’s

testimony regarding statement by:bystander was not hearsay because it was not entered for the.

truth of the matter asserted, but “rather to explain and outline the officers' investigation and their

‘reasons for going to the Thompsons® home.”). Because of this; this court finds Applicant has

failed to meet his burden to show Trial Counsel was ineffective. Therefore, this court ﬁnds this
allegation must be denied and dismissed with prejudice.. ¢
Failure to Request Jury Voir Dire

Applicant alleges Trial Counsel was ineffective for failing to request jury voir dire as to .

* -whether any of the jurors had been victims of a violent attack. Trial Counsel testified during voir

. dire he did not ask if any member had been a victim of a violent crime and maybe should have

asked. This court finds Trial Counsel was not ineffective in this regard as Applicant has failed to -

demonstrate sufficient prejudice from Trial Counsel not asking this question. This Court further

“finds Applicant has failed to show that Trial Counsel’s failure to ask this question prejudiced the

applicant such that “there is a reasonable probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been different. This court would also note that during

jury voir dire, the trial judge informed the jury of the charges Applicant was facing and that he
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was being tried for stabbing the victim. (Tr.p.12). The trial judge went on to inquire of the jury if -

they were ewa:e of any bias or prejudiee’wiﬂl Tespect to Applicant, to the State or to the subject
matter of the case why they could not give Applicant and the State a fair and impartial trial based
| on the law-and evidence to be presenfed. (Tr.p.13-14). One juror stood and the judge questioned
l, he; and she indicated she could be fair juror. (Tr.14). Because of this, this court finds Applicant
- has failed to meet his bﬁrden to sho; Trial Counsel was ineffective. Therefore, this allegaﬁon is
denied end dismissed with prejudice.
'. L Failure to Object to Witness ' Testimony
Applicant alleges Trial Couﬁsel was ineffective for failing to object to witness Raquan
Lewers’ testimony thet he believed his mom was trying to get away frem Applicant. (Tr.p. 96).
‘Trial Counsel testified he did not object to the Qictim’s son’s testimony conceming his mom and
, Applicéﬁt as he did not feel ‘it was thatk prejudicial and that sometimes objecting to things

highlights them more for a jury to consider. This Court finds Applicant has failed to prove Trial

559

Counsel was ineffective. Stnckland reqmres that tnal counsel must be given leeway to make ..

reasonable strategic decisions. No pamcular set of detailed rules for counsel’s - conduct can
satisfactorily take account of the variety.of circumstances faced by defense counsel or the range

of legmmate demslons regarding how best to represent a criminal defendant. _tqukLagc_l_‘L

A _mgt__n, 466 U.S. 668 688-689 (1984) “Representation is an art, and an act or omission that .

is unprofessmnal in one case may be sound or even brilliant in another.” Id. at 691, Therefore,

judicial scrutiny of counsel’s performance must be highly deferential. Id. at 689, Where counsel

 articulates a valid strategic reason for his action or inaction, counsel’s performance should not be

found ineffective. Roseboro v. State, 317 S.C. 292, 454 S.E.2d 312 (1996); Underwood v. State,
309 S.C. 560, 425 S.E.2d 20 (1992); Stokes V. Sfate, 308 S.C. 546, 419 S.E.2d 778 (1992).
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Courts must be wary of second guessing counsel’s trial tactics; and where counsel articulates a

valid reason for employing such strategy, such conduct is not ineffective assistance of counsel.

Whitehead v. State, 308 S.C. 119, 417 S.E.2d 529 (1992). Here, this Court finds Trial Counsel

offered a valid strategy for not objecting to the comment made by the witness. Because of this,
this court finds Applicant has failed to meet his burden to show Trial Counsel was ineffectivg.
Therefore, this allegation is denied and dismissed with prejudice.
Failure to Point out Information to the Jury
Applicant alleges Trial Counsel was ineffective for failing to point out that at the tinie; of
the stabbing, Applicant and the victim had been separated for four years, not the yea.rv or two

witness Raquan Lewers said (Tr.p.96). This Court finds Applicant has failed'to prove Trial

Counsel was ineffective. Courts use a two-pronged test in evaluating allegations of ineffecti\}e‘ -

assistance of counsel. First, the applicant must prove that counsel’s performance was deficient.

rules; the ultimate focus of inquiry must be on the fundamental fairness of the proceeding whose

result is being challenged. A court need not first determine whether counsel’s performance was
deficient before examining the prejudice suffered, by the defendant as a result of the alleged
deficiencies. If it is easier to dispose of an ineffectiveness claim on the ground of lack of

sufficient prejudice, that éourse‘should be followed. Strickland, 466 U.S. 668. Here, this Court

“finds Applicant has failed to demonstrate sufficient prejudice. This Court further finds Applicant

has failed to demonstrate that had Trial Counsel pointed out an alleged discrepancy in time, there
is a reasonable probability that, but for this, the result of the proceeding would have been

different. Therefore, this Court finds this allegatiop is denied and dismissed with prejudice.
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Failure to Investigate/ Interview or Call Witnesses

Applicant alleges Trial Counsel was ineffective in failing to investigate his case and for
not interviewing or call witnesse§ at his trial. First, to show ineffective assistance for failure to
investigate, Applicant must present evidence to slllow what counsel could have discovered had he
more fully investigated. Jackson v. State, 329 S.C. 345, 354, 495 S.E.2d 768, 772 (1998)
(“Respondent failed to present any evidence of what counsel could have discovered or what
other defenses respondent would have requested counsel pursue had counsel more ﬁﬂfy prepared
for the trial.”). Failure to conduct an independent investigation does not constitute ineffective
assistance of counsel when the allegation is supported only by mere speculation as to result.

Porter v. State, 368 S.C. 378, 385-86, 629 S.E.2d 353, 357 (2006) (citing Moorehead v. State,

329 S.C. 329, 334, 496 S.E.2d 415, 417 (1998)). Applicant has failed to show what beneficial
information could have been discovered had Trial Counse] done more inveétigation. Even so,
Trial Counsel testified credibly that he reviewed all of the discovery and met with Applicant on
numerous occasions. Moreover,.'I‘ri‘al Counsel testified he hired a private investigator through
funds approved“by court order to investigate Applicant’s case. Notwithstanding, this court finds
Applicant has failed to produce any information that Trial Counsel would have found had he
done more investigation. This Court finds Trial Counsel’s investigation was reasonable..
Therefore, tlns Court finds Applicant has failed to prove the first prbng of the Strickland test —
that Trial Counsel failed to render reasonably effective assistance under prevailing professional
norms. Applicant failed to present compelling evidence that Trial Counsél committed either
errors or omissions in his representation of Applicant. This Court also finds Applicant has failed
to prove the second prong of Strickland — that he was prejudiced by Trial Counsel’s

performance. This Court concludes Applicant has not met his burden of proving Trial Counsel
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failed to render reasonably effective assistance. The allegation is denied and dismissed with
prejudice.

Next, Applicant alleges Trial Counsel was ineffective in failing to ipterview and call
certain witnesses during his trial. Appiicant testified he gave Trial Counsel the names of péople '
to call to interview about the incident. Trial Counsel testified Applicant told him some man
attacked the victim and himself while they were at the victim’s house and he was able to get
away. Trial Counsel testified Applicant told him he got a ride from some unknown Mexican man
driving a white Ford ranger. Trial Counsel testified Applicant could not give him a name of the
man or other vital information for ﬁis case. This Court finds Applicant has failed to-show thét
Trial Counse] was ineffective for either not interviewing or calling witnesses for his trial. First,
this Court notes any claims s;urrounding the failure to present testimony from a witness assumes
the testimony from the \;ritness would have been'v"favorable to the defense and therefore affected

the outcome of the trial. However, this contention is based on pure conjecture and speculation.

8

Prejudice from trial counsel’s failure to interview or call witnesses cannot be shown where the

witnesses do not testify at post-conviction relief. Underwood v. State, 309_S.C. 560, 425 S.E.2d
20 (1992); Bassette v. Thompson, 915 F.2d 932 (4™ Cir. 1990), cert. denied, 499 U.S. 982
(1991). Applicant’s mere speculati;n as to what a witnesses’ testimony would have Been cannot,
by itself, satisfy his burden of showing prejudice. Clark v. State, 315 S.C. 385, 434 S.E.2d 266

(1993); Glover v. State, 318 S.C. 496, 458 S.E.2d 538 (1995). An Applicant must produce the

testimony of a favorable witness or otherwise offer the testimony in accordance with the rules of

evidence at the PCR hearing in order to establish prejudice from the witness’ failure to testify at

trial. Bannister v. State, 333 S.C. 298, 509 S.E.2d 807 (1998). Because Applicant failed to
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. produce the testimony Qf any witnesses, sufficient prejudfce cannot be demonstrated ‘by
Applicant. .

- Secondly, this Court finds Trial Counsel’s testimony on the issue more credlble than that
of Apphcant Trial Counsel testlﬂed Apphcant did not provxde him with the names of any

potential witnesses and therefore he did not know about them. Tnal Counsel cannot be expected

to interview a witness he does not know exists. Therefore, Applicant has failed to prove Trial

Counsel was deficient or that he was prejudiced by any alleged deficiency. The allegation is
denied and dismissed with prejudice.
N » x
Failure to Advise not to Testify

Applicant alleges. Trial Counsel was ineffective for failing to advise Applicant not to

LN}

testify a trial. Applicant testified he did not testify at his trial because Trial Counsel told him not

to and that his prior record could be used if he did. Applicant testified he remembered telling the

trial judge he did not want to testify at in his defense but that he was not prepared for the
. : ' } /

colloquy. Trial Counsel testified he advised Applicant not to testify as there were t00 many

inconsistencies in his story and his story. would not be credible to the jury.

This Court finds Trial Counsel’s performance was not deficient and Applicant has failed

to demonstrate sufficient prejudice by the alleged deficiency. This Coprt ‘t,'mdsv Trial Counsel’s
testimony on this point credible and finds he -providéd advice well within professional norms on
the decision to not testify. Further, this Court finds Applicant was advised he could take the sténd
to testify on his behalf and be potentially impeached with any prior record. (Tr.p.332-334),

Further, when Applicant was asked by the trial judge if any one used any force or made any

-, threats including his attorney in making a decision to not testify, Applicant answered no.

(Tr.p.334). Finally, when asked by the trial judge if the'decision to not testify was made fréély
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and voluntanly, Appllcant answered in the affirmative. (Tr.p.334). Because of this, Applicant has
failed to prove Trial Counse] was deﬁclent or that he was prejudiced by any alleged deﬁclency .
| ¥ Therefore, this Court finds that this allegation must be denied and dismissed with pre3ud1ce.
/ Failure to Secure or Advise of a Plea Offer
Applicant alleges Trial Counsel was ineffective for failing to secure or advise Applicant
of a plea offer. Trial Counse! testified there was ;1e'ver any. true pl‘leatoffers from the State other
\thah‘Applicant pleading “straight” up to the charge and that. Ab;;licant was not interested in that
offer. Trial Counsel testified there was éleﬁer from the State about a plea offer for murder for a
sentence of forty years. This court finds Trial Counsel’s te‘sfimon’y credible regardin"g this
- allegation. Furthermore, this court ﬁnd\s credible Applicant’s testimony that he @md to go to
trial. Because of this, this court finds Applicant has failed to prove that Trial Counsel was
deficient regarding this allegation and also failled to demonstrate sufficient prejudice. Therefore,
this Court finds that this allegation must be deénied and dismissed with prejudice.
| Failure to Object to Jury Insﬁuctian
) Applicant alleges Trial Counsel was ineffective for failiné to object to the jury
iﬁstrﬁction, “I charge you to abide by your.oath and return a verdict that speaks the truth”.
(Tr.p.412); This Court finds Applicant has failed to meet his bilrden as to this allegation. Trial
Counsel tesﬁﬁed he should have objected to the trial judge’s jury instruction about returning a
verdict that speaks the truth but that he believed the trial judge ultimately artlculated the burden
of proof properly to the jury. '. - oo 8 (
On this issue, our State Suprelﬂne‘ Court has cautioned “[jJury instructions on reasonable
doubt which charge the jury to ‘seek the truth’ are disfavored because they ‘[run] the risk of

unconstitutionally shifting the burden of proof to the defendant.”” State v. Aleksey, 343 S.C. 20,
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26-27, 538 S.E.2d 248, 251 (2000) (emphasis added). However, the Aleksey court went on to

hold because the “truth-seeking” instruction in that case was “given in the context of the jury’s -

role in detznninigig the credibilitj of witnesses” there was ‘-“not a reasonabie likelihood the jury
applied the challeﬁge’d ‘ihsuﬁct;ion in a manner inconsistent with the burden of proof beyond a
reasonable doubt.” Id. at 28-29, 538 S.E.2d at 252. 'fhe coﬁrt cautioned the circuit ‘courts to
abéﬁd’on the truth-seeking .:la'nguage in future chargés,’ but‘held that the instruction as a whole in
that. case was a correct statement of law and found nd basis for reversal on thth ground Id. |

" The recent opinion in State v. Beaty, 423 S.C. 26, 813 S.E.2d 502 (2018), revisited the

Aleksey decision and -helld"af preliminary 'instructio‘ii, using the phrases “search for the truth,”"

“true’ facts,” and “just verdict” wg,;i'e'. déiivered' in error but é#used no prejudiée Gva,rra_nting
reversal where the instri.lction appeared in the'preiiminary-remarks to ﬁle jury :and, agaiﬁ, did not
speak to_vihe State's burden of proof. Beaty, 423 SC. at 33, 813'S.E.2d at 506. . The Beaty court
~ held “the 'disbut;d coﬁmen& can be distingui’shéd from mnbecause they were a mere
:statemen;: to the ju'ry‘and nof a ‘charge on the law.” I'd.‘ at 34, 813 S.E.Zd at 506. Further, the
remarks were no_t, linked to either the réasonable doubt '6r the .cirq;mstaﬁtial evidence charges as
was condemned in Aleksey. Id. - ; | | |

“This Court ﬁ_nds.t,hat the jury instruction Aﬁplicant alleged do not form the basis for a

grant of post-conviction relief. The lijmite"d nature of this phrase imparied no duty upon counsel

to object in light of the. Aleksey decision, which existed afthe time of trial, and the failure to

object to this limited phrase did not rendered Trial Counsel's performance deficient. Further, the
- lack of objection to tﬁe charges excerpted aB‘ove, did not prejudice applicant because the trial
court’s issuance of ahy language pertaining to the jury’s role at trial did not address the burden of

proof the jury was to apply to its deliberations. The relevant case law makes it clear the
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instruction did not prejudice applicant because it spoke only generally to the jury's role as the
factfinder. The instruction was not anywhere near the burden of proof instruction and did nothing
to shift the burden from the State. There is no reasonable possibility of a different outcome had
counsel made an objection to the instruction. Accordingly, pursuant to Aleksey and _Ega_tx, this
Court finds applicant has failed to demonstrate ineffective assistance of counsel. Therefore, this
Court finds that this allegation must be denied and dismissed with prejudice.
Failure to Request a Preliminary Hearing

_Applicant testified in a cursory fashion regarding Trial Counsel’s failure to request a
preliminary hearing. This court finds Applicant has failed to prove ineffective assistance of
counsel regarding this allegation. Every criminal defendant is entitled to notice of his right to a
preliminary hearing “to determine whether sufficient evidence exists to warrant [his] detention .
and trial.” Rule '2(a), SCRCrimP. Ifa defendént makes a timely request for a heaﬁné, one should

be held within ten days. Rule 2(a)-(b), SCRCrimP. However, the hearing “shall not be held,

_ however, if the defendant is indicted by a grand jury or waives indictment before the preliminary

hearing is held.” Rule 2(b), SCRCrimP; see also State v. Hawkins, 310 S.C. 50, 54-55, 425
S.E.2d 50, 53 (Ct. App. 1992) (holding trial couﬁ did not err in refusing to quash defen@t’s
indictments because he did not réceive a requested preliminary hearing because he was indicted
before a preliminary hearing was held). Furthermore, a defendant has no constitutional right to a
preliminary hearing. State v. Keenan, 278 S.C. 361, 365, 296 S.E.2d 676, 678 (1982). This
Court finds that Trial Counsel’s performance was reasonable according to professional standards.
It is clear there was probable cause to support the charges. Furthermore, this Court finds that
Applicant cannot establish any resulting prejudicé, as a preliminary hearing would not have

resulted in dismissal of the charges, and therefore, there is no likelihood that the result of the
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proceeding would have been different. Furthermore, this Court finds Applicant also cannot
~ demonstrate sufficient prejudice as he was directly indicted for the charges. Therefore, this Court
finds that this allegation must be denied and dlsmlssed with prejudlce
Faqure to Quash Indictment

, Applicant testified in a cursory fashion regarding Trial Counsel’s failure to quash his
indictment. Applicant is not entitled to relief upon this claim of ineffective assistance of trial
counsel. A-ppiicant has failed to show Trial Copnsel was deficient m not moving to quash the
indictment and he algo cannot show he was prejudiced. -

In determining whether an indictment meets the sufficiency standard, the trial
court must look at the indictment with a practical eye in view of all the
surrounding circumstances. See State v. Means, 367 S.C. 374, 383, 626 S.E.2d
348, 353-54 (2006); Gentry, 363 S.C. at 103, 610 S.E.2d at 500; State v. Gunn,
313 S.C. 124, 130, 437 S.E.2d 75, 78 (1993); State v. Wade, 306 S.C. 79, 83, 409
S.E.2d 780, 782 (1991); State v. Guthrie, 352 S.C. 103, 108, 572 S.E.2d 309, 312
(Ct.App.2002) (citing State v. Adams, 277 S.C. 115, 126, 283 S.E.2d 582, 588
(1981); State v. Reddick, 348 S.C. 631, 637, 560 S.E.2d 441, 444 (Ct.App.2002));
see also Evans, 363 S.C. at 507-09, 611 S.E.2d at 516-17 (noting all the
surrounding circumstances must be weighed to make an accurate determination of
whether the defendant was prejudiced by a lack of notice and an insufficient
indictment).  Accordingly, the sufficiency. of an indictment is examined
objectively, from the viewpoint of a reasonable person, and not from the
subjective viewpoint of a particular defendant. Means, 367 S.C. at 383, 626
S.E.2d at 353-54. Further, whether the indictment could be more definite or
certain is irrelevant. Gentry, 363 S.C. at 102-03, 610 S.E.2d at 500. As
repeatedly noted by our appellate courts:

- An indictment is sufficient if the offense is stated with [enough]
certainty and particularity to enable the court to know what
judgment to pronounce, and the defendant to know what he is
called upon to answer and whether he may plead an acquittal or
conviction thereon. The true test of the sufficiency of an
indictment is not whether it could be made more definite and
‘certain, but whether it contains the necessary elements of the
offense intended to be charged and sufficiently apprises the
defendant of what he must be prepared to meet.

See Means, 367 S.C. at 383, 626 S.E.2d at 353-54; Gentry, 363 S.C. at 102-03,
610 S.E.2d at 500; State v. Ham, 259 S.C. 118, 191 S.E.2d 13 (1972); State v.
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Walker, 366 S.C. 643, 661, 623 S.E.2d 122, 131 (Ct.App.2005); State v. Adams,
354 S.C. 361, 374, 580 S.E.2d 785, 792 (Ct.App.2003); Guthrie, 352 S.C. at 108,
572 S.E.2d at 312.

State v. Tumbleston, 376 S.C. 90, 97-98, 654 S.E.2d 849, 853 (Ct. App. 2007).

Here, Applicant’s indictments were sufficient to apprise him of the charges he faced. The
murder indictment stated,

That SYLVESTER KEEJAUN KING did in Greenville County, on or about the

16th day of March, 2014, unlawfully and with malice aforethought kill JANICE

HACKETT by means of by means of stabbing her, and that JANICE HACKETT

died as a proximate result thereof. This is in violation of §16-3-10 of the South

Carolina Code of Laws (1976) as amended.

It outlined the elements of murder, provided the time and place Applicant was alleged to
havg committed the murder, and identified the means by which Applicant killed the victim.
Similarly, the possession of a weapon during the commission of a violent crime indictment was
sufficient. It stated,

That SYLVESTER KEEJAUN KING did in Greenville County, on or about the

16th day of March, 2014, possess or visibly display a knife during the

commission or attempted commission of a violent crime, to wit: Murder. This is

in violation of §16-23-490 of the South Carolina Code of Laws (1976) as

amended.

It outlined the elements of unlawful possession of a weapon during the commission of a
violent crime, provided the time and place Applicant was alleged to have committed the crime
and identified the violent crime committed, and referenced the statute at issue. Applicant has not
identified any insufficiency of either portion of the indictment. Thus, he cannot show that Trial
Counsel was deficient. Further, Applicant has not identified how he was prejudiced. Altogether,

he is not entitled to relief upon this claim. Therefore, this claim for relief is denied and dismissed

»f% )

with prejudice.



Failure to Move for a Speedy Trial
Applicant testified in a cursory.fashion regarding Trial Counsel’s failure to move for a

speedy trial. This Court ﬁnds this allegation to be without merit and finds Applicant has failed to

show Tnal Counsel was deﬁclent, and that he was prejudleed by this alleged deficiency. In this -

claim, Applicant asserts Tnal Counsel should have moved for a speedy tnal He asserts there

. was a twenty-one month delay, and he lost w1tnesses asa result of the delay. Thxs Court finds

Applxcant carinot show Tnal Counsel was deﬁclent, or that he was prejudlced by Tnal Counsel’

' ) decision not to file a motion for a speedy trial.

First, Applicant falls to show that Tnal Counsel was deﬁclent in not filing a motlon for a
: speedy tnal “A criminal defendant is guaranteed the -nght toa speedy tnal » State v. Coo
386 S.C. 210, 216, 687 S.E.2d 62, 66 (Ct.App. 2009), cmng U S Const amend VI S C. Const.
art, l§ 14; State v. Pittman, 373 S C 521, 548 647 S E. 2d 144 155 (2007) However, “[t]here
is no umversal test to determme whether a defendant's nght to a speedy trial has been violated.”
'Coop er, 386 S.C. at 216, 687 S. E 2d at 66 (cltmg State v. Waltgs, 270 S. C 104 107 240 S.E.2d
» 651 653 (1978)) “[T]he determmatnon that a defendant has been depnved of this nght is not
based on the rpassage of a speclﬁc penod of tune, but mstead is analyzed in terms of the
clrcmnstances of each case, bala.nemg the conduct of the prosecutlon and the defense.” thtman,
373 S.C. at 549, 647 S. E.2d at 155; see C ooper, 386 S. C at 217, 687 S. E 2d at 66.
A rewewmg court should consider four factors when determining whether

a defendant has been deprived of his or her right to a speedy trial: 1) length of the

delay; 2) reason for the delay; 3) defendant's assertion of the right; and 4)

prejudice to the defendant. Barker v. Wingo, 407 U.S. 514, 530, 92 S.Ct. 2182, 33

L.Ed.2d 101 (1972); see also State v. Brazell, 325 S.C. 65, 75, 480 S.E.2d 64, 70

(1997). These four factors are related and must be considered together with any

other relevant circumstances. Barker, 407 U.S. at 533, 92 S.Ct. 2182.

* Cooper, 386 S.C. at 216-17, 687 S.E.2d at 66.
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In reviewing a speedy trial claim, analysis begins “with the “triggering mechanism’ of a
speedy trial claim, which is the length of the delay.” State v. Langford, 400 S.C. 421, 442, 735
S.E.2d 471, 482 (2012).5

The clock starts running on a defendant's speedy trial right when he is “indicted,
arrested, or otherwise officially accused,” and therefore we are to include the time
between arrest and indictment. United States v. MacDonald, 456 U.S. 1, 6, 102
S.Ct. 1497, 71 L.Ed.2d 696 (1982). The Supreme Court was quick to remind in

'Barker, however, that even the length of time necessary to trigger the full inquiry
“is necessarily dependent upon the peculiar circumstances of the case.” 407 U.S.
at 530-31, 92 S.Ct. 2182. Thus, a simple prosecution for ordinary street crime
may have a lower threshold for a presumptively prejudicial delay than a more
complex conspiracy case. Id. at 531, 92 S.Ct. 2182; sce also id. at 531 n. 31,'92
S.Ct. 2182 (suggesting that a delay of nine months could have been presumptively
prejudicial in a case that depended on eyewitness testimony (citing United States
v. Butler, 426 F.2d 1275, 1277 (1st Cir.1970))).

Langford, 400 S.C. 421 at 442, 735 S.E.2d 471 at 482.
In Applicant’s case, twenty months elapsed between the date of Applicant’s arrest and
Hs trial. While this time was léhgthy, it wasynot outside the parameters of cases in which a
lengthy delay was not comidé@ to constitute a violation of the right to a speedy trial.”
Barker provides not onlf éhould the reason for the delay be ct;nsidered,l but also that
those reasons should be examined as to relative justification:
Closely related to length of délay is the reason ﬂle government assigns to

justify the delay. Here, too, different weights should be assigned to different
reasons. A deliberate attempt to delay the trial in order to hamper the defense

$ In @gfgrg, this Court noted the other factors should not be examined until there was some delay that was
presumptively prejudicial. Id. at 442, 735 S.E.2d at 482 (quoting Barker). -

7 See Langford, supra (twenty-three month delay reviewed in armed robbery, first degree burglary and kidnapping
case); Pittman, supra (reviewing three year delay between arrest and trial in murder case); Waites, supra (reviewing
two year four month delay in assault and battery of a high and aggravated nature and pointing and presenting a
firearm); Cooper, supra (reviewing forty-four month delay on murder re-trial). See also State v. Brazell, 325 S.C. 65,
480 S.E.2d 64 (1997) (reviewing three years and five months delay in aimed robbery and murder case); State V.
Kennedy, 339 S.C. 243, 528 S.E.2d 700 (Ct.App. 2000), affirmed by State v. Kennedy, 348 S.C. 32, 558 S.E.2d 527
(2002) (reviewing two year and two month delay in grand larceny, first degree burglary and financial transaction
card fraud case); State v. Smith, 307.S.C. 376, 415 S.E.2d 409 (Ct.App. 1992) (reviewing three year delay in murder

) |
.y



should be weighted heavily against the government. A more neutral reason such

as negligence or overcrowded courts should be weighted less heavily but

nevertheless should be considered since the ultimate responsibility for such

circumstances must rest with the government rather than with the defendant.

Finally, a valid reason, such as a missing witness, should serve to justify

appropriate delay. ,

Barker v. Wingo, 407 U.S. at 531. Here, there was no discussion regarding the delay in
Applicant’s trial on the record. This Court would note the Clerk of Court records reflect Trial
Counsel was still likely conducting his investigation through August 2015, which was when he
obtained funding for an investigator. This may have caused some of the delay in the case being
called to trial.

“{TThe defendant's assertion of or failure to assert his right to a speedy trial is one of the
factors to be considered in an inquiry into the deprivation of the right.” Barker, 407 U.S. at 528.
Multiple assertions of the right will weigh heavily in a defendant’s favor. See, for example,
United States v. Bass, 460 F.3d 830, 837 (6th Cir. 2006)(“Between his arraignment and trial,
Bass filed three-motions to dismiss based upon speedy trial grounds: (1) in January 1999, two
months after the arraignment; (2) in March 2000; and (3) in March 2002. Accordingly, Bass

asserted his right to a speedy trial, and this factor weighs in his favor.’;).

As already noted, the delay itself is not dispositive of whether a violation has occurred. -

Neither is the time at issue dispositive of prejudice. Pittman, 373 S.C. at 551, 647 S.E.2d at 156)

(rejecting Pittman’s argument “that the delay of his trial was so lengthy that it not only meets the
requisite finding of delay, but also that the delay is presumptively prejudicial”). Other courts
have examined similar delays and declined to find presumptive prejudice.® The Supreme Court

in Barker specifically noted the damage that may very well be done to the prosecution's case:

% See United States v. Blanco, 861 F.2d 773, 778 (2nd Cir. 1988) (rejecting general assertion of prejudice in ten year
delay between indictment and trial where defendant at fault in delay and where “delay can just as easily hurt the
government's case™); United States v. Tchibassa, 452 F.3d 918, 925-927 (D.C.Cir. 2006) (finding no presumplive

3‘%{_/%7&
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A second difference between the right to speedy trial and the accused's
other -constitutional rights is that deprivation of the right may work to the
accused's advantage. Delay is not an uncommon defense tactic. As the time
between the commission of the crime and trial lengthens, witnesses may become
unavailable or their memories may fade. If the witnesses support the prosecution,
its case will be weakened, sometimes seriously so. And it is the prosecution

. which carries the burden of proof. Thus, unlike the right to counsel or the right to
be free from compelled self-in-crimination, deprivation of the right to speedy tnal
does not per se prejudice the accused's ability to defend himself.

B k er, 407 U.S. at 521.

In reviewing all of the factors, Applicant cannot show he would have been entltled to

relief based upon an assertion of his right to a speedy trial. There.was no ewdence the delay was

the result of any attempt from the State to hinder Applicant’s ability to present a defense.

Applicant has presented no argument or evidence reﬂécting he suﬁ‘ered any prejudice as a result

of the delay in his trial. He has not identified any witness that was unavailable because of the ‘

~ delay, nor has he indicated what infoxmation those witness(es) could provide. Since there is no
merit to this claim, Applicant cannot show that trial counsel was deficient. Further, Apphcant

. cannot show that he was prejudlced See, e.g., Werts v. Vaughn, 228 F.3d 178, 203 (3rd Cir.

2000) (“counsel cannot be ineffective for failing to raise a meritless claim”); see ggg Almon v. |
U.S,, 302 F.Supp.2d 575, 586 (D.S.‘C.2004) (“There can be no ineffective assistance of counsel
for failing to raise a claim which is not legally viable.”). The;efore, this claim is denied and
dismissed with prejudice. |
| F ailure to Suppress Evidence
Applicant testified in a;. cursory fashion regarding Trial Counsel’s failure to sﬁppress

evidence. This court finds this allegation to be without merit and finds Applicant has failed to

prejudice where defendant more at fault than government in eleven year delay). Accord United States v. Mendoza,
530 F.3d 758, 764-765 (5th Cir. 2008) (noting that if govérnment had “exercised due dlhgence.” for speedy trial
claim on delay of cight years, defendant would have had to have shown “specific prejudice to his defense” rather
than assessing presumptive prejudice). . :
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show Trial Counsel was deficient, and that he was prejudiced by this alleged deficiency. This
Court finds Applicant has failed to show upon what grounds Trial Counsel should have argued to
suppress the evidence he claimed formed the basis for suppression. In a post-conviction relief

action, the applicant bears the burden of proving the allegations in his application, Butler v.

State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985). Where the application alleges ineffective
assistance of counsel as a ground for relief, the applicant must prove that “counsel’s conduct so
undermined the proper functioning of the adversarial process that the trial cannot be relied upon
as hav.ing, produced a just result.” Strickland v. Washington, 466 U.$. 668 (1984); Butler, 286
S.C. at 443, 334 S.E.2d at 814. Here, this Court finds Applicant has failed to meet his burden.
Therefore, this claim is denied and dismissed with prejudice. - |
Failure to Move for Directed Verdict

Applicant testified in a cursory fashion regarding Trial Counsel’s failure to move for a
directed verdict. This court finds Trial Counsel was not ineffective. Contrary to Applicant’s
assertions, Trial Counsel did move for a directed verdict at the end of the State’s case. (Tr. 331-
32). The motion was denied by the.trial court, Id. Trial Counsel also re;lewed the motion at the
close of the defense"s case. (Tr.354). Again, the trial court denied the motion. Id. Since Trial-
Counsel moved for a directed verdict at the end of the State’s case and at the end of the entire
case, Applicant’s claim in this, allegation is without factual support. Therefore, this claim is
denied and dismissed with prejudice.

CONCLUSION
Based on all the foregoing, this Court finds and concludes that Applicant has not

established any constitutional violations or deprivations that would require this Court to gfant his

7
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application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice. , : .
This Court notifies the Applicant that he must file and serve a notice of appeal within

thirty (30) days from the receipt by counsel of written notice of entry of judgment to secure the

- appropriate appellate review. See Rule 203, SCACR. Pursuant io Austin v. State, 305 S.C..453
(1991), an Applicant has a right to an appellate qounse]’s assistance in seeking review of the
denial of PCR. Rule 71:1(g), SCRCP provides that if the -Applicant wishes to seek appellate .
'réview PCR counsel must serve and file a Notice of Abpeal on the Applicant’s behalf. Your
attention i is directed to South Carolma Appellate Court Rule 243 for appropriate procedures for

' appeal ‘ \ -
IT IS THEREFORE ORDERED THAT:

1. - That the Application for Post-Conviction Relief must be. denied and
dismissed with prejudice; and

2. ‘The Apphcant must' be remanded to the custody of the South Carolina
Department of Corrections.

AND IT IS SO ORDERED this S day of 0&3“”—4-5’ 2018. .

, South Carolina

Copy mailled to
Attorney R69$ and A C;
N = 20¢
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STATE. OF SOUTH CAROLINA.

! IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE

THIRTEENTH JUDICIAL CIRCUIT

)
)
:
‘SYLVESTER KING, ) Monozg TO-ALE&QKMNDTHE
APPLICANT. )
)
)
)
)
)

5.

!

CASE#2018-CP233013

THESTATE OF SOUTH CAROLINA,
' RESP@NDENT

__ ‘COMES NOW-:he Apphcant and hereby moves pursuant to. Rule: 59(e), SCRCP, to:alter
oramendﬂ:e wdgt

tnent ofthts Comtﬁled on November 7, 2018. The Apphcant takes i xssue with
the findings of fact and conclusmnsoflaw ‘sét fourth resulting in the denial of ‘post-conviction
relief iir:bis case, Specifically; 'he'*n:gua;“ s that tﬁe‘ ‘Ordét of Dismissal in ifs 2

ﬂxelssuethatmal counsel failed to- fullymvesngane andclmfyforthe;mywhosephoneswere
&mdﬂthescene,DNAendmmdshoepmtmdencgﬂa&smmdemewasprMeda

ifted: ﬂ:atatmalhebmughtoutewdencemcrossexammahonﬂzatashoepnnt?
hadDNAﬁomﬂaeAppheant,ﬂxevxcﬁm,andanunknomthlrdparty canmbutor R p. 235, ),

13) T fact, fhat sample/was iticonclasive. That is why the State: 3id not uisé it Tlns was the only

evidence the jury heard of shared

rted by thie-actiial DNA Fecords.,

| DNA, .and it ‘was not sup
Thns the Appli

it argues counsel's-error in‘bringing forth damaging DNA evidence reflected a
failure to ifivestigate ihe issue. ,
' The Applicant also wishes to:clarify that his allegation was that counsel failed to advise

o,

‘e Applicésit 1o tesyify. He'argues that each allegation set fourth cansed to undi

e prejudics. He

flther rgues that if éach allegation did not ahount 1o ineffective assistance of Gotnsel standing

‘alon, 11 cuiiilative.cmmor prejudiced hirm o the degree that "thiers is a Teasoriable. probability

ing of what mVﬁhsﬁEOn:‘wnuld-pto.duce. (Order P 2_4) Under crossexammanom
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thiat, but for: counsel's unprofessional errors, the ‘result of the proceeding would have been

. 386 S:E.2d 624,625 (1989).
For the foregoing reasors; the Applicant requests. this: Cout to alter its Onder of
Disririssal and grant Applicant réfief: |

Attomey for the Applicant
330E. Coffee St;
Greenville, SC 29601.
(864) 2420029

Greenvzlle,Sotharohna
“This_ /4 day of Hacueededdes2018
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" IN THE COURT OF COMMON PLEAS.
THIRTEENTH JUDICIAL CIRCUIT

j.. ENTERED COMPUTER

- CASENO.::2018:CP:23-3013

N d
-.g.g:rowm;azx_q@éx;

aa:mssomfaawmmﬁ

‘ORDER TO ALTER OR AMEND T—B.E
JUDGMENT

)
)
3
)
)
)
)
. ‘ ‘ " )
s, A y
‘THE STATE OF SOUTH CAROLINA, )
)
)
)
)

Respondent.

‘This matter-comes before the Court pssiiairit to Rule:59(e) motion, to alter or amend the

A Judgment The:Applicant’s Post-Conmcnon elief was deriied on October 24,2018 after. thxs
Couxt careful rewewed the' emue record, mcludmg thie testimony presented at thé' evidentiary
heatings. . | .
Ina ost-conviction reliof a,qt,ipn;-‘t'he;%épbﬁcantsbeaﬁ the burden of proving thie
allegations mh’is apphcati‘on. tler v,

te; 286 S.e, 441 447,334 SE24° 813,814 (1985).
“Where: the: apphcatxon alleges meﬁ‘ecnve assnsmnce of counsel as:a ground for telief, the.
applicant: must prove that Hoounsel’s conduct so ‘undermined the ‘ptoper funictioning of the
-adversarial process:that thé trial cannof be: rehed +iponas havmg produced 4 just: result g
:Stn_cklapd v, Washinots

gton, 466 U,s 668 (1984), Butler, 286 8.C. at443, 334 S.E. 2dat 814, This:
Comtfomdthat the A!?l?hcamifagledf-,tnsﬁarzyzhl‘sibﬂrd,en.’_m-:tl'ns action regardmgany of his.

-

»alxegaﬁons:-ofinéﬁ*écﬁwfaﬁsié&hée.of-cbﬁnsél'-

\«“'

ﬁplihcant’s Motion'to Alter Judgiient.

53 Ccpy m«ued t‘a

t\dor Mgy _K_aﬁé /
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IT ISSOORDERED.
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STATE OF SOUTH CAROLINA ) - INDICTMENT FOR
) " COUNT ONE - MURDER
~ COUNTY OF GREENVILLE ) COUNT TWO ~ POSSESSION OF WEAPON DURING THE

COMMISSION OF A VIOLENT CRIME

At a Court of Genera! Sessions, convened on . the Grand Jurors of Greenville
County present upon their oath: AUG 19 2014
COUNT ONE-MURDER

That SYLVESTER KEEJAUN KING did in Greenville County, on or about the 16th day of March, 2014,

unlawfully and with malice aforethought kill JANICE HACKETT by means of by means of stabbing her, and

that JANICE HACKETT died as a proximate result thereof. This is in violation of §16-3-10 of the South

Carolina Code of Laws (1976) as amended.

COUNT TWO-POSSESSION OF WEAPON DURING THE COMMISSION OF A VIOLENT CRIME T
That SYLVESTER KEEJAUN KING did in Greenville County, on or about the 16th day of March, 2014, posse's's.
or visibly display a knife during the commission or attempted commission of a violent crime, to wit: Murder.

This is in violation of §16-23-490 of the South Carolina Code of Laws (1976) as amended.

LR

Against the peace and dignity of the State, and contrary to the statute in sg h made and provided,
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WITNESSES

Michael Fortner -

Greenville County Sheri¥ Office

3/26/2014

ARREST WARRANT NUMBER
2014A2330202379

2014A2330202380

CTION OF GRAND JURY
TR;J% BILL

FOREMAN GRAND JURY

Foreperson of Grand Jury

. VERDICY :
COUNT N é;“q /ZL}/
Qﬂvﬂf' 2. G u .‘/'7"/)’

7

Foreperson of Petjf Jury
Date:

DOCKET NO. 2014-GS-23-
: CAB

The State of South Carolina

| County of Greenviile

COURT OF GENERAL SESSIONS

August v

THE STATE

VS.

SYLVESTER KEEJAUN KING

" Indictment for
0116
0549 |
MURDER
VIOLATION § 16-03-0010
POSSESSION OF WEAPON DURING THE
COMMISSION OF A VIOLENT CRIME
VIEAATION § 16:23-0490
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. N
STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
COUNTY OF Greenville - . ST
STATE T Vs, J  INDICTMENT/CASE#: __2014GS2307457
— Sylvester Keejaun King )  A/WH _2014A2330202379
AKA: ):  Dateof Offense: _3/16/2014
Race: BL_ACK Sexs M Age: 36 ) S.C.Code § : 16-03-0010, 0020
2?;;”_ 1978 (LaSsts:i;own) )  CDRCode#: _0116
City.State.qu: Williamston, §c 1';:9597-1522 ; SENTENCE SHEET ‘35 - ],‘—{\\?
DL# SN :

*CDL Yes[] No[1 CMVYesD No[] Hazmat Yes[] Nol]

In disposition of the said indictment comes now the Defendant who was 0 CONVICTED OF or [JPLEADS

TO: Murder (gs) . : '

in violationof § 16-03-0010, 0020 of the S.C. Code of Laws, bearing CDR Code # 0116 o

O NON—V(DLENT X "VIOLENT [JSERIOUS [XIMOSTSERIOUS [ JMandatory GPS(CSC [1817-2545

A w/minor
The charge is:! X @As Indicted, []Leser Included Offense, [T Defendant Waives Presentment to Grang; (defepdant’s initials)
The pleais: 4\ Without Negotiations or Recommendation, - [0 Negotiated Sentence, on Py the State

» --ATTEST \\.' 3 64040 . . ?7 t/ L
Munsdr; l_uo}xm SC Bar# efendant ‘ om ( SC Bar#
A ) ¢
WHEREFORE, the Di¢fendant is commited to the tate Department of Corrections, (] County D ent:on Center,
for a determinate term of days/months/yearsor . [] underthe Youthful Offender Act notto exceed years.
and/or to pay a fine of § ; provided that upon the service of days/months/years andlqr payment
of § ; plus costs and assessments as applicable®; the balance is suspended with probation for

" months/years and subject to South Carolina Department of Probation, Parole and Pardon Serwcs standard conditions of
probation, which are incorporated by reference.

CONCURRENT or [C] CONSECUTIVE to sentence on:

The Defendant is to be given credit for time served pursuant to S.C. Code
by the State Department of Corrections.

[ The Defendant is to be placed on'the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawfual for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestle Violence ) to.ship,transport,possess,or receive a firearm or ammunition.
" SPECIAL CONDITIONS:

§24-13-40 o be caloulated and ap'plied

[CJRESTITUTION: (] Deferred (] Def. WaivesHearing [ ] Ordered  PTUP:
Total: $ plus 20% fee: $ v days/hours Public Service Employment
Payment Terms: _ Obtain GED (]
[0 Set by SCDPPPS Attend Voc. Rehab. or Job Corp.
" — May serve W/E begining:
-Recipient:, N Substance Abuse Counseling O
*Fine: s Random Drug/Alcohol testing [
§ 14-1-206 (Assessments 107.5 %) . 3 Fine may be pd. in equal, consecutive weeklylmonthly
§ 14-1-211(A)(1) (Conv. Surcharge) swe § (OO0 pmts.of § beginning
§ 14-1-211(A)(2) (DUI Surcharge) $100 3 ) .
§ 56-5-2095(DUIAssessment) - $I12 3§ 8 ____ paidtoPublic Defender Fund
§ 56-1-286 (DUl Breath Test) 25 % Other:
Proviso 47.9 (Public Def/Prob) $00 § ’
§ 14-1-212 (Law Enforce. Funding) $25 s Z 52 [4 ZCZ
§ 14-1-213 (Drug Court Surcharge) $150 3§
§ 50-21-114(BUI Breath Test Fee) $50 $
§ 56-5-2942(J) (Vehicle' Assessment) $40/ea 3 {1 Appointed PD or appointed other counsel,
Proviso 90.5 (SCCJA Surcharge) $ § 47.12 requires $500 be paid to Clerk
3%to County (if peid in installments) $ during probation.
TOTAL 3 / @
Presudm Judge
Clerk of Court/ Deputy Clerk udge Csde € AN ‘
Court Reporter: L\aY Sentence Date: \2-3- 20\ :

SCCA/217 (03/2011)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONs 10401
COUNTY OF Greenville )
STATE VS, ; INDICTMENT/CASE#: __2014GS2307457
__ Sylvester Keejaun King ) A/WiH:  2014A2330202380
C AKA: ) Date of Offense: _3/16/2014
Race: BLACK Sex: M - Age: 36 ) SC.Code §.: 16-23-0490
DOB: geugr1978 ss#;___) CDR Code #: _ 0549
Address: RN (st Known) ) ' Cont TWO
City,State,Zip: _Williamston, SC 29697-1522 ) SENTENCE SHEET
DL#: SID#:
*CDL Yes[] No[] CMV Yes[[] No[] Hazmat Yes[] NoD 7
In disposition of the said indictinent comes now the Defendant who was ‘5( CONVICTED OF or [JPLEADS
TO: Weapons/ Poss. Weapon During Violent Cr
in violatinof § 16-23-0490 __of the S.C. Code of Laws, bearing CDR Code #" _0549 I
NO \VIOLENT [J"VIOLENT [JSERIOUS [JMOSTSERIOUS  [JMandatory GPS(CSC = []§17-2545
0 w/minor st or Lewd Act)
The charge{si! [X] As Indicted, [:]Leser Included Offense, [ ]Defendant Waives Presentment to (defeydant’s initials)
The plea 15\ ‘:’ [ JWighout Negotiations or Recommendation, [. Negotiated Sentence, ationdy the State.
ATTEST: )\ " _
s 64040 4 Z{ 7
Munspf Judy SC Bar# . efendant Attorney for eft ~, SCBar#
é & Nlen EO
WHEREFO tite Defendant is commited to the State Department of Corrections, ] Co ty Detention Center,
for a determinate term of é days/monﬁ'@? [ underthe ‘Youthful Offender Act not to exceed years
and/or to pay a fine of prowded that upon the serviceof ' ________ days/months/years and/or payment
_of$ ; plus costs and assessments as apphcable‘ the balance is suspended with probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard condmons of
probation, which are incorporated by reference. ,

7] CONCURRENT or {1 CONSECUTIVE to sentence on: v . : ’
(] The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied
by the State Department of Corrections.

(O The Defendant is to be placed on the Central Reglstry of Child Abuse and Neglect pursuant to §.C. Code §l7-25-l35

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to shlp,transport,possess,or receive a firearm or ammupition.

.. SPECIAL CONDITIONS:
CIRESTITUTION: [] Deferred [ Def. Waives Hearing ~ [Ordered  PTUP - .
Total: $_ . plus 20% fee: ° 3 days/hours Public Service Employment
Payment Terms: _Obtain GED
(O Set by SCDPPPS : Attend Voc. Rehab. or Job Corp.
— May serve W/E begining
Recipient: Substance Abuse Counseling O
*Fine: $ Random Drug/Alcohol testing
§ 14-1-206 (Assessments 107.5%) | : $ Fine may be pd. in equal, consecutive weekly/monthly
oo O g S0 300 s ofS —_— beging
-l urcharge . ..
§ 56-5:2995 (DUI Assessment) $12 $ 5 . paid to Public Defender Fund
§ 56-1-286 (DUI Breath Test) $25 § ——  Other
Proviso 47.9 (Public Def/Prob) $5600 $
§ 14-1-212 (Law Enforce. Funding) 2 § 700
§ 14-1-213 (Drug Court Surcharge) $150 % ]
§ 50-21-114(BUI Breath Test Fee) $50 $
§ 56-5-2942(J) (Vehicle Assessment) $40/ea 3 (O Appointed PD or appointed other counsel,
Proviso 90.5 (SCCJA Surcharge) $5 3 § 47.12 requires $500 be paid to Clerk
3%to County (if paid in mstallments) S , during probation.
TOTAL 5 M f g~
Q Presiding Judge 2 a /é
Clerk of Court/ Deputy Cletk _Q.u.\_g)l&:.dl.mu__: Judge Code:
Court Reporter: Sentence Date: \‘ a—— R-20\S

SCCA/217 (03/2011)




