STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) |
COUNTY OF HORRY ) C/ANO.: 2018-CP-26-06576
Cleo Bertiaux as Guardian for Kathryn G )
Parrish, )
)
Plaintiff, ) ORDER:GRANTING DEFENDANT’S -
) MOTION TO DISMISS AND COMPEL
-vs- ) ARBITRATION
A )
NHC Healthcare/Garden City, LLC, )
_ )
. .Defendant; )
- )

This matter came before this Court on March 5, 2018, upon a motion by the Defendant o
NHC He'_al_thcare/Gardeh .City, LLC for an order dismissing this case and compelling bmdmg >
arbitration pursuant to the Agreement to Arbitrate (the “Agreement”) signed by Cleo. Bertlaux L
(the “Plaintiff”), on June 21, 2017. This is an alleged medical mal‘practieeaeti,on. Prese’nt at 'th__ef L
hearing were attorneys Lydia Magee, Esquire, on behalf of Defendant NHC Healthc_are/Gardeh S
City, LLC (the “Defertdant”), and Robert Dodson, Esquire, on behalf .of the Plaintiff :Cﬁleo'. o
Bertiaux as Guardian for Kathryn G. Parrish. After reviewing the. pleadings, ,mo’t‘io_ns,-- |

memorandums of law-submitted by both parties, hearing oral. arguments -and’ consrdermg the. i
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law, the Court grants the Defendant’s Motion to Dismiss and Compel Arbitration of the clalms . R

asserted by Plamtlff for the: reasons. set forth below

L FACTUAL F]ZND]NGS AND- PROCEDURAL HISTORY

On.or-about August 3, 2015, the Horry County Probate Court lssued an- Order appomtmg 8

Plaintiff ,Cleo; Bertiaux: ,.as;rﬂxe,Guarc;]an of her mother, Kathryn Pam,sh,‘due_.‘t;p._ MsPamsh’s :

dementia. Approximately two years later, on or about June 22,.2017, Ms. Parrish was adrmtted o

to NHC Healthcare/Garden City, LLC, Prior to Ms. Parrish’s admission;.on June 212017NHC '




Healthcare/Garden City, LLC and Plaintiff entered into an Admission and Financial Agreement .- -
for the .provision of heath care services to Patient. Plaintiff also signed a Pr'eadmiss‘ion_,-. f
Agreement and Agreement to Arbitrate and Waive Jury Trial with NHC Healthcare/Garden Clty, .'_‘ ;
LLC (the “Agreement”).

The Arbitration Agreement provides that the parties—including “their employees, agents,' L
representatives, afﬁliates, ﬁduciaries, medical directors, ofﬁcers, directors, gor'erning- sbodies,‘ .
- management compames, msurers, attorneys, predecessors, successors, ass1gns, thll'd party,_.

: beneﬁcranes, heirs, executors, admmrstrators “or- any of them, and- all ‘persons, entrtres or *

corporations with whom any of the former have been, are now, or may be affiliated” —agr __ec;-t‘?'f‘f
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follow the dispute :resolution procedure set forth in the Arbitration -Agr_e‘er,nent'-._,execu;tedf

concurrently with the other admissi'onsv documents. The scope of the arbitrationfprox?ision. can be’
generally summarized as follows:

. The parties agree to follow the “Grievance Procedure” descnbed in the Patient nghts:" oo
Booklet for any claims or disputes arising out of or in connection with. the care . -
rendered-to the Patient;

2. Where the.amount.in controversy does not exceed the statutory limits for- submrssron-'-;;" ’f-‘f ;
to-the South Carolina Small Claims Court, then the controversy shall be submrtted to - '
that court; and S
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3. Any disputes with an amount in controversy -exceeding the statutory. llmrts for:, S

submission to the South Carolina Small Claims Court shall. be resolved by bmdmg; T

-f:_.;arbrtratron “There are -no. set 11m1ts on the award of actual or: pumtrve damages in .
) Aerther of the' Agreements - o R

. Ms: Pamsh, an 87-year-old widowed female, was admrtted to NHC Healthcare/Garden" : ’_

City, LLC on June 22 2017 Wrth admrttmg diagnoses of displaced. obllque fracture of the. nght
femur, repeated falls osteoarthntls, morbid obesity, dementia, atherosclerotrc heart drsease
chronic atnal ﬁbrrllatlon, drastohc congestrve heart failure, and chromc obstructwe pulmonary R

disease. The -alleé_ations ».underlying~Plaintift’s Complaint stern. from an ,e!l'_eged,_fa_ll_._ thatMs .



Parrish s_nffered ‘while a patient at Defendant’s facility.

.On-April 4,2018; Plaintiff, in her capacity as Guardian for Kathryn Parrish, ﬁledwrththe
Hofry County Clerk of Court a Notice of Intent to File Suit in a Medical. Malpractice- Case, wrth -
an-attached expert.aﬁidavit; _pttrsuant to S.C. CODE ANN. § 15-79-‘1-25 These pleadlngs ‘were ,
-assigned C/A- No. 2018-NI-26:00013.  Thereafter, on November 14 2018, the partres 5
partrclpated in medxatron requlred under S.C. CODE ANN. § 15-79-125(C) however ‘this pre- . '
suit mediation ended in an impasse. | |

On or about November 21, 2018 Plaintiff filed a Summons and Complamt in thls Court B _:
allegmg, among other thmgs, that Defendant negligently provided care to Ms Pamsh resultmg in . :

her fall The Complaint was served on Defendant’s registered agent on November 28 201 8
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. On December 27 2018 Defendant ﬁled a Motion to Drsmlss and Compel Arbrtratlon of :
' all clalms related. to. the care provided to Ms. Parrish by Defendant and its employees .Ih_e__'::,_ o
-.Defendant argued that by filing the Summons and Complaint with .thls Court,'Plamtlfff:falled;to_-'_f . »“,
.vcomply with. the terms set forth in the Arbitration Agreement. Specrﬁcally, Defendant alleges:._
that the Plamtlff has falled to follow the- Gnevance Procedure descnbed in the Patlent nghts
~ Booklet for. claxms or: dlsputes arlsmg out of or in connection wrth the Patlent’s care. Defendant:
further- argued that despxte the fact that the amount in controversy exeeeds the - hmlts for; -
| submission toflsm;alt(,zol_anns/court, Elarntrff has-also failed to make. an‘atter_nlpt to arbltraiethrs L
_matter és_'requir:ed under the;Arbiﬁét_ion‘Aereeméﬁt- o S

~ ARGUMENT

) Both state ‘and federal policy favor arbitration of dlsputes

" Assocs. 346 80580,596,553 S,A.‘-E.Z'd, 110, 118 (2001); see also CarolmaCarePlan,Incv oo




strong presumption favoring arbitration of disputes™) (citing Prima Paint Corp.

Conklin Mfe. Co.; 388 U.S. 395 (1967)). Once it is clear that the parties have a contract that - -

proyides for arbitration between them, any doubts concerning the scope of the arbitration shall be ;

-resolved in favor-of arbitra’tion Mo'ses*H Cone Mem’l Hos

. V. Mercu Constr Co

U.S. 1, 24-25 (1983); S.C. Pub. Serv. Auth. v. Great W. Coal (Ky.), Inc 3128C 559 564, 437'

S.E2d 22,25 (1993) Towles V. Umted Healthcare Corp., 338 S.C. 29, 41, 524 S. E2d 839 846"'
(Ct. App. 1999) Unless a court can say with positive. assurance that the arbitration clause isfot
susceptible to any. interpretation that covers the dispute, arbitration should generally- be -orde_r.ed.-‘ '

Zabinski, 346 S.C. at 597; 553 'S.E.2d at 118-19; see also Towles, 338 S.C. at 41,524.8E2dat .

846 (“Motions to -compel arbitr_ation should not be denied unless:-the arbitrat_ion-'elause 1snot
susceptible of any. inte;:pretation',.that would cover the asserted dispute.”). 'f-‘[-lj&_]rbitratii__on .

, ‘agreem'ents;enjoy.a strong presumption of validity in federal and state courts.” Deanv Hent_ag e

Healthcare of Ridgeway, LLC, 408, S.C. 371, 380, 759 S.E.2d 727, 731-32 (2014) -

The. Arbitration Agreement in the instant case provides that the parties.agree to submit to-. .-

binding arbitration:” .

‘ all d:sputes agamst each ‘other and their, employees agents representatlves, afﬁhates,,"_
fiduciaries, medical directors, officers, directors, governing bodies, management companies; -
insurers,. attorneys, predecessors, successors, assigns, third party beneficiaries,. heirs,-executors,
administrators, or any of them, and al} persons, entities or corporatlons thh whom any’ of the -
former have been, are now, or may be affiliated, arising out of or-in any-way.related or connected

: .4,60 R .
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to the Patlent’s stay and the care prov1ded at the Center [NHC Healthcare/Garden Cxty, LLC] o Sy j

concermng whether any statutory or. regulatory -provisions relatmg to the- Patlent ‘were- v1olated R

any dlspute related to’ Center’s charges to the Patlent and any .other dis ute under state or: federal, -_: S

- as later defined (emphas1s added)

The Complamt alleges that Ms. Parrish suffered personal i injury’ due to alleged rmproper T

or inadequate car by, Defendant and its employecs. Thus, the Arbiation Agreement clearly .~

4




E - held: that 2 contra:ct is. “good between the parties, no matter how mcorrect the name used m the

reflects the intent of the parties to-arbitrate the clajms alleged in Plaintiff’s '.Cornplaint*1 o
However Plamtlff argues-a prmcrple of contract law namely that the language of the'---'

s contract alone determmes the contract’s force and effect, to support her position: that there was o

AT ATIVOINONLOTTT . -

no legally bmdmg Arbxtratlon Agreement because the legal name of Defendant was mcorrectly‘f'

:610¢ -

handwntten mto th‘e A’greement Although the correct legal ‘name - of Defendant s ‘NHC :
Healthcare/Garden City, LLC »? dunng the.preparation of the adm1ssron documents for SIgnature,{.;.,‘ s

the words “National Healthcare Garden: Clty, LLC” were madvertently handwntten for the nameif B ’

\‘

=)

>

>

LB

of the Defendant. There isno dlspute that Natlonal Healthcare Garden Clty, LLC is:a nulhty and = %
o

does not legally exist. X

‘ o
=)

- Plaintiff assertsthatthe Defendant"s Mot_ion to Dismiss.and CompelArbltratlonshoul

" be: denied because the sAgreement:.is..‘fbfe'tween- two different sp_artiesf.whiclia_are _not ‘thef.'najr_n'e

parties ‘to thlS lxtlganon 4 Plamtlff suggests that if this- Court were. to grant the De
Motlon to Dlsmlss and Compel Arbltratron that the Court would, in essence, be re-wrltmg the_'r_

| . Agreement: between the parties. Thls Court disagrees. The South Carolma Supreme Court

- paper may. be; i;t_appe_ars thev were. mtended as the names of the partles to. be bound by the‘

1099. (1 907). (emphasrs added)

o 1The Arbxtratron Agreement also prowdes that “[t]he Federal Arbltratron Act shall apply to det' Fming the

S. E 2d 360 363—64 (holdmg an: agreement that prov1des xt shall be governed by the F
accordance with its'terms. The, Defendant also noted that there was mvolvement of i
- also- whlch also makes the FAA. appllcable ‘See 9-US.C. § 2. :
: 'affectmg interstate comierce . .. i§ sub_]ect to the FAA.”) Landers v Federal
100 108 739 S. E2d 209 213 (2013) (cmng ercmt C1 Y. i n




Plaintiff relies upon an unpublished Fourth Circuit case, Weckesser v. Kriight Enterprises

S.E., 735 Fed. Appx: 816 (2018), as the basis for his argument. Ho‘wever; 'thi_sv' Court ﬁnds,that

Plaintiff’s reliance upon Weckesser is misplaced as the present case is »faetuallyahd legally

distinct from Weckesser.

The Weckesser case involved an arbitration agreement between a cable service technician .. -

and his .ptitative emp_loy_er for various employment-related claims. In Wecltesset':;the 'Pla’intiﬁf '
sig11ed a Service Agreement: with .the- Defendant, wherein the name of -the putative: S
employer/Defendant wﬁtten into’ the Service Agreement was correctly listed-' as Khigh’t S
Enterpnses LLC The Service Agreement did not contam any reference to arbttratlon Plamttff

51gned a separate -Arbitration Rider; however, in the Arbitration Rlder the name of the companyr

identiﬁedas eontractmgi' with Pla‘mtlff was listed as Jeffry Knight, Iric. d/b/a nght Enterpnse‘s .

. Other language within, the Arbltratlon Rider also noted that'the agreement was w1th “Jeffry"— ‘.
| | Knight, Inc d/b/a nght Enterprises and the undersigned.” Slgmfica.ntly, both Jeﬂ"ry nght,
Inc. d/b/a Knight Enterpnses, and Knight Enterpnses LLC were separate legal entities. in’ Soutl'l" _ .
: Carolina d_:uly:.regtstere,d;with the ,Secr_etary. of State. Aceor_dlngly-, the;F.ounh.Ctreuttfreeogqged- E | o
that each. entity wasseparate and. legally distinct from the other. },MQICQYeFa-‘ﬂlé F ourthC1rcu1t j

noted: ‘-‘Jefﬁ'y Knightis an -actual --legal entity. - And that. entity is no. strang'er to: Patnck
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: Weckesser—lt’s the-parent company.of Knight Enterprises, for whom he worked ? Weckesser o »

735 Fed. APP at.820. The Court found that it was reasonable “to. belleve that Jeﬁ‘ry nght, L

might (for example) requlre employees of its subsidiaries to s1gn an. arbltratlon waiver to cabm | ‘
its-own liability.. For thls reason:alone, it’s much more plausxble than in Cobb:&. Seal that the :

parties-intended what the writing stated:  that the Arbitration Rider '_applxed;..t,ﬂo ;dxsgute_s_, betweeh "

2Apparently, in Weckesser the 1nd1v1dual who 51gned the Arbitration Rlder for Defendant also sxgned it '

Jefiry nght, lnc d/b/a nght Enterpnses as:the parent company of nght Enterpnses
6




Weckesser and J effry Knight, and not to disputes with its subsidiary.” 1d.

Thls case is plamly factually distinct from Weckesser as there is no legal entlty in- South ;

Carolina. known as “Natlonal Healthcare Garden City, LLC,” the name whlch was mcorrectly

written into the Arbitration Agreem‘ent. As such, unlike in We_ckesSe_r ‘,Plaintiff can_not say. that - ,_~__‘“-
there was any confusion about with'.whom she thought she was-‘conn'acting at the time. Th1s o
Court is.compelled-_to look atwhat the; parties’ intentions were When signing this‘ 'Agreement, and .
| clearly the mtentwn was that the Defendant would provide nursmg care: serv1ces to Ms Parrish, .- -
and in exchange, the Defendant would receive remuneration and the beneﬁt of the Arbltratlon':_';

Agreement should any drsputes anse regardlng Ms. Parrish’s care.

Thrs Court -finds' that the reasoning of the Weckesser case actually supports the".,
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Defendant s argument in this case that the Arbitration Agreement in questlon is: enforceable As‘

" noted by the Fourth ercult the pnmary issue is whether the two “compames” at 1ssue actually i

legally exist to form areal and substantlve question as to who the proper contractmg partles may:. - .

0Z#ISYD = SV

be In this case, the scrivener’s error in the handwritten portion of the Agreement is not'a ‘.legalf‘_~

entity, which Plamtlff readily -conceded at oral argument and. in his memorandum Thus, the .

Court finds that in this case,; there can be no: potent1a1 for confus1on as to w1th whom the- Plamtr
was. agreemg to-contract.in signing the Arbitration Agreement as- there was in. Weckesser The
‘Court believes. that this. ruling is consistent'-'w1th~Cobb‘ & Seal -Shoe-‘Store;-v:fAetna;_.In' -
‘ whlch held that a contract is good between two parties:no. matter how, mcorrect the names used m'
“the agreement as. long as- the mtent Was to be bound by the contract or to Teceive: the beneﬁt of %_ﬂ;
-the . contract See Cobb .78:8.C. 388 58 S.E. 1099. Accordingly, : thlS Court ﬁnds that the
Arbltratron Agreement is bmdmg -and-. enforceable between - the partles .as the only legal;

conclusion. which can be.drawn is that.it appears that the partles.- m_ten_de_,cl:_-:tot«be-f.qugdg-fb he



contract and receive the -Beneﬁts of that contract.

1. CONCLUSION

This Court concludes that the terms and conditions of the Arbitration Agreement must be'::; -

enforced: against - Plamtlff and that Plamtlff must submit the. clalms ralsed in hlS Complamt“if_" R

against Defendant to arbrtratlon in accordance ‘with the provisions of the Arbitration: Agreement L

THEREFORE ITIS -ORDERED that the Motion to Dismiss and Compel Ar_'-bltrat_lon ._ﬁled e aE

by Defendant be GRANTED for the reasons set forth herein.

SIGNATURE PAGE TO FOLLOW




Horry Comrhon Pleas

Ca;e:CaptiO_,n: 4 Cleé Bertlaux ; _plai:itiff, etal VS NHC Healthcare Ga;}&en.:Cify LLC

‘Case Number: . 2018CP2606576

‘Type:. ' Crder/Cqmpelv

" - So Ordered

s/ Larry B. Hyman 2152

Electronically signed on 2019-08-18-12:05:48 _ page 9 of 9
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