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IN THE COURT OF COMMON PLEAS

State of South 'Carolina,

Respondent..

_ STATE OF SOUTH CAROLINA - )
o | ) SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG )
) 2000-CP-42-1649
o ) i N,
+-David-D: Smith, 245760~ S U= SO =~ S =
Applicant, ) ORDER GRANTING 5
) POST-CONVICTION RELIEF = @
V. )- : L =
) %
)
)

A. PROCEDURAL HISTORY
This matter comes before the Court‘by way of an Application for Post-Conviction Relief
filed June 7, 2000. The Respondent mado its Return on December 18, 2001, requesting that an
evidentiaryvhearih‘g be 4he‘1vd on the issue of inofféctive'assistance of counsel. A heaﬁng into this.

matter was convened on November 6, »2002 and January 27, 2003, in the Spartanburg County' .

records of the Spartanburg County Clerk of Court, the records of the South Carolina Department -

of Corr'eotions in the cas¢, and the Application for Post-Conviction Relief, .-
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The Applicant is presently confined at the Perry Correctional Institntion. The Applicant
was indicted at the Apttl 1977 term of the grand jury for Spartanburg County for Murder and
Possession of a Firearm or Knife During the Commission of or Attempt to Commit a Violent
Crime. He was representedj by T. Louis Cox, Esquire. On"b'ecemb'er"4,' 1997, the Applicant was"
found guilty, after a trial by a jury. He was sentenced by the Honorable Joseph Derham Cole to
life for the Murder and to five (5) years concurrent for Possession of a Firearm or Knife during
the Commission of a Violent Crime..The-Applicdnt appealed his eonvictidn and sentence to the
South Carolma Supreme Court. The Apphcant was represented by Joseph L. Savitz, III, Esq. Of
the South Carolina Ofﬁce of Appellate Defense The South Carolina Supreme Court dismissed
the appeal in an Order dated December 2, 1999, and the South Carolina Supreme Court denied
the Applicant’e petition for rehearing in an Order dated April 6, 2000.

R B. ALLEGATIONS
In his Appllcanon the Applxcant alleges that he is being held in custody unlawfully for

the following reasons: Ineffective Assistance of Trial Counsel and Failure to call an Expert

Witness.

As to the Applicant’s allegatxon that he- recelved meffectlve assistance of trial counsel

this Court finds that the transcript speaks for itself. Counsel for the Appttcant was not diligent in -

. his ,repreeentatidnof" the Applicant, did ‘not perform well Wit_hin’ the range of competence .




O O

demanded of attorneys in criminal matters and did not perform within the range of reasonable
professional assistance. State v. 'Pendergrass, 270 S.C. 1, 239 S.E.2d 750 (1977); Marzullo v.

A/[aryland 561 F.2d 540 (4™ Cir. 1977); Strickland v. Washington, 466 U.S. 668, 104 S.CT. 2052

(1984) Butlerv State 286'S.C. 441,335 S.E.2d 813 (1985) “Hill v. Lockhart, 474US 52,1067 7

S.CT. 366 (1985).

In Strickland 'v. Washington, supra, the United States Supreme Court ‘held that a
convicted defendant’s claim that counsel’s assistance was so defective as to require a reversal of
a conviction requires that the defendant show, first, that counsel’s performance was deficient
and, second, that the deficient performance prejudiced the defense so as.to deprive the defendant
of a fair trial.

Further, the proper standard for attorney performance is that of reasonable effective

 assistance. Sosebee v. Leeke, 293 S.C. 531, 362 SE2d 22 (1987), citing Strickland v

. Washi‘ngion supra. This Court specifically finds that the representation pfo'vided' to the

: Apphcant by his trial attorney, both prior to and during the trial proceedmg, was well out51de the

Lo ;'--:"f.:attomey should have acted i maway other than hc dxd A

| , " This Court will now address the specific grounds upon which the Applicant bases his

allegation of ineffective assistance of counsel.
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- In reviewing the trial transcript, it is clear that the State’s theory is that the Applicant was
upset with the deceased because the deceased owed the Applicant money from a prior drug deal.

(Tr. p.36, lines 2-17); Tr. p. 85, lines 21-24); Tr. p. 288, lines 13-24); Tr. p. 289, lines 10-22).

The State was attempting to show ill"will, hatred as it relates to the malice element of murder. - - -

Thé defense theory_is that the deceased attacked the Applicant in an attempt to rob the Applicant
of his drugs, that a scuffle ensued, and that Appli'cant’s gun was used in self-defense and that the
gun discharged accidentally. (Tr.' p. 41, lines 5-22).

In reviewing the t_estimony of trial counsel, Louis Cox, I find that trial counsel did not file
a Brady motion in this :case, but relied on the .My rr;otiohs that had previously beén filed by the
public defender and a previous retained counsel. However, trial counsel believed that he had all
the discovery thgtk_w-as available. (PCR Tr. p. 8§, lines-4-17). Trial counsel was presented with
Applicant’s exhibit number 2 aﬁd asked if trial counsel could. identify the papér. Trial copﬁsel

advised that he had never seen the paper before. Trial counsel admitted that Exhibit number 2

Exhibit number 2 would clearly have aided the defense in establishing that the Applicant

was robbed and attack_ed by the deceased. This ev1d¢nc.c ‘goes directly to the lack of malice on -

the part of Applicaqt éﬁd.he“lps to establish both his claim of sélf—defe,nsé and accic‘ientv'.'



Gibson v. State, 334 S.C. 515, 524, 514 S.E.2d 320 (1999) states,” A Brady claim is

based upon the requirement of due process. Such a claim is complete if the accused can
demonstrate (1) ihe evidence was fovorable to the accused, (2) it was}in the possession of o'r
" known to the prosecution, (3) it was suppressed by the prosecution, and (4) it was material to
guilt or punishment.” In this case it is clear from the testimony of Assistant Solicitor Wall that
the evidence was in the possession or known to the prosecution and that the evidence was never
presented to the defehse. It is also clear that based upon the contento of the interview notes that
the evidence was favorable to the accused and was material to guilt or punishment.

. The information contained in Exhibit number 2 would have corroborated, to some degree,
 the testimony of Morgan Ortez who indicated in a statement to the police and testified that the
deceased had attempted to rob a drug dealer earlier the day of the incident. (Tr. pp. 133- 134,
lines 7-25 and 1-14). This i is important because it goes to the lack of malice on the part of the
\Applicant and helps to estabiish Applioaht’.s“olgir.n of self-defense and aocidont. v

Furthermore, trial counsel- did not call Investigator Mike Kitts as a witness for the

defense. In investioator Kitts’ su;‘)plé;’héﬁtéi r'épor‘t (Applicant’s Exhibit 10), he indicated that the

malice on the part of the Apphcant and supports Applicant’s claim of self- defensc and accident,
Trial counsel did not obtam a ballistics expert to testxfy about the recovered bullet and the

| type of gun that fired the bullet The Fxrearms Department Report of SLED (Apphcam s Exhnblt .
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number 9) determined that the bullet was a .25 automatic caliber and further named several
models of guns that could have fired the bullet. Trial counsel admitted that he probably could
have' found an expert who could talk about the type of pistol that fired the builet and the
likelihood of an accidentél discharge of the gun. Trial counsel admitted that if he had called such -
a witness that the testimony of the expert would have helped his case. (PCR Tr p. 43, lines 1-
24). This testimony, had it been presented at trial, would have helped to establish 'the defense of
accident. The:fact that no expert was contacted or called as a witness for the defense prejudiced
the Applicant at trial and helped to lead_go an adverse outcome for the Applicant.

Detective Steve Denton testified at trial that based upon the crime scene pictures there
was no evidence of any struggle inside the home at all. PCR Tr. pp. 36-37, lines 23-25 and 1-5).

Trial counsel admitted that he did not cross-examine Detective Denton about Denton’s opinion

" that there was no struggle in the house, and trial counsel further admitted that he did not -

remember why he did not cross-examine Detective Denton about signs of a struggle in the house.

(PCR Tr. p. 37, lines 2-10). Applicant’s Exhibits numbers 3 — 8 are crime scene pictures, Trial

. counsel did not use the crime scene pictures at time of tnal'to.estabhsh that there was a struggle,

" blood spatter to testify at the trial, The Court-ﬁnds that if -malscounsel had retained a crime scene

analysis and blood spatter expert. that there W_duld have been a’ reasonable probability of the * -




O e

Applicant coming out with a better result and that this failure to retain a crime scene analysisand
blood spatter expert was ineffective assistance of trial counsel, which prejudiced the Applicant,
At the Post-Conviction Relief hearing held in this matter on November 6, 2002, Donald

'C. Girndt was qualified as an expett in crime scene analysis and blood spatter, and did teétify on
behalf of the Applicant. (PCR Tr. p. 88, lines 14-18). -

| The expert testified that there was a piece of molding missing from tﬁe door of the
incident location by comparing the pictures in Applicant’s exhibits 7 and 8. (PCR Tr. p. 89,_1ines :
23-25 and PCR Tr. p. 90, lines' 1-14). This would iﬁdiqéte.thét there was a struggle inside the
house. The expert also testified that the Applicant could possibly have knocked off the hat of the
victim during the struggle as the Applicant swung with his. right hand and the hat is off to the
right of where the victim is lying. (PCR Tr. p. 92, lines 1-8). This testimony corroborates the
Applicant’s assertion that he was being attacked by the victim. |

The expert testified that the bullet that killed the victim was fired from approximately'

four inches aWay and went straight in through the eye of the victim causing his death- The victim

- someone were about to fire a shot at the victim. In other words, the hands of someone'about to be -
- shot would be close to the face asif to block the bullet, In this case the expert testified that since -

there’ was n;j gun shot residue on the hands of the victim, it would be consistent with the vietim



having his hands on the Applicant about the shoulders and neck area and thereby the victim
having his hands away from the guh so that no gun ehot residue would be present on the.victim.
" (PCRTr. p. 94, lines 8-19). |

The expert furthér testified that .he'was once employed in the regulatory section of SLED -~ -
and his duties were to inspect gun dealers and pawn shops. (PCR Tr. p. 96, lines'22-25). The
expert explained hov'v the Firearms Department at SLED examines a recovered bullet and
generates-a report. Based upon the Firearms Report from SLED and his knowledge as a crime
scene investigator and former assignment to fhe regulatory section of SLED, the expert testified
that the guns listed on the Firearms Report as the likely weapons that fired the bullet are not well
manufactured and could be unsafe. He further testified that as a class characteristic that the guns
are generally not safe. (PCR Tr. pp. 96-98, lines 2-25, 1-15 and 1-2). Trial counsel did not elicit

any testimony regarding the type of gun at time of trial and this prejudiced the defenddnt. If such.

testimony had been presenfed, it would have shpported the defense of accident.

home because he had:a _)Ob to report to in North Carolina the next day. PCR Tr. pp. 69-70, lmes.. o

10-25 and 1- 8) While he was drxvmc home hlS pager goes off and he recogmzes the number.

‘ '_ The house 15 close by o) he drove there (PCR Tr -p. 70, hnes 9. 25) ‘When he amved at the '
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house, Angie Smith came out and got into Applicant’s car. She was giving Applicant the
directions to where they were going. Applicant did not know whom he was gding to rdeet. (PCR
Tr. p. 70, lines 12-25). |

" When the Applicant and’ Angie Smith arrive at thé house she direct_ed Applicant to,
Applicant gave Angie Smith the drugs to sell. Angie Smith went inside, but shortly canﬂe back
out and advised that the deceased did not want'to deal with her but rather with Applicant. (PCR
Tr. p. 72, lines 2-15, Trial Tr. p. 84, In. 22-23). Applicant put the drugs in his pocket and went
into the house: The deceased advised that he wanted $50.00 worth of crack, and Applicant put it

on the table so-the deceased could check out the drugs. The deceased tells Applicant that he.does

not have any: money, but will pay Applicant tomorrow. Applicant advises that he will not be in -

town tomorrow, (PCR Tr. pp. 72-73, lines 16-25 and 1-5).

* The Applicant further testified that the deceased advised that he was just going to take the

drugs. Applicant pulled out his gﬁ‘n and held it by his side. The Applicant asks for his stuff back.
The deceased walks towards Appli'cant and triés 'to knock the gun out Applicant"s hand and grabé

Applicant in the chest. Applicant testlﬁed that he. then'threw his left hand and grabbed deceased

in the chest and started h1ttmg deceased-thh- hls-nght-hand (PCR Tr. p. 73, lines 10-19).

Apphcant testified that the' ﬁrst tima he ’hlt the deceased 1t dxd not have any effect The -

deceased still ‘was grabbing- onto : Appllcan‘ Apphcant swung at the deceased again. The

. deceased started pushing Applicant and they fe' ; out Qf the door. While they were in the.air, -

o Appllcant s hand came “down, and Applxcant heard:the gun go off. (PCR Tr. p. 74 lines 9-16).

Applicant got up off the ‘ground; and he .testiﬁed that he was shocked because Angie

Smith took him there to sell drugs and he ends tlp being robbed and attacked. (-PCR‘ Tr. p. 74, .

lines 19-25).
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Applicant testified that he did not receive effective representation from trial counsel
because trial counsel failed to investigate any of the state witnesses and did not hire an expert
witness. (PCR Tr. p. 77, !ines 2-22). All of which the Applicant believes would have helped him

“in his defense of the eharge and als‘o"iﬁ the presentation of his defenses of self-defense-and .. .
aceident.

The facts of the case at trial lead the trial judge to charge the law of murder, voluntary |
manslaughter, involuntary manslaughter, self-defense and. accident to the jury. Trial counsel
failed to investigate the witnesses, did not properly cross-examine witnesses, did not cross-
examine besed upon Investigator Kitts supplemental report.and did not call Investigator Kitt as a
witness for the defense. Clearly the testimony of the expert in crime scene analysis and blood
spatter would have aided the jury in arriving at its decision. If these things had been done, there
is a reasonable probability the Applicant would have come out w1th a better result. The failure of

tr1al counsel to properly investigate, call witnesses, and retain and call an expert in crime scene

analysxs and blood spatter for the defense prejudlced the Apphcant and is meffecnve assistance

D, CONCLUSION. o

: spatter analysis..

10
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IT IS THEREFORE ORDERED:
1. That the Application for Post-Conviction Relief be gfanted; and.
2. That the Applicant s conviction for murder and possession of a firearm or knife

during the commission of a violent crime be reversed and remanded to the Court
of General Sessmns for'Spartanburg County for anew tr1al o e

AND IT IS SO ORDERED this.</>_day of May 2003.

Dl

ﬁoﬁlﬁ W. Beatty ‘7

Presiding Judge
Seventh Judicial Circui

Spartanburg, South Carolina.

11
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QUESTIONS PRESENTED

Did the PCR Court err in finding that trial counsel was ineffective for failing to failing to
file his own formal Rule 5/Brady motion?

Did the PCR Court err in finding that trial counsel was ineffective for failing to call a
ballistics expert as a defense witness?

Did the PCR Court err in finding that trial counsel was ineffective for failing to call a
crime scene analyst or blood splatter expert as a defense witness?

Did the PCR Court err in finding that trial counsel was meffectwe for faxlmg to interview
or call Investlgator Mlke Kitts as a defense witness.? - - -

Did the PCR Court err in finding that trial counsel was ineffective for falhng to -
adequately Cross examine Detectlve Steve Denton"’ :



STATEMENT OF THE CASE

The Respondent is incarcerated with the South Caroliﬁa Department of Coﬁections
pursﬁant to the Spartanburg Count.y Clerk of Court’s orders of commitment, The Spartanburg
County Grand Jury indicted the Respon&ent at the April 1997 term of General Sessions for
murder and possession of a firearm or knife during the commission of or attempt to commit a
violent crime (97-GS-42-1639). T. Louis Cox, Esq. represented the Respondent.

On December 4, 1997, the Respondent was found gﬁilty, after a trial l‘7y jury; of -mﬁrder
and possession.ofa firearm or knife during the commission of a violent crime. The Honorable J.
Derham Cole sentenced the Respondent to life for the Murder and to5 yeax"s coﬁcmrent for the
Possession of a F ireami or Knife during the Commission of a Violent Crime. The- Respondent
appealed his convictioq or sentence to the South Carolina Supreme Court. The Respond_ent was
represented by Joseph L. Savitz, III, Esq. of the South Carolina Office of Appellate Defense.
The Séuth Carolina Supreme Court dismissed the appeal.in an Order dated December:2, 1999 B
and the Sou£h Cérolina Supreme Court denied the Respondent’s petition for re-hearing in an
Order dated April 6, 2000,

The Respondent subsequently filed an application for post conviction relief (PCR) on
June 7, 2000 a}leging that he ié being held in custody unlawfully due to the ineffective assistance
of his trial attomeys. Evidentiary hearings were convened at the Spartanburg County
Courthquse; on November 6, 2002 and J.anuary 31, 2003. By written order dated May 23, 2003
the Honorable Donald W. Beatty granted the PCR application.b Petitioner filed a timely notice of

appeal. The Petition for Writ of Certiorari follows.



STANDARD OF REVIEW

A post conviction relief court’s conclusions that are not supported by any probative
evidence cannot be upheld. Scott v. State, 334 S.C. 248, 513 S.E.2d 100 (1999). In a post-
cohvictiqn relief proceeding, the applicant bears 'the burden of proving the allegations in their-
application. Butler v; State, 286 S.C. 441, 334 S.E.2d 813 (1985).

ARGUMENT
I The PCR Court erred in finding that trial counsel was
' ineffective for failing to fallmg to file h1s own formal Rule
- 5/Brady motion. '

Trial counsel was not ineffective for failing to file a Rule 5/Brady motion. Where

ineffective assistance of .counsel is alleged as a ground for relief, the applicant must prove that

"counsel's conduct so undermined the proper functioning of the adversarial process that the trial

cannot be relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668,
104 SCt 2052 (1984), Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). The proper
measure of pgrfoxmance is whether the attbmey provided representation within the range of
competence required in criminal cases. The courts presume that counsel rendered adequate assis-
tance aﬁd madé all significant decisions in the exercise of reasonable professional judgment.
Strickland v. Washington. The applicant must overcome this preéumption in order to receive
relief. Cherry v. State, 300 S.C. 1 15, 386: S.E.2d 624 (1989). A two-pronged test is used in
evaluating allegations of ineffective assistance of counsel. First, the applicant must prove that |
counsel's performance was deficient. Under this prong, attorney performance is measured by its
"reasonableness under professionél norms." Cherry v. State, 300 S.C. at 117, 386 S.E.2d at 625,
citing Strickland v. Washington. Second, counsel's deficient performance must have prejudiced
the applicant such that "there is a reasonable probability fhat, but for counsel's unprofessional

errors, the result of the proceeding would have been different." Cherry v, State, 300 S.C. at 117-



3 ) 17

18, 386 S.E.2d at 625. A-"rceilsonable probability is a probability sufficient to undermine

confidence in the outcome of the trial. Johnson v. State, 325 S.C. 182, 480 S.E.2d 733 ( 1997).

In this case, the PCR Court’s finding that trial counsel was ineffective for failing to make
a Rule 5/Brady motion was error. Trial counsel took over the representation after the
Respondent’s first attomney was rel.ieved. App. p 505-506. Trial counsel received the discovery
that had been provided to the prior attorney of record in response to his Rule 5/Brady motion. |
App. p.507, In. 4-10. Atthe PCR evidentiary hearing, the Respondent presented a document that
was taken from the Solicitor’s file (Exhibit 2). App. p. 632. Trial counsel testified that he could

not recall if he ever saw Exhibit 2. App. p.524, In.3-13. Tommy Wall, the assistant solicitor that

pméecuted the case testified that he did not think that Exhibit 2 was subject to Rule 5/Brady."
Wall explained that the document was probably an investigator’s notes ﬁ'om an interview, not a
statement. App. p. 617, Iﬁ. 9-13; p. 623, In. 12-22. Mr. Wall suggested that the document was
attorney work product. App. p. 617, In. 14-17. Petitioner submits that itis also just as likely that
without authentication of where, when, and yvho generated the document, it could have been
notes from the trial and is not probative of a Rule 5/Brady violation. Nevertheless, Wall further
testified that Exhibit 2 may have been investigator’s notes, was not exculpatory, and had no
impeachment value because it simply reiteratgd the trial testimony. App. p. 618-619.

The PCR Court erred in granting relief on this ground for two reasons. First, the
Respondent did not carry his bﬁrden to show that the document was subject to Rule 5/ Brady
disclosure. Rule 5/ Brady requires the State to disclose evidence in its possession favorable to

the accused and material to guilt or punishment. Pennsylvania v. Ritchie, 480 U.S. 39, 107 S.Ct.

989 (1987); Clark v. State, 315 S.C. 385, 434 S.E.2d 266 (1993). This rule applies to
impeachment evidence as well as exculpatory evidence. Statev. Bryant, 307 S.C. 458, 415

S.E.2d 806 (1992).. The only evidence adduced at the PCR evidentiary hearing conceming
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Exhibit 2 was from Tomr}xy-'WaII, who wholly refuted that Exhibit 2 uénstituted a Rule 5/Brady
violatidn. Since the document was not subject to disclosure, .the PCR Court erred in finding
ineffective assistance from failing to make a formal Rule 5/Brady motion and granting the PCR
application on this ground.

.Second, even if the document was subject to Rule/5 Brady, the PCR Court erred in
finding that the fesult of the proceeding would have been different had Exhibit l2 given to the
defense. To show a RuleS/Brady violation, an applicant must show a reasonable probability that,
had the evidence been disclosed to-the defense, the result of thgprpceeding would have been -
different. United States v. Bégley, 473 U.S. 667, 105 S.Ct. 3375 (1985). In this case, Wall -
testified that the notes on Exhibit 2 essentially mirrored the evidence that came out at the trial.
App. p. 618,In. 17-19. A review of the record clearly shows that Mr. Wall’s assessment of the
evidence from the trial and the contents of Exhibit 2 were essentially consistent. There was
nothing new or different in Exhibit 2 that was exculpatory or had impeachment value. The PCR
Court erred in finding pr'obati\}e evidence to support its conclusion that the Respondent camed ,
his burden to show that turning the document over the defense would have lead to a different
result at the trial. United. States v. Bagley. Since the PCR Court erred in concluding that the
Respondent carried his burden to show prejudice from the failure to make a formal Rule5/ Brady
motion, the Court thus erred in its conclusion that trial counsel rendered ineffective assistance of
counsel for failing to file his own formal Rule 5/Brady motion. Scott v, State; Strickland v.
Washington. Accordingly, thxs Court should grant the Petition for Writ of Certiorari and reverse
the grant of post conviction relief.

IL The PCR Court erred in finding that trial counsel was ineffective
for failing to call a ballistics expert as a defense witness.

Trial counsel was not ineffective for failing to call a ballistics expert. A defense attorney

is not ineffective for making valid trial strategy decisions. Caprood v. State, 338 S.C. 103, 525

5.
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S.E2d 514 (2000). Trial :'cUﬁnsel explained that since the weapon v;/“as'i}ot recovered, he could
not present evidence such as a baliistics expert to support an accidental shooting theory. App. p.
547,1n.13-21; 541,In. 13-20. Trial counsel’clearly articulated that he was presenting a self
defense or manslaughter case on the theory that it was a “dmg deal gone bad”. App. p. 546, In.
11-18; p. 551-552. Having a ballistics expert Wbuld not have supported the defense. Trial
counsel’s strategy decision not to get a ballistics expert was reasonable. Therefore, the PCR
Court erred in finding that the Respondent failed to carry his burden to show that trial counsel’s
representation fell below the standard of professional reasonableness for a criminal defense
attorney for failure to call a ballistics expert. Caprood v. State; Strickland v. Washington; Cherry
The Respondent also failed to carry his burden of proof to show a reasonable probability
that the outcome of the trial would have been different but for trial counsel’s alleged fai]ure to
’ obtaiﬁ a ballistics expert. Johnson v. State. Trial counsel admitted that he may have been able to
find a bé.llistics expert to testify at trial conceming the types of weapons that can fire .25
ammﬁnitiqn and that testimony probably would have helped the defense if the gun had been
recovered. App. 542, In. 15-24. The PCR Coﬁrt’s finding that trial counsel admitted a mistake in
failing to contact a ballistics expert is not supported by the record. Other than Girndt’s
unsupported and spurious opinion' about weapons, the Respondent offered no probative evidence
to establish that ballistics evidence pertaining to the gun that was used would have benefitted

the defense. Jackson v. State, 329 S.C. 345,495 S.E.2d 768 (1998)(an applicant that does not

show what additional evidence counsel could have presented to support his defense or show what
counsel could have discovered or what other defenses he woﬁld have requested counsel pursue

cannot carry his burden to prove prejudice). No one knew what type of gun was used in this

' Girndt admitted that he was not a ballistics expert. App. p. 600, In. 8-12.
Therefore, Girndt’s ballistics opinions have no probative value.

6
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murder. Since the gun was i;ever found, a ballistics expert could only speculate about statistics
on gun reliability from a list of possible guns. Even if the expert could opine that some of the
guns on the list were known to be unreliable, that testimony had no probative value because it
was unknown what make the gun was or what the condition of it was. It is just as possible that
the Rcépondcnt’s gun was one of the reliable onés from the list or a perfectly functioning one
from the list of unreliable guns. A ballistics expert opinion as to gun reliability would have had
no probative value in this case. The PCR Court erred in finding that the Respondent carried his
burden to show deﬁcientrepresgntation and resulting prejudice as to the alleged failure to obtain
a ballistics expert. Accordingly, this Court should grant the Petition for Writ of Cértiorari and
reverse the PCR Court’s grant of the PCR application.

III.  The PCR Court erred in finding that trial counsel was ineffective

for failing to call a crime scene analyst or blood splatter expert as
a defense witness.

Trial counsel was not ineﬁ'ectivé for failing to call a crime scene analyst. A criminﬂ
defense attorney 1;s not ineffective for failing to present evidence that is cumulative. Cherry v.
State, 300 S.C. 115, 386 S.E.2d 624 (1989). In this case, trial counsel’s theory was to present a
seif defense or voluntary manslaughter case based on the theory that the Respondent and the
victim fought as aresult of a drug deal gone bad. App. p. 546, In. 11-1 8; p. 551-552. A careful

‘review of the trial transcript reveals that there was ample evidence adduced at trial concerning
the victim and the Respondent scuffling and fighting. Girﬁdt’s PCR testimdny as an expert added
nothing to the defense.

As tq Girndt’s crime scene analysis opinions, Girndt admitted that he had not been to the
crimé scene itself and simply based his conclusions on the pictures of the crime scene taken by

law enforcement. App. 633-635. Girndt testified that a crime scene analyst could have used the

7
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pictures to opine that there was a scuffle between the vic_tim and the Respondent. App. p. 588-
590; 597-598. Gimdt testified that a photograph of a hat lying on the ground next to the victim
(App. p. 633) showed that the hat «;;ould have been knocked off during the scuffle. Gimdt’s
“expert” opinion was that the pjcture of a hat on the ground was indicative of a fight. App. p.
590, In. 20-25. Gimdt.ﬁxrthervtestiﬁed that a missing piece of molding from the trailer where the
murder occurred ( App. 635) also indicated that a fight could have occurred there. App. p.5 90,
In. 20-25. Obviously, since Girndt had nevér b.een to the crime scene, Girndt-had no prior
knowledge of the condition of the trailér prior.to- the murder. -His “expert” opinions and
conclusions drawn from browsing throu gh a few crime scene photographs were unfettered
speculation and clearly had no probative value, yet the PCR Court telied on this testihonyin
finding that trial counsel was deficient and the Respoﬁdent was prejudiced by not having a crime
scene analyst expert to opine as to evidence from a few crime scene photos of a scuffle or fight.

Furthermore, Girndt’s opirfions concerning the various trajectories of the bullet (positions
of the victim and Respondent while scuffling), lack of gunshot residue, and blood splatter were,
again, wild specu]étion that had no prébative '_\)alue. Respondent submits that bullet trajectory
opinions had no bearing on any issue in the trial that would have helped the defense. Asa
practical matter it is impossible to glean anything probative from bullet trajectory analysis where
a shooting occurs during a fight. Common sense déﬁxonstrates that the bodiés and tfle weapon
could have Been contorted in all manner of gwkward directions or bosiﬁons during the scuffle or
fight. Thus, any type of “expert” conclusion about lack of malice, self defensé or an accidental
vshootmg gleaned from bullet trajectory analysis would have no probative value in this case.

The lack of gunshot residue on the victim’s hands was equally worthless because the lack

of gunshot residue could be explamed by any number of reasonable hypotheses in the context of
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the facts of this case. As m tﬁe bullet trajectory proof, the presence or ﬂét of gunpowder residue - .
on the victim’s hands had no probative value in contesting the State’s proof of malice, supporting
the self defense theory, o;' to prove the shooting was accidental.

Gimdt’s opinion concerning blood splatter was perhaps ;he most unsupported opinion
offered to the PCR Court. Girndt offered little or no explanation of how a blood splatter expert
opinion would have helped the defense attack thé State’s proof of malice, to support the self
defense theory, or to prove the shooting waé accidental,

All of Girndt’s opinions were s0 specious that they could not h'av’e‘had any evidentiary
value for the defense, yet the PCR Court relied on Girndt’s various opinions in ﬁnding deficient
representation and resulting prejudice from trial counsel not having experts render these
outlandish opinions to contest the State’s case at trial. Therefore, the PCR Court erred in finding
probative evidence that trial counsel’s representation fell below reasonable professional norms
and resulting prejudice from failing to present an expert, such as Gir;ldt, to give opinions as to

crime scene analysis, bullet trajectories, lack of victim gunshot residue, and blood splatter. Scott

v. State; Cherry v. State; Strickland v. Washington. Accordingly, this Court should grant the
Petition for Writ of Certiorari and reverse the PCR Court’s grant of the PCR application.

IV.  The PCR Court erred in finding that trial counsel was ineffective
for failing to interview or call Investigator Mike Kitts.

Tnal counsel was not ineffective for failing to interview or call Investigator Mike Kitts.
Where trial counsel articulates z; valid. reason for employing certain trial strategy, such conduct
should not be deemed ineffective assistance of counsel. Caprood v, State, 338 S.C. 103, 525
S.E.2d 514 (2000). Id. Our courts are understandably wary of second-gﬁessing defense counsel's

trial tactics. Where counsel articulates valid reasons for employing a certain strategy, counsel's
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choice of tactics will not be deemed ineffective assistance. Id. In th.is éése, the PCR Court'erredv
in finding deficient representafion for trial counsel’s failure to call one of law enforcement’s
investigators, Mike Kitts, as a defense witness. Trial counsel testified that he did not consider
calling Kitts because police officers don’t make good defense witnesses. App. p. 547, In. 2-8.

Moreover, the Respondent did not call Mike Kitts at the -PCR evidentiary hearing and
éimply speculated that his testimony would have been beneficial to the defense. The failure to
call critical witnesses may be ineffective assistance of counsel if the applicant establishes

prejudice. Glover v. State, 318 S.C. 496, 458 S.E.2d 538 (1995). The Respondent relied on

information from the solicitor’s file concerning a report that Kitts prepared duﬁng the
investigation to then speculate as to what Kitts may have testified to. A PCR applicant's mere
speculation what an alleged beneficial witness’ testimony would have been does not satisfy the
prejudice prong. Id. The PCR Coﬁrt thus erred in finding the Respondent carﬁed his burden to
show that trial counsel’s repregenmﬁon fell below reasonable professionai norms and resulting
prejudice from the decision nbf to call Kitts as a defense witne.ss. Accordingly, this Court should
grant the Petition fof Writ of Certiorari and reverse the grant of the PCR application.

V. The PCR Court erred in finding that trial counsel was ineffective
for failing to adequately cross examine Detective Steve Denton.

Trial counsel was not ineffective in his cross examination of Detective Steve Denton.

The nature and scope of cross-examination is inherently a matter of trial tactics. United States v,

Nersesian, 824 F.2d 1294, 1321 (2™ Cir. 1987). "[A] defendant has a 'burden of supplying
sufficiently precise information,' of the 'evidence that would have been obtained had his counsel
ﬁndertaken the desired investigation, and of showing 'whether such information . . . would have

produced a different result." United States v. Rodriguez, 53 F.3d 1439, 1449 (7™ Cir. 1995).

10
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In this case, trial co u'ﬁsel testified that he did not cross exarr{x"'ine;Steve Denton more on the
issue of the struggle Aor fight in the house because he had dther evidence to suppprt the claim of a
fight in the house. App. p. 549, In. 3-21. The PCR Court erred- in not recognizihg a valid trial
sfrategy with regard to the cross eiamination of Steve Denton. Id. Moreover,.the PCR Couft
erred in finding that cross examining Denton on the issue of the struggle would have produced a
different result at the trial. Id. Respondent did not call Steve Denton as a PCR evidentiary
witness, did not proffer any questions counsel allegedly failed to ask, and did not present any
testimony showing ihe,witnesses’ answers at trial would have been different. Therefore, the PCR
Court’s conclusion that trial counsel’s representation was deficient and that the Respondent was .
prejudiced by the failure to cross examine Detective Denton was not suppérted by probative
evidence. Scott v. State; Strickland v. Washington. Accordingly, this Court should grant the

Petition for Writ of Certiorari and reverse the grant of the PCR application.

11



| CONCLUSION
For the reésons stated above, this Court should grant the Petition for Writ of Cenioraﬁ
~ and reverse the grant of post conviction relief. If this Court grants certiorari, the Petitioner asks
permission under the rules to brief the issues discussed above fully.
Respectfully submitted,

HENRY McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

DOUGLAS E. LEADBITTER
Assistant Attorney General

P.O. Box 11549
Columbia, S.C. 29211
(803) 734-3737

By:

ATFORNEYS FORJHE PETITIONER

Columbia, South Carolina
January 9, 2004
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TION PRESENTED
Whether there was any evidence to support the PCR judge’s findings that trial counsel was

ineffective in representing respondent?
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TATE ASE

Respondent was indicted for murder and possession of a firearm at the April 1997 term of
the Spartanburg County Grand Jury. He was represented by T. Louis Cox, Esquire. Respondent
proceeded to trial on December 4, 1997, before the Honorable J. Dertham Cole and a jury. He was
found guilty as charged. He was sentenced to life imprisonment for murder and to five (5) years fo_r

possession of a firearm.

Respondent appealed his conviction and it was dismissed by this Court on December 2,
1999.

Respondent filed an application for post-conviction relief on June 7, 2000. Petitioner filed 2
return dated December 18, 2001, and requested a hearing.

On November 6, 42002, an evidentiéry hearing was held in the Spartanburg County Coﬁrt of
Common Pleas. The H_onérab]e Donald W. Beatty presided. Respondent was present and was
represented by E. P. Godfrey, Esquire. Petitioner was represented by Douglas E. Leadbitter,
Assistant.Attorney General. Respondent testified in his own behalf and presented the testimony of
Louis Cox and Donald Gimdt. A second hearing was held on January 31, 2003, and Tommy Wall
was called to testify for petitioner.

On May 23, 2003,‘ Judge Beatty issued an order granting respondent post-conviction relief.

Petitioner has appealed and filed a petition for writ of certiorari with this Court on January 9,

2004.

This return follows.



ARGUMENT

There was sufficient evidence to support the PCR judge’s findings that trial counsel was

ineffective in I epresenting respondent.

This Court has repeatedly held that it must affirm the findings of the PCR judgé if there is
any evidence of probative value to uphold those findings. Bruno v. State, 347 S.C. 446, 556 S.E.2d
393 (2001); Gill v, State, 346 S.C. 209, 552 S.E.2d 26 (2001); Palacio v. State, 333 S.C. 506, 511
S.E.2d 62 (1999); Solomon v. State, 313 S.C. 526, 443 S.E.2d 540 (1994); Jolley v. State, 298 S.C.
296, 379 S.E.2d 900 (1989); Webb v. State, 281 S.C. 237, 314 S.E.2d 839 (1988).

Respondent was tried in the shooting death of Robert Finley. The state’s theory was that
requndent was upset with Finley beéause Finely oWed him money from a pﬁor drug deal. (App. p-
36, lines 2-17; app. p. 85, lines 21-24; app. p. 288, line 13 — p. 289, line 22). Respondent shot
Fi.nley trying to collect the debt. (App. ;p. 625, lines 20-25). The defense’s theory was that Finley
attacked respondent in an attempt to rob him of his drugs. The two scuffled, respondent used his
small .25 caliber pistol in his palm to hit Finley and the gun went off accidentally. (App. p. 41, lines
5-22; app. p. 192, line 4 — p. 193, line 23).

‘The trial judge charged the jury on murder, voluhtary manslaughter, involuntary
manslaughter, accident and self-defense. (App. p. 307, line 10 - p. 320, line 6).

At the PCR hearing, trial counsel testified that he did not file a Brady motion in this case,
but relied on the Brady motions previously filed by others. (App. p. 507, lines 4-10). ATrial counsel
admitted that he had never seen Exhibit #2 (App.'p. 632), where a witness stated, “That’s when
Finley reached for Smith, he intended to take drugs from him.” Trial counsel acknowledged that the
statement would have helped the defense’s theory that Finley was trying to rob drugs from
respondent. (App. p. 524, lines 3-20). The PCR judge found that the exhibit “would clearly have

4



aided the defense in establishing that the applicant was robbed and attacked by the deceased. This
.evidence would have gone directly to the lack of malice on the part of applicant and would have
helped establish both his claim of self-defense and accident.” (App. p. 649).

The PCR judge found that Exhibit #2 also would have corroborated the testimony of
Morgan Ortez, who testified that Finley had tried to rob another drug dealer earlier that same date.
(App. p. 650, citing app. p. 133, line 7 —p. 134, line 14).

Trial counsel failed to call Invesﬁgatd; Mike Kitts as a witness for the defense. In his
supplemental report, (App. p- 638 — p. 639), Kitts wrote that Finley told someone he was going to
rob a crack dealer for some crack. -(App. p. 544, lines 2-20; app. p- 545, line 24 — p. 546, line 4).
The PCR judge founci that this would have furthe.r corroborated respondent’é defghse. .(App. p-
650). |

The PCR judge found thgt trial counsel did not obtain a ballistics expert to talk apout the .25.
automatic caliber weapon and its likelihood of accidental discharge. .Trial counsel admitted thaf he
could have found such an expert and that it would have helped his c.ése. (App. p. 650 — p. 651,
citing app. p. 542, linés 1-24).

Trial counsel also failed to cross-examine Detective Denton about signs of a struggle in the
victixﬁ’s house and did not use crime scene photos to show that there was a s@ggle. Counsel

. admitteﬁ that this could have helped his case. (App. p. 651, ci;ting app. p. 535, line 23 —p. 536, line
10; app. p. 537, line 2 — p. 538, line 2).

Respondent also presented testimony from an expert in crime scene analysis, Donald Gimndt.

The PCR judge found that crime scene photos showed moulding missing from the deor of the

victim’s house, indicating a struggle. Evidence also supported that the victim was leaning over



34 e 1)
respondent with his hands on respondent. The absence of gun shot residue on the victim’s hand also
corroborated the fact that the victim’s hands were on respondent. (App. p. 652)..

These findings by the PCR judge more than safisfy the any evidence standard used by this

Court in upholding the decision of a PCR judge. - In addition, as in Martinez v. State, 304 S.C. 39,

403 S.E.2d 113 (1991), counsel admitted that his errors could have made a difference.



Petitioner’s writ should be denied.

This 23rd day of February, 2004

Respectfully submitted,

s '72/«%
Robert M. Pachak ~
Assistant Appellate Defender

ATTORNEY FOR RESPONDENT.
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CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211

BRENDA F. SHEALY (803) 734-1080
CHIEF DEPUTY CLERK FAX (803) 7341499

December 1, 2004

Assistant Attorney General Douglas E. Leadbitter
Office of the Attorney General

P.O. Box 11549

Columbia, SC 29211

Re:  Smith, David D. v. State

Dear Cqunsel:

The Court has issued the following Order on your Petition for a Writ of Certiorari in the above

- entitled matter;

“Petition for Writ of Certiorari Denied.

s/ JeanH. Toal C.J.
For the Court

December Ol», 2004.”

The remittitur will be sent to the lower court as provided by Rule 221(b) of the South Carolina
Appellate Court Rules.

Very truly yours,

LERK
DES/kIb

cc: Assistant Appellate Defender Robert Pachak



