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S-’lt“A_TEM'lENT OF ISSUES ON APPEAL
| | 1.

Whefﬁer tﬂe cburf érred'inh aliowing the soiicit;)r to 'argue in closing“that appell.;mt was
“pure evil,”:and that “evil walks the‘sirée\ts:, ‘evil lives in'Lexi;igton c0ﬁﬁty, evil is in this
courtroom,” since solicitors mﬁsf téilor theif remaﬂgs SO as’hot to arouse the} jurors’ I;_as’gions or
prejudices? e |

2‘“.} 

Whether the C(‘)urtv 'erre.d", in admitting inc\rirﬁinating étatements:‘by abpellant thatjwere
given in respohse.’ to quest.io:ns‘by Serg.eant‘M.efforc‘i where épﬁellant was in cus.tody'land had ;10t
been proVided'All.i‘ra.ndd "wamiﬁgs,l:.since sta;tements stemming from custodial ‘int.erroegation ofa

defendant are inadmissible abserit’Mira‘nda warnings?

Whgther thé court Vefre’:d 1n 'den‘yi.n~g ‘de'fensé copin_scl’s motion for aicontinuance where
*cd’unsel ‘conﬁ'nuqusly reAceiVeA:dkdis"C(b)\'/ery-ing the. month ieéding ﬁp ‘to"'trial, and the sb_llﬂi‘citor said
the statg_ “had beer; carefu‘l" what 1t tqmed over,” _sinqe fundamen_tal.faimess: dictates,counsel be
given addif[ional"time to ;;repare, parti;:ulérl}" wﬂeré cour;éel did not have time tor inveStigate
- Jefemy Washingtoﬁ’s néw 'statél_hénf smce 1t wa-s' ﬁri”di;pilted Washingtoﬁ »sa;id others made

Y

threats to kill the decedent? - L A v



" STATEMENT OF THE CASE

3

On June 9 2014 a Lex1ngton County Grand Jury indicted appellant for the offense of
murder R. 1207 - 1208 Appellant was t/r1ed before the Honorable Eugene C. Grlffith Jr and a, | |
’:’Jury, May 22 - 26, 2017 R 58 Dayne Phllllps represented appellant D. Shawn Graham and
. Robert E. McNa1r represented the state R. 58 Appellant was found gu1lty and was sentenced to

_ »1ncarcerat1on for ﬁftyfyears. R 1209. \

 This appeal follows. .+~ - . o



STATEMENT OF F ACTS

f' Paula Justice, the decedent 11ved at Amerlca s Value Inn. R 456, 11 2-3. “She used ,
drugs She was a prostltute living day by day in hotels tummg trlcks Worked as a confidential
‘ 1nformant for Richland County,” the sollcltor offered R 1073 1. 14 16. .
" A narcotics ofﬁcer from the R1ch1and County Sherlff’ s Department sa1d the decedent
“had access to large drug dealers that had large amounts of drugs ” R. 531 IL. 9-15; R 533 11. 8-
9. About a year before her death the decedent and one J eremy Washmgton were arrested w1th -
several ounces of crack cocame, and were _charged w1thgtrafﬁck1ng crack cocaine. R. 534, 1. 20
—535,1. 6. »A | |
| The decedent was not working as a conﬁdential in'formant at the time R. 533, 11. 4-6. She
cooperated” w1th the mvestlgatlon and pleaded gullty toa reduced charge of trafﬁcklng ten to

twenty- elght grams. » R 535 L. 25— 536 1. 2; R. 549, 1, 24 550, 1. 11. Sentencmg was deferred'

because the decedent “wanted to cooperate agalnst Mr. Washmgton ”? R 550, 11. 1-4. “She

_ bonded out at. some pomt durlng that contmuance [requested by Washlngton S attomey] and then. -

" I was informed that she had been k111ed ”a R1ch1and County solicitor testified. R. 551, 11. 23-24.
On April 10 2013, the day of the decedent’s death “[ ]he had told [another resident at |

“the motel] she was gomg with a guy named KG ” R 456 1. 8; R 457, 1. 7; R 284 l. 24 — 285 l' " _

2. “She had told me that she was gomg w1th h1m because they had lined up some .guys for her to: o

go trick w1th ”R.457,11. 9- 10

Robert Greenberg was a tow truck driver who was near Lumberj ack Road when he heard-

a gunshot R 284 L. 1 285, 1. 21 Shortly thereafter he came upon the decedent’s body lymg on." e

 the side of the road. R 286, 1. 1-7. The decedent died from a gunshot wound to the head.” R
648, 11. 15-17. “She was found w1th a condom and a crack p1pe on the scene.” R 329, 1. 24 -

‘33013



The decedent’s cell phone' was found on 'her person and showed -:she had recent ._
commumcatron w1th a contact llsted as “KG ? R 318, ll 18- 22 R 320, 11.,15-24.. “KG was
¢
1dent1f1ed asa suspect because he was the last person: ‘that was seen with Paula Justlce that day
,, R. 362, 11 23-24.-Pohce rdentlﬁed the appellant? Chr1stopher Hart,_ as “KG.” R. 362, 1. 25 - 33.63’
1. 4. | o f | . . |
Appellant ] g1rlfr1end Jess1ca Ussery, was being d1scharged from the hosp1ta1 on ApI‘ll B
| lO 2013, and sald appellant was supposed to give her a ride home but did not. R. 334 1l. 23- 25
R. 336 ll 4-6; R. 337 ll 16- 25 Ussery sa1d appellant and Tevrn Deloach came by her home to
| p1ck up some belongmgs the next day and left R 339 11. 10- 20 Ussery said that was the last
~ time she sawappellant R. 342, 1. 12-13. U T
Tevm Deloach 1n1t1ally demed 1nvolvement in Paula Justlce s death R 391 L 17 21..
However Deloach and appellant were both charged w1th murder R. 406 ll 21 -23. Deloach
‘-imade bond on the murder charge but was subsequently arrested for commlttlng first: degree
burglary,-grand larceny', and possession of a weapon. R. 443, ll; 5-10. Delo_ach was therefore
facing th‘e..ppo‘s‘sibilityi of two lit:‘e' vwi’thout"parole sentenceslwhen’he 'testiﬁed‘against appellant. R.
443111116 | | |
Deloach sa1d he was. w1th appellant When they picked up the decedent R 414 ll 10- 22' ‘
Deloach claimed that as they were tumlng in to p1ck her up, appellant ‘said he was gonna set her
up to kll,l her ” R. 414 1: 24 - 415 1. 7. Accordmg to Deloach ‘he drove to Lumberjack Road -
- and appellant spoke to the decedent about Je eremy Washmgton AKA “Munchkm or “Fat Boy,
and clalmed appellant sard “he dontllke snltches ”R 415 .22 - 417 l I; R 539 1. 25— 540' '

~ 1. 6. Deloach clarmed that he parked the car-on LumberJack Road, appellant and the decedent got

. out, and he “heard the gunshot and [appellanit] ran back to the car with the gun in his hand.” R.



\

420 1. 2-5. Deloach alleged appellant made a phone call and sa1d somethmg llke it’s done.” R o
’422 1L 10-19. Deloach clarmed that appellant krlled the decedent “[b]ecause she was. a CI and :
that Munchkln h1red h1m to klll her for h1m SO he wouldn t have to go to jail. IR, 422, 11. 24-25.
N | The state argued Tevm Deloach was telhng the truth, but admitted that he was hop1ng for .
.help from the state in exchange for testrfylng R 1091, ll 4 7. “Does he want help for

testlfymg here in the courtroom? Of course he does ” R. 1091 ll 5 7.

Alex Wallace took the stand at appellant s.trial and confessed that he, not appellant was.

.' | the person : who kllled the decedent R. 877, ll 10 11. Alex Wallace was also known by the‘
- nickname “KG™ and grew up walkmg dlstance from where the decedent’s body was found. R.
880, 11. 1- 14 R. 1037 ll 8 17. Wallace was also charged w1th another murder in which he “shot'

*__another person in the head. ”R 878 1. 8-12; R 686 11. 5 17 ‘A
Alex Wallace test1ﬁed he killed the decedent because: “She owed me some money ” R
- 877, 1. 12 13 Wallace told” detectlves that - the decedent owed him twelve hundred and fifty -

dollars and refused to answer h1s calls R. 688 1. 7 8. Wallace said he called appellant, since

- appellant knew the decedent and asked appellant to “brlng Paula to me. I told h1m that it was a

money meetrng about gettrng -Paula to do prostltutlon.” R 688, 1l. 9-12. Wallace admitted that

-after appellant and the decedent arrived on‘Lumbe'r‘jack Road ‘Wallace “shot her once in the back .

of the head.” R. 688 ll 13 22 Wallace sa1d he then ran back towards his house wh1ch was

nearby R 688 ll 22 23

N

1 The state also 1ntroduced the test1mony of Deandre Staley, who was an inmate at the Lexmgton
County jail housed with appellant. R. 623, 1l 7-10. Staley -claimed that while he was doing
. pushups appellant volunteered that he “bodied the bitch” because she was a confidential

. informant, and that Jeremy Washington set'heruup. to-be killed. R. 623,-1. 17 - 624, 1. 16.



Wallace sald appellant was unaware he 1ntended to kill the decedent R. 877 1.24 = 878 )

’

1. 1. Alex Wallace denled that- he was only confessmg because appellant asked h1m to “take” the _' A
charge R. 904, I1. 12- 14, A
Appellant took the stand and den1ed k1llmg the decedent or know1ng that she was go1ng

to be killed. R. 972 1. 18- 22. “I d1d not krll Paula Justlce ” R, 972 1. 19. Appellant said that he

\

' _.;knew the decedent and took her to Lumberjack Road for what he thought was going to bc a

| prost1tut1on arrangement ”R. 973 11. 20- 23 R 975 ll 3 5. Appellant said he'did not know that',

Alex Wallace ‘was gomg to klll the decedent R 979 ll 8-9. “1 thought she was gonna tr1ck 1

. l
was gonna get pa1d take her back to where she came from and it was gonna be over.” R. 975, 1L.

~

L gal.

Appellant e>\<plained that; after Justlce was killed he went to New York because he had

)

i

- family there "and because:."‘“l was nervous'and I went to the farthest'spot that_LI‘ could get to.” R.
996, 1. 1l-20 IR |

Ofﬁcers leamed that appellant “had been located and placed in custody in Utica, New

York” on the murder ‘warrant. R 656 L 24 = 657 l 2 The court held a Jackson V. Denno

hearmg to determme the Voluntarmess of statements made by appellant to several officers while

'he was in custody 193 L 25 - 194 l 2 One of the statements was made to Sergeant Roy?'

Mefford of the Lexmgton County Sherlff’ sA‘Department over the telephone. -

4

2 The state called Terrence Flagler as. a rebuttal ‘witness. R. 103.3,‘ 11 3-7.5Elagler was Alex-

Wallace’s codefendant on Wallace’s other murder case. R. 1033, 1. 14-17. Flagler claimed that

while he and Wallace were in jail,- Wallace said that appellant had “bramwashed” h1m and

,convmced h1m to take appellant s charge R 1034, 1. 14 - 1035, 1. 20.

o SRR . i
3Jaclcs0n v. Denno 378 Us. 368 (1964) R ' -



Sergeant Mefford learned appellant had .been‘}ar'rested andv detained in New York for the
murder. R. 224, 1. 21-22. Sergeant Mefford’ telephoned the fugitive task force in Nevaork:
-“[M]y intention was just to speak to the ofﬁcer and just kind oi get——get an idea of [appellant’s] |
demeanor and whether he was going"to 'speak with me. He offered to let [appellant] speak to me
directly.” R. 225, ll 4 l7 Sergeant Mefford then spoke with’ appellant on the telephone R. 225,

‘111820 o o
Sergeant Mefford was dnaware whether'anyone in New. York had‘proi/ided appellant'
-4Mzranda warnlngs and said thathe did not proilide appellant with Miranda wamlngs either VI

\

was srmply asking if he would be w1lhng to speak w1th us.” R 218 ll 14 17, R, 228 1. 17-21.
i “I just asked him if he understood what he was being charged w1th ’-’ R. 225, L. 22-23.1 : |
' 1ntroduced mysclf“ asked him 1f he understood what———what he was be1ng- charged with and :
asked him if he was w1lhng to speak to 1nvest1gators if1 d1d send them up to New York.” R. 226,
Il 19-22. | \
Sergeant Mefford said appellant s 1n1t1al response was to try to ask me details of the
case which I was not prepared or w1111ng to do over the phone. R. 226, 1. 25 - 227, 1. 2. “1
explained th_at to him, that I would not discuss anynkind of evidénce over the phone, and then he
| rnade the statement to me ‘How doiyOu charge me. with murder? You‘ found a gun.with my
ﬁngerprints on it?’, or something, and at that point I thought that -was interesting because I had"
not gii/en any details of . who he was alleged. to have k1lled or how they were killed.” R. 227, -
I1. 5-12. Mefford said he dld not prov1de appellant w1th Mzranda not1ﬁcat1ons because he did not .
intend to 1nterrogate appellant but to ask if appellant would' “be w1lllng to speak W1th us.” R. _
28,1 1821, L | L
4 Miranda v. Arizona, 384 U.S. 436 (1966).




Defense counsel argued appellant s statements to Sergeant Mefford should be excluded

because “[H]e was in custody,there was an 1nterrogatron 1n other twords there were questlons

that were asked of h1m whlle bemg 1n%so custodral mterrogatlon has been adm1tted that they d1d_
: ask a quest1on w1thout provrdmg Mzranda warmngs to h1m ”? R 229 1.23 - 230 1. 3 R. 652 ll

| 7-8; R. 656 11.. 8 12 R. 748, 1. 23 749 1. 12 Defense counsel argued the statements should be

excluded because. Sergeant Mef_ford was : callrng an ,1nmateon d murderz case_ and askrng -them‘ )
are you willing to speak and thennot having ba‘vMiranda advisement ” R. 232 1. 11-14.

) The state and the court agreed appellant was in custody R 232 1L 22-24.“1 agree he’s in
custody Everybody can'seé that ” R 232 ll 22- 23 However the solicitor sa1d “My argument 1s' '

oy

1t s not 1nterrogat10n because it’s not a questlon hkely to 1nduce an 1ncr1m1nat1ng response > R.

/

s

‘232 L25-233, k2. . | Lo s
The court found appellant s statements to Sergeant Mefford were voluntary comment
that “came out not responsrve to are you w1111ng to talk w1th us. . R. 231, ll. 2- 1.2' R. 656 ll. 8- |
| ’ 12 R. 748 l 23 — 749 l 12 “[ ]t would seem to mewthat. the detectlve was not allowed the
‘_"‘,‘opportunrty to g1ve Mzranda because [appellant] started talklng before he .could‘take the next
) step.” R. 233, 1l 5 8. The court sard “[A]re yow w1llmg to talk to us should I send two

A ' coe
xdetect1ves to prck you up, are [you] gonna wa1ve extradrtron was the tenor of the questlon not‘

'_d1dyoud01t”R 230,1L9-12. S B o
After Sergeant Mefford test1ﬁed to the statement by appellant appellant testrﬁed that he .
’ d1d not remember makmg the statement to Mefford and that he d1d not say anythmg about a gun
'995, 1. 20 - 996 1.1, - | |

Jeremy Washmgton “was. transported to South Carohna and charged w1th the murder of

- the decedent less than a week before appellant s tr1al began R 180 11. 15 24 R 160 l 9 - 161

A



‘1. 6. Defense counsel'said:"“The arrest warrantwas given to me. for Jeremy Washington -
- yesterday.‘ J eremy WashingtOn -a very 'critic'al witness in the case, ‘was charged with murder now ‘- -

| :
four years later R. 138, 11, 22 25. Defense counsel again moved for a contlnuance noting that o

he had been receivmg dlscovery throughout the month of Aprll and up to the day of tr1al R. ’
141, 11 9 22. Defense counsel correctly explalned that he had a “duty to conduct a reasonable
.1nvest1_gat1on, and_ noted 1t was‘ ;1mpossible : tovvbe preparfed, srnce,he.was still rece1v1ng .;':]~'
discovery the morning of trial. R 142, 'll'_.<2-1-:4'. ”
| | Counsel submitted a written motion for c:ontinuance in which he detailed the items of
dlscovery that trickled in to him through the months of April and May—the motlon is court s‘ |
» exhlbit #2 R. 142 1.15- 16 R 1156 — 1167 Court s exh1b1t #3 is a disk containlng the’ d1scovery‘i

l

defense counsel was prov1ded from Apr11 up until the trial commenced and is on file with this

Court. 'Court’s exhibit #3 contains an FBI report of an interview with J eremy- Washington dated

: November 9 2016 wherein Washlngton stated “he d1d not hire or ask anyone to Kill Justice,” but v' :

adv1sed that he has stated openly on numerous occasions that he wanted Paula dead.” Court sv‘

-exhibit #3 “Washington added “I have said that I wish someone would murder that b1tch’ |
Washington also advised that others have stated that they were going to ‘kill that bitch’ referring

. to Justice Court s exhibit #3 At that time Washlngton was in federal custody in Callfornia R. -

i

- 160, 11 23 24,

50n May 8, 2017, defense counsel had also moved before Judge Griftith, who was both the trial
judge and the chief administrative Judge for a continuance of the May 22nd trial date based on -

the fact that he continued to .get. new discovery and _needed -time to conduct a reasonable‘:v i

_ 1nvest1gat10n R 43; R. 147 L. 22 R 47,1.12 - 48 1 25 R. 49,7, ll 17- 19

6 Appellant directs thls Court to a - pdf file of seventy nine pages in length titled “Splvey- Full
_Report” at pages 62 and 63 of this portlon of court’s exh1b1t #3.



o T

-

Defense counsel was not provrded thrs 1nformat1on untll Aprll 7, 2017 R 162 ll 8 22

\,,.

The state asked ‘that- a. dlsk.contammg one ﬁle of dlscovery 1t provrded to defense counsel on -

- August 16, 2016 and another ﬁle 1t provrded to defense counsel on Aprll 7 2017 be made a |

: _court S exh1b1t Thrs dlSk is. court s exh1b1t #16 and is on ﬁle w1th th1s Court

Defense counsel noted the sollcrtor had a cont1nu1ng duty to drsclose and yet ‘a lot of e

’ _‘_l‘this'drscoverycls one to*‘four' years;o‘lde,‘ -f.” R 151 ll 4 14 R 143 11 4 9 Counsel arguedf{_j;?;“

appellant was 7being denied the opportumty to present a full and complete defense under Crane' ) ;’ ,
: Y Kentucky and of course Washzngton v T exas 2 R 149 ll 22 — 150, l 2 -

e The solrc1tor repl1ed that he belreved that [appellant 1s] a hlgh rankmg member of the" o

I‘Blood gang and has the abrlrty to reach out and touch people so takmg all of that mto =

. consrderatron I have been careﬁll about what I turn over regardmg people for fear that their name - L

P

- would be drug 1nto thls needlessly » R 174 ll 8 13 “That has been a con51deratron of mme ” R o

'174 l 13 “I don t make a pract1ce of wa1t1ng untll the last m1nute but there are reasons why, ‘

u/

o ..whrch I stated earl1er about thls case, that there sa partlcular t1me I thlnk that s more approprlate: :

;l,‘than others to turn thmgs over ” R 177 ll 8 12

/

In denymg defense counsel s motlon for a contmuance the court sa1d “I understand there :

Q

was some late dlscovery provrded e R 181 'l :2 _

. _wmuch prov1ded by the State recently other than the changed story of the—Washmgton ” R 181 o

o 7 A comparlson of court s exh1b1t #3 and court s exh1b1t #16 shows that both the state and the .
defense agree’ that defense. counsel ‘was', not: provrded the FBI reports regarding. Jeremy e

: ‘Washmgton untrl Apr1l7 2017 S ‘;”-, Vo
8 Crane v. Kentucky 476 U s. 683 (1986)

9 Washmgtonv Texas 388US 14(1967) ?,f?fi;jj; RIS R

[B]ut 1t doesnt seem to me llke there was -



}

1l. 6-9.: “I think the case 1s. ready to be tried and should go forward SO respectfully I'm gonna
deny that mot1on for contrnuance ” R. 181 ll 17-19. |

In clos1ng, the sohc1tor appealed to the, Jury S passrons and prejudrces by arguing the -
: k1ll1ng was: “Not evena robbery that goes bad but pure ev1l . R 1074 11. 13-14. “Evil walks the; ‘ .'

streets Evil lrves in. Lexmgton County 7 R 1074 ll 14 15 Defense counsel objected

-' “ObjGCthl’l The ev1l characterlzat1on is. 1mproper ” R 1074, 11. 16- 17. The court overruled the

- objection, say1ng:. “Mahce is an element the. State s got to prove. He can argue what he th1nks

he’s proved.”]0 R. l 074, IL. 18-22. The solicitor continued: “Evil is in this courtroom.”

10 Even though the court s‘urprisingly found the solicitor s argument that appellant was an evil
person permissible, counsel felt strongly enough about this argument that he asked for a mistrial.
R1117122—111816R1075 11. 1112 :



ARGUMENT -

- ‘A j‘ 1 )

!
A

The court erred in allowing'the so‘licitor‘t‘o argue in closing that appellant was “pure evil,”.

and that “evil walks the streets, evil'lives in,LeXington County, evil is in this courtroom,” since

solicitors must tailor their remarks so as not to arouse the jurors® passions or prejudices.
Standard of review . o T
~ “The trial court has broad discretion FWhen dealing with- the propriety- of the solicitor’s |

.

, argument 1nclud1ng the questlon of whether to grant a defendant S m1str1al motron The trial
~ court’s dlscretlon wrll not be overturned absent a‘showmg of an abusle of d1scret10n amount1ng to
an error of law that prejudices the defendant.” State v.'Copeland, 321 SC 318,,324, 468 S.E.2d . |
620, 624 (1996) (internal citations omitted). - - o S R
DiscussiOn : | | | :
' | The: sollc1tor 1mproperly characterrzed appellant as evrl m»closmg argument and the i
court overruled defense counsel S objectlon A sol1c1tor s closmg argument must not appeal to

the personal blases of the j Jurors nor'be calculated to arouse the j Jurors pas51ons or prejudices.

Von Dohlen v. State, /360 S. C 598, 609 602 S.E. 2d 738, 744 (2004) “A solicitor’s closmg

argument must not appeal to the personal blases of the jurors. In addition, the argument may not . - .

be calculated to arouse the Jurors passmns or, prejudlces and its content should stay within the - -

record and reasonable 1nferences to it.”? State v. Copeland 321 S C. 318 324 468 sE2d 620,
624 (1996) Sohc1tors must “conﬁne the1r comments to the facts presented and reasonable .
inferences from such facts ” Id. at 326 468 S.E. 2d at 625. ’

“On appeal the appellate court w1ll v1ew the alleged 1mpropr1ety of the sollc1tor s

- argument 1n_the context of the entire record-,-ﬁmcludmg Whether‘ the trial Judge s 1nstruct10ns

12 7



e

adequately cured the improper argument and whether there is overwhelming evrdence of the'
defendant’ s gullt 7 Szmmons 12 State 331 S C. 333 338, 503 S.E.2d 164, 166 (1998) “The
: appellant has the. burden of prov1ng he d1d not rece1ve a falr tr1al because of the alleged improper
argument. The relevant questlon is whether the solrcrtor"‘s.comments so infectéd thetrlal with
,unfaimess as to make the resulting 'convict_ion a Vd:enialof due process.” Id. at 338, 503 S.E.2d at
166 67 (1nternal c1tat10ns om1tted) | | |
In State V. Day, 341 S.C. 410 424, 535 S. E2d 431, 438 (2000), the South Carollna‘ |

Supreme Court found the sollcrtor s repeated references to the defendant by. 'hlS nrckname
"‘Outlaw” “1nfectv[ed] the trral w1th unfa1mess and depr1ve[dl [the defendant] of due process of .
,law The Court noted that the sollcrtor s use of the term outlaw was not used to proveyany :
matter in controversy,” but to 1mpugn the defendant S character Id at 423 535 S E.2d at 438.
Slmllarly, in State v. Hawkins, 292 S.C. 418 422 357 S.E.2d 10, 13 (1987) overruled on other
‘ grounds by State V. T orrence, 305 S.C: 45, 406 S.E.2d 315 (1991), the sollcltor S repeated use of
the term “Mad Dog” was 1mproper and 1nfected the trial with unfairness by arousing the _
pass1on and prejudrce of the jury and 1nterjected an arbitrary factor into the jury’s delrberatrons.
‘The skolrcrtor argued to the Jury 1n clos1ng that appellant was pure eV1l ” and that “Evrl,
walks the streets, Evil llves in Lexmgton County,” and “Evrl is in th1s courtroom ” R. 1074, ll
13-24. The court surprlsmgly otxerruled defense counsel’s objection to this manlfestly unfair and
improper characiérization of appellant. o

‘ Merriam.-'.W'ehster’s dictionary deﬁnes eyil_‘as: morally_ reprehenslble; sinful;’ wicked; .

Y.

arising from actual or imputed bad character or conduct.-“v‘Evil.;’_’ Merriam-Webster.com. 2018.

https://wwwrmerr/iand-wehster".com (22 A'ugust-f201>8); The argument that a pers‘on-is.so: evil he',"‘

| should be found guilty, regardless of the evidence,:'so that he is not living in the comr'nunity with':



the jurors is a po‘wer’.ful‘argument, and is- COmpletely'at oddswith the American judicial system.

. Just like so-called “golden ‘rule” argMents are barred ‘because their potency is such that it

unfairly enhances the 'likelivhood. of a verdict on an impr‘oper basis, so is the argument that a

defendant is $0 ,evil he must not be left to ‘walk the same streets frequented by jurors_ and their

families. “Evil” "is "a far: more - unfair. and. prejudicial characterization éven than. the.

' characterizatioh'of the defendant in Day as an outlaw, or the”de‘fendant in Hawkins as “Mad

13

k]

DOg- . ' - ' "_‘ b j'l e ‘, ’ | - E . <
The solic‘ito_r. went bevond the boundaries of proper closlng argument, inflamed the jury,

‘and prejudiced appellant’s case. The solicitor’s comments inf/ected the trial"with,unfairness, as

P

they were not used to prove malice, but instead to. portray appellant as an evil person that the jury

‘ should be afrald to. have walk[mg] the streets and' “liv[ing] in Lexington’ County.”
Appellant submrts the sol1c1tor s comments demed h1m due process of law There was not

. . . v
\ . . » - . !

- overwhelming evidence ~-of app'ellant’s guilt. Appellant never confessed and there was no

physical ev1dence that 1dent1ﬁed him as the shooter Alex Wallace testified that he, Wallace

kllled the decedent and appellant d1d not know 1t was gomg to happen The state relled on.
'c1rcumstant1al ev1dence and the testrmony of appellant S codefendant Tevm Deloach, who was
also charged with the decedent ] murder and who the state adm1tted was test1fy1ng in the hopes

‘

of getting “help” from the state in resolvmg his case R

s



2
The court erred in admitting inc‘r'iminating statements by appellant‘that were given in

response to questions by Sergeant Mefford'wher'e‘appellant was in- custody and had not been

. provided Miranda warnings, since statements stemming from custodial interrogation of a

defendant are inadrrﬁssible absent szrctnda warnings.
Standard of review - |

“The tri'al judge’s deterrhination of whether a statement was knowingly, intelligently,'and -
voluntarily made, requlres an exammatlon of the tetallty of the 01rcumstances shrroundmg the
| waiver.” State v. Rochester 301 S.C. 196, 200 391 S E.2d 244 247 (1990) (1ntemal quotatlons
omltted) (quotmg State v. Doby, 273 S. C 704 258 S.E.2d 896 (1979)). “On appeal, the
-concluswn of the tr1a1 Judge on issues of fact as to the Voluntarmess ofa confess1on will not be -
disturbed unless so r_namfestly erroneous as to show an abuse of dlseretlor_l.;’ :Zd' (citing State V.
;'JL'ivingston 223 s.e. 1,73 S.E2d 8‘50-(195'2)). R o |
“Part of the State s burden durmg [a Jackson v Denno hearmg] is to prove that the

: staternent was voluntary and taken in comphance w1th Mzranda ” State V. Creech 314 S. C 76 S

- 84, 441S. E. 2d 635, 639 (Ct App 1993) (cmng State v. Mzddleton 288 S. c. 21 339 S. £2d692 -

(1986)) “The trlal Judge s resolutlon of the- issue- of voluntarlness of a statement w111 not be o

dlsturbed.on appeal absent an err‘pr o’f'.layv.” Id. (01t_1ng State. V. Atchz'son,'268 S.C. 588, 599,_235 .
SE2d 294,299 (1977)). R . -
" Discussion E

“[T]he proseeution 'mayynot use statemente, Whether ekculpatery or ihculpatory, h

i

stemming from custodial interrogation of the defendant unless it demOnstrates the use of -

11 Jackson v. Denno, 378 U.S. 368 (1964).
- ‘ ‘ 15



; procedural safeguards effectwe to secure . the pr1v1lege agamst self—1ncr1m1natlon Miranda v

,Arzzona 384 U S 436 444 (1966) In Mzranda the Un1ted States Supreme Court “presumed that.
| '1nterrogat1on in certain custodral c1rcumstances is 1nherently coerc1ve and held;that statements'
made under those c1rcumstances are 1nadm1ss1hle unless the suspect is specrﬁcally 1nformed of |
| his Mzrana’a nghts and freely dec1des to forgo those nghts » New York v. Quarles 467 U.S. 649
| 654 (1984). B 5 '
| “Whenltpohce asl( custodlal duestlons Vw1thout adm1n1ster1ng the “ reou1red warmngs "

Miranda quite clearly requ1res that the answers rece1ved be presumed compelled and that they be .‘
- excluded from evidence. at tr1al ”? Quarles 467 U S ' at 664 (1984) (O Connor I, concurr1ng 1nv :

' , part and dlssentmg in part) “Fallure to admlmster Mzranda wammgs creates a presumption of

7

o compulsmn ” Oregon V. Elstad 470 U.S. 298 307 (1985) “Consequently, unwarned statements

; that are otherw1se Voluntary w1th1n the meamng of the F1fth Amendment must nevertheless be
'excluded from " evidence” unde_r‘Miran_da. Thus, rn the 1nd1yldual case, Mir.anda S preventwe
’vmedicine proyides_ a remedy eyen to the defendantrwho hais"sufl;ered no}lident’lﬁable constitutional
T S |
“In order to secure the admission of a defendant’s statement the State must affirmatively

: L :
show the statement was voluntary and taken 1n comphance w1th Mzranda ” State v, Mzddleton

288 S.C. 21, 25,339 S.E.2d 692 694 (1986) (emphas1s in orrgmal)

Here, the part1es agreed that appellant was in custody, since he was Jalled in New York ~

R on. the murder warrant The state d1d not cla1m that appellant had received Mzranda warnrngs N

“ 7

Sergeant Mefford did not prov1de appellant W1th Mzranda wam1ngs and did not know whether .

anyone in New _York had done so. Sergeant Mefford asked appellant questrons about the case

over the telephione, and- appellant made the statement: “How do you' charge ime with murder? |
.

: ‘ ’1'6



You found a gun w1th my ﬁngerprints on 1t‘?” R. 227 11. 5 12 The state argued this statement by
appellant was 1ncr1m1nat1ng because Mefford had not told appellant how the decedent was killed. -'

The trial court allowed the admission of this statement, ‘taken while appellant was in
custody. and had not 'he'en“r‘ead’ Mifan'da,‘ findiﬁg that‘ appellant’s statement- was “voluntary =
comment,” and “not responsive ”.R 23'1 11. 2;12 '- L ‘ |

In Rhode Island V. Innzs 446 U S. 291 298 (1980) the United States Suprerne Court
discussed the meanlng of ¢ 1nterrogation for purposes of Miranda. In Inms police officers .
' arrested the defendant for the.robbery‘of a cab ‘drlver at gunpoint, advlsed him of Miranda, and '
he invoked his right to counsel. Id at. 293-94'. While driving the defendant to the police station
two ofﬁcers in the car were conversmg, and one sald to the other that there was a school for'
| }‘handlcapped children nearby, and “God forbld one of them might ﬁnd a weapon w1th shells and
they might‘ hurt themselves.’? Id.~ at--294-95. The defendant “then interrupted the conversation, -

"stating' that the ofﬁeers should ,turn the car 'around so he could show them where the gun was “

| | located,” and led them to the gun, Id at 295. ”

In addressing whether the defendant' in,'llrin"is was “interrogated”' the Court noted that'the e
“starting point” for this} analysis was" the Miranda Court’s observation that “by custodial ; ,
o interrogation, vve rnean quest‘ioning"iinitiatedl:hy ia\i/~enforeernent ofﬁcers afte'r a person 'has‘ been
taken into custody or othervvise deprived of his freedom,‘o‘f ‘action in any signiﬁeant way.” Id. at
298. (intemal alterations and ouotations onlittedj tquoting 'Miranda) i(emphasis 1n original). The
Court decline to construé“}“i.lnterrogationf’ as narrovvly as f‘e"xpress questioning,”"hld. at 2‘98.V'I’n
addition to ‘.‘eicpres_s QuestiOning,’; i the i’”Court‘ eone‘luded_ithat the ;‘functi‘onaii‘e'quival'ent” of .

éxpress questioning is subject to Miranda_-safeguards, Id.-at_300>-01. '



Cos

“[Tlhe term mterrogatlon under eranda refers not only to express questlonmg, but

s

also to any words or actions on the part of the pollce (other than those normally attendant to

arrest and custody) that the pollce should know are reasonably l1kely to e11c1t an 1ncr1m1natmg

response from the suspect > Id at 301 Innzs and Mzranda thereby make clear that “express

questronlng —askmg a suspect in custody quest10ns—1s mterrogatlon

The Court demed Inn1s relief, fmdmg the ofﬁcers conversatlon was not express '

questlomng or 1ts functlonal equlvalent Id: at 302 03 Unllke the case at hand the defendant in

i

" Innis was not subject to questronlng, he merely overheard statements by the ofﬁcers

In State v Howard 296 SC 481 486 374 SE2d 284 286 87 (1988) the South"‘-'

Carohna Supreme Court applled Inms to determme whether a jailed defendant who was not

- Mtrandzzed and Volunteered 1ncr1m1nat1ng 1nformat10n to his- probat1on officer, Mr. Polk absent :

g

any questronmg by .the probatron ofﬁcer had been 1nterrogated The Court applled Innzs and |

;
f found no mterrogatlon occurred “There is- no indication in the record that Polk expressly

+

- questloned [thez defendant] Ne1ther [the defendant] nor Polk testlﬁed that questlomng occurred '

a durmg th1s visit. L1kew1se we ﬁnd that Polk’s actlons were not reasonably llkely to ellclt an -

1ncr1m1nat1ng response from the suspect.” Id at 489 374 S.E. 2d at 288 (empha51s added)

Unl1ke the case at hand where Sergeant Mefford asked appellant quest1ons about the -

. case the defendant in Howard was not asked questrons Wthh Would /fulfill the ° express

questioning” ~pro‘ng of Innis and require the. statement’s suppress1on. Instead, the defendant‘rn

' H0ward only made inCrimi’na'ting' statements i‘n;response to:"the probation'ofﬁcer’s actions—. '

"

: actlons Wl’llCh were found not llkely to elicit an mcr1mmat1ng response

“Interrogatron is erther express questlonmg or. 1ts functronal equlvalent ” State v. Easler,

o 327 S.C. 121 127 489 S.E. 2d 617 621 (1997) overruled on other grounds by State 12 Greene ,

! ) - : R



423 S.C. 263, 814 S.E.2d 496 (2018). See Stdte v. Primus, 312 S.C..256, 258, 440 S.E.2d 128,

-

128 (1994) (defendant was not subject to 1nterrogat10n where he “blurted out” statement when he .

K
first saw pohce ofﬁcer) Unllke the 51tuat10n in Przmus where the defendant blurted out a

statement upon seeing an ofﬁeer and the ofﬁcer had not» questloned Primus, here Sergeant
Mefford questioned appellant. | - o
See State V. Thompson 276 S C 616 623, 281 S. E 2d 216, 220 (1981) (conversatlon‘
" with ofﬁcer who ﬁnger -printed defendant was not 1nterrogat10n where defendant 1n1tlated the
conversation and the officer’s statements were not such that he should have known’they were
reasonahly flikely‘to elicit aninc.ri.minating 'response)'t :Unfike the case at hand, where ;appellant
 was expressly asked questions, the defendant".in. Thompsogn.' was not asked questions and the .
ofﬁcer s statements were not the functlonal equlvalent of i 1nterrogat10n B |
In State v. Franklm 299 S C. 133 136 382 S.E.2d 911 913 (1989), the South Carohna-
Supreme Court found that an ofﬁcer [r]eadlng or attemptmg to read the Mzranda rlghts form” i |
- ‘was not 1nterrogat10n Franklm was arrested and Investlgator Huff “adv1sed Franklin that hev
was under arrest for the charge of murder and that Huff was mvestlgatlng the homicide at the
| »» ".Holiday Inn. Frankhn responded “I ain td1d noth1ng ” Id. at 912 382'S. E 2d at 135. Investlgator' o
Huff “stated that he wanted to give Frankhn hlS rlghts to whrch Franklin responded ‘Whatfdo I
- need rlghts for‘7’ Huff said that 1t appeared that the man was beaten to death. Frankhn said, I' .

ain’t beat nobody. All I did was hold h1m while Rodney h1t h1m > 1d. Investlgator “Huff told

lFranklrn that he wanted to glve h1m his righits and that he should not say anythlng else Frankhn' R

stated, ‘I don’t have anythrng else to say. T want to see an attorney ’” Id
Frankhn argued his statements should have been suppressed pursuant to Mzranda

' Investlgator Huff d1d not ask Frankhn questlons and the Court found Investlgator Huff’ ] attempt :



: to read Frankhn Mzranda wammgs was not the “functronal equrvalent of lnterrogation Id. at ,‘ B

136 382 S.E. 2d at 913 Here unl1ke in Franklm there was express questromng—fulﬁlhng the

. ﬁrst prong of, Inms and necess1tat1ng suppressmn wrthout ever reachmg the second prong of B

'A whether an ofﬁcer s ‘actlons or statements Iwere-the functlon_al equlvalent of questlonmg.
Here, Sergeant Mefford’s_questions‘ to ;ap’pellantof whether 'he understood what he was 2
charged with'a‘ndj 'whethe'rhe' was w111mg tospeak with police ofﬁcers was expressbquestioning.
Appellant did'not “blurt out”.a response plil(e the vdefendant in Primtts, but rather;re.sp;onded to
o the .oyfﬁcer,’s ques_tions about'..'whet'her he “understood” whathe Was charged ‘with and whether,he

- was willing‘to speak to law .enforcement; leewise Fr'anklin is inapposite as the investigator in

‘ Franklin d1d not engage 1n express questronmg, and 1nstead only made statements, unhke o

a ‘.'Sergeant Mefford’s questlonrng of appellant here o

There was no dlspute at tr1al that appellant was in custody The state argued appellant

B was not subj ect to 1nterrogat10n because 1t belreved Mefford’s questrons were not llkely to induce
- ce . . A

an 1ncr1m1nat1ng response.. R. 232 1 25 — 233 1 2. L1kew1se the court found appellant S

. statements were voluntary comment” that “came out not responswe to are you w1111ng to’ talk

. 4 . .

"withus ., R, 231 1L 2 12 Th1s was error as the court falled to recogmze Mefford engaged in
“express questronlng,. and as such whether Mefford’s remarks were llkely to elicit an ;'

" 1ncr1m1nat1ng response was 1rrelevant Because Sergeant Mefford d1d engage in express

o questlonlng, the statements should have been suppressed Rhode Island V. Inms 446 U.S. 291 '

i . . N

298 (1980).
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The court erred in denying defense counsel’s motion for a continuance where counsel

continuously received discovery in.the month leading up to trial, and the solicitor said the state

" “had been. careful what it turned over,” since’ fundamental fairness dictates counsel be given

additional time to prepare, particularly where counsel did not have time to investigate Jeremy

. Washington’s new statement smce it was undi:s'p';utedWashing‘EOn said others niade thre'atstoik_ilvl .
“thedecedent’., .. | | ) R o -
" Standard of review
- “The trial court s demal of a motlon for a contlnuance w111 not be dlsturbed on appeal
abserit a clear abuse of dlscretlon ” State v. Wrapp, 421 S. C 531 535 808 S.E.2d 821, 823 (Ct
App 2017) (mternal quotatlons omltted) (quotlng State v. Ravenell 387 S.C. 449 454 692~_ "
»T»S E.2d 554, 557 (Ct App 2010)) In South Carohna “[t]he grant or denlal ofa contlnuance 1s‘ -
| within the sound discretion of the tr1al Judge and is rev1ewab1e~_on appeal only when an abuse of :
discretion appears‘«:fro‘m the record.” Plyler ?v. Burns, 373 SC 637, 650, 647 .S.E.2d' 188, '19.54-
2007 ST ey o o '
“Even if there was no ev1dent1ary support in order for an error to .warrant reversal the
error must result in prejudlce to the appellant ”? State 12 Geer 391 S.C. 179, 190 705 S.E.2d 441 3
447 (Ct App 2010) (1nternal quotatlons omltted) (quotmg State v. Irick, 344 S C. 460 464 545 '.
| 'S.E.2d 282, 284 (2001)).
. ‘Discussion | |
In State V. Tanner 299 S. C 459 463 385 S.E.2d 832, 834 (1989) the South Carohna- |

Yo o6

Supreme Court found that the state “eve of: tr1a1” productlon of untested eV1dence warranted the ,

- _grantlng'of a contlnuance’ so that the defe’ndant could adequately ascertain its full ev1dent1ary L

~ 21



" value “Where C‘the continuanee "reque'st is oecasloned by the State’s untim‘ely‘ eompliance with a'
: d1scovery request the defendant is entltled to: sufﬁc1ent time to ascertain the full ev1dent1ary.
: value of the ev1dence ” State v. Whtpple 324 S. C 43 54—55 476 S. E2d 683 689 (1996) o

' :(aney, C J., d1ssent1ng) (cmng T anner supra)

In State V. Squzres 248 S C. 239 244 149 S.E.2d 601 603 (1966) the South Carolma

- ".Supreme Court found no abuse of dlscret1on where there was “no show1ng that any other

“evidence on behalf of the appellants could have been pro.dueed,. or.that. any other pomts in their
- behalf could have been raised vhad more tim‘e‘\heen :granted for the purpose of preparlng‘the case -
""fortrlal” L | - o | ‘. | |

In State V. Geer 391 S C 179 190 705 S E. 2d 441, 447 (Ct App 2010) the prosecution
‘prloduced an au_drotape of the_ defendant _s’,,arrest the evenmg hefore trial. Thrs_ Court determined
- “there was'noi‘vi:.olation ofRuleS, anjd‘ the tr1al courtdld noterr in. denyingz.(leer’s motlon for a
 continuance” slnce the “audiotape provided evidence that. served to inculpate ’rather than'
- exculpate her ? Ia’ at 191, 705 S. E. 2d at 447

Court’s exh1b1t #3is a. d1sk contammg the dlscovery defense counsel was prov1ded from ‘

'April up unt1l the tr1al commenced, and is ,on ﬁle w1th thls Court. It -contams potent1ally‘

: _exculpatory 1nformat10n such as an. FBI report of an 1nterv1ew w1th J eremy Washmgton dated
- November 9 2016 wherem Washmgton stated “he did not h1re or ask anyone o klll Just1ce ” but
adv1sed that he has stated openly on numerous occasions that he wanted Paula dead ” Court ]

' "exh1b1t #3. “Washmgton added ‘I have sa1d that 1 w1sh someone would murder that bltch’ :

12 Appellant S counsel d1rects th1srCourt to a pdf file of seventy nine pages in length- t1t1ed_ '
“Spivey- Full ‘Report” at pages 62 and 63 of this portion of court’s exhibit:#3. The solicitor
agreed the state did not prov1de this 1nformatron to defense counsel until April 7, 2017 R. 1140
11. 8-24. :

,.,‘22 |



| _.Washington alsb advised thatl others have stated’that theyd;\}eregoing'to ‘Kl that bitch’,.referrin'g :
. /to lustice.’f Court’s exhibit #3 - |
A defendant has .“the'right”; to presentadefense, the right to:present ‘the defendant"s‘_ g
.version of the facts as Well asthe pro’secution"s to t'he juryiso it may decide where the truth lies.”
:‘Washzngton v, Texas 388 U.S. l4 19 (1967) [T]he Constltutlon guarantees criminal
defendants a meamngful opportumty to present a complete defense Crane V. Kentucky 476,'y '
i ‘US. 683, 690 (1986) (mternal quotatlons omitted) '_(quotmg Calzfornza v. Trombetta, 467 US. g
Camassaosy). o
This iizvas a highly*“ unu"sual case AleX' Wallace confessed at trial that he, not appellant

) killed the decedent Jeremy Washmgton was brought back to South Carolina and arrested for the

.. murder of the decedent the week prlor to appellant s, trial: Defense counsel had only recently: e

- been provrded with Washmgton s potentlally exculpatory statements to FBI agents that a number .

i

' 'vof other persons sa1d they- Were go1ng to klll the decedent The state admltted it had deliberately ,’ -
withheld sorne of the discovery untll the eve of tr1al due to its behef that appellant could arrange

| hits.” | 7 |
} Appellant submits the court erre'du:in_ "failing to grant def\ense counsel a continuance, as it h
deprived appellant of his;‘right ‘to present a complete' defense.' Without time to speak to

Washington' and 1nvest1gate the 1dent1ty of the other people who stated an intent to kill the
' f’decedent counsel was unable to perform a reasonable 1nvest1gatlon Th1s isa hlghly unusual case
where appellant was prejudlced because he was demed the opportumty to present a complete .

- i

. *defense Crane . Kentucky 476U S. 683 (1986)
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CONCLUSION

Based on the foregoing arguments, appellant respectfully requests this Court reverse his

conviction and sentence and remand for a new trial.

Appellate Defender
ATTORNEY FOR APPELLANT

This 21st day of February, 2019.
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