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STATEMENT OF ISSUES ON APPEAL

. Was the denial of an opportumty for pardon eligibility fall within the jurisdiction

glven by the Supreme Court?

. 'Dld the ALC demed the Appellant an opportunlty for pardon ellglblllty due to the

fact he is ineligible?

. Was the pardon ellglbllity statute penal in nature s0 the Appellant is entitled to the
ALC to construe the law in his favor? ,

. Do inmates who do not have a parele eligibility date are entitled an OppOrtunity for
“pardon eligibility statute to be construed the law in their favor?



o

STATEMENT OF THE CASE

On August 23, 1990, upon getting into an argument ;vith his vi/ife the day before, the
»Appellant discovered that his wife resigned ‘from her job, and withdrew money from their bank .
account. She left with their daughter to her rnother’s house in Eastover, South Carolina. Upon
making this discovery the Appel'lant traveled from Raleigh to Eastover. He arrived at her mother’s
residence kicked in the front door and inquired to his wife regarding a possible affair. An argument
ensued where the Appellant proceeded to shoot his wife twice causing her death.

The Appellant wasl-subsequently indicted by the Richland County Grand Jury for the
offense of murder. On April 12, 1991, he appeared before the Honorable Dan Laney to answer to -
this offense. At the conclilsion of this appearance the Appellant received a term of incarceration
for the remainder of his natural life for the offense of murder. At the time the Appellant committed
- this offense South Carolina law allowed an individual seri/ing a life sentence for murder parole
eligibiility upon the service of twenty years.

The Appellant made his initial appearance before the Parole Board on September 8§, 2010.
Upon the conclusion of this appearance rhe Board decided to deny parole. Since this initial denial
‘the Appellant has .appeared before the Board an additional four times each resulting in a denial of
parole. His most recent appearance occurred on June 19, 201 9; Atthe conclusion of'this appearance
parole was unanimously denied due to: 1) the nature and seriousness of the current offense; 2) an .
indication of violence in this or a previous offense; and, 3) the.use of a deadly weapon in this or a
‘previous offense. | | |

Upon being denied on October 5, 2018, the Appeliant contacted the Respondent inquiring
information regarding a clemency or a'pardoni On Noxfember 7, 201_8,' the Appellant was notified .

that pursuant to South Carolina law any inmate that is eligible for parole cannot be considered for



a pardon. The Appellant V\;as also informed that Sbuth Carolina law only allows clemency to
individuals given a sentence of death. Since he was never sentenced to death he is not eligible for
clemency. Upon rece1v1ng th1s letter the Appellant decided to file a notice of appeal before the
. Administrative Law Court (ALC). Within this appeal the Appellant alleged that the statute does
not include language ‘fcurrently” or .“initially” and the statue is penal in nature so tbe decision of
the court must construe in fzivor of the Appellant. | |

The Respondent argued that the ALC currently does not have jurisdiction over pardons. -
The Respondent also argued that the statute clearly does not allow an inmate who is eligible for
parole to be allowed a pardon. The Respondent also urgued that the pardon statute is not penal so
the Court does not have an obligation to construe its decision in favor of the Appellant.

On April 30, 2019, the Honorable S. Phillip Lenski, Administrative Law Court Judge (ALJ)
issued a decision. The ALJ dec1ded that the notice of appeal failed to prov1de a ﬁnal decision of
' the.Department which is required pursuant to the rules of the Administrative Law Court By failing
to obtain a final decision the Appellant failed to exhaust all of the .remedies available.‘ The ALJ |
_decided that this rnatter was not properly brought before the Court. so he ordered it dismissed.

Upon being notified thatlhis appeal before the ALC was dismissed tlie Apbellant decided
to file a notice of appeeil before this Court. Within this appeal the Appellant alleges that the denial
of a pardon does come within the jurisdiction of the ALC; that pardons are penal in nature so he is
entitled to the law to be construed in his favor; and, inmates without a parole eligibility date are
entitled an opportunity-for.pardon eligibility. ‘

The Resp_ondent argues that the dismissgl of this appeal was proper due to the fact the ALC
was never given jurisdiction by the Court in the Al-Shabbaz nor Furtick decisions. This is due to

the fact an inmate has a liberty interest in parole; however, there exist no liberty interest in



obtaining a pardon. The Respondent will further argue that a pardon does not affect sentencing; so -
it is not penal in nature; and, the statute is clear no parole eligible inmate can receive a pardon.
The Respondent’s brief supporting these defenses follows.

ARGUMENTS

1. The denial of an opportumty for a pardon does not fall within the Jurlsdlctlon glven
to the ALC by the Supreme Court.

The ALC’s jurisdiction to review the final decision of the Parole Board is derived from the
South Carolina 'Stlpreme Court decisions of 4I-Shabbaz v. State, 338 SC 334, 527 S.E.2d 724
(2000); and Furtick v. S.C. Dept. of ProbAc.ltio.n, Parole and Pardon Services,_352‘S.C. 594, 576
S.E.2d 146 (2002). In Al-Shabbaz, the South Carolina Supreme Court created a new avenue by
which an inmate could seek review of a ﬁnal decision of a state agency in a “non-collateral” matter
relatetl to a conviction or sentence. The Coutt held.that inmates could appeal those final agency -
Adecisions to the ALC, and. ultimately te the Court of Appeals pureuant to the _Administrativev
Procedures Act. Al-Shabbaz, at 376. In Al-Shdbbaz, the : Court recoghized that, “these
administrative matters. typically arise‘ in two ways: .(1) when an inmate is discinlined and
punishment imposed;‘ and (2) when atn inmate believes that prison officials have erroneously
calculated his Ssentence; sentenced-fe}ated credits or custody status.” Id.!, at 369.
The Court noted‘ that the ahpealahle final decision in Furtick arises in the latter manner
- where an inmate alleges that the Department erroneeusly determihed he was hot eligible for parole.
The review of the ALC under the procedures set forth in Al-Shabbaz, is necessary to determine
whether an inmate has a libet*ty interest in gaining access to the Parole Board. Furtick, at 149. In
Furtick, the Court determined that the permaneht denial of parole implicates a liberty interest

sufficient to require at least minimal due process. Id.



The Appellant nOW‘s.eeks review of a decision madé by the ALC. This Court will not
disturb t\he decision of the lower court abséﬁt a manifest abuse of discretion. See, State v. Perez,
423 S.C. 491, 496, 816 S.E.2d 550, 553 (2018). The Appellant éfgues that he is being linlawfully
been deﬁied a pardon. Pursuant to the above named Supreme C;)urt decisions the review by the
ALC only relates to the deniai of parole eiigibility no} pardons. This is due to the facf there exist
- no liberty ipterest in obtaining é pardon. Though with the revealing of “extraordinary
circumstances” an person currently irncarcerated that is not eligible for. parole can receive a pardon,
this is normally reserved for individﬁals who have been released. This is due to a pardon being an
act of forgiveness given by the State for'_-a person whb have committed a crime within South
Carolina. That is'why the conviction remains on your South Carolina Law Enfo{rcement Divisioﬁ
report.

Pursuant to South Carolina law being eligible for parole denies an.inmaté the ébility to
receive a pardon. An inmate must be considered a p_ardbn before a parole eligibility dafe only when
he can produce evidence o.f comprising the most extraordinapy circumstances. S.C. Code Ann.
§24-21-950 (1981). The Appellant is currently eligible for parole so he is not enﬁtled toa pafdori
pursuant to South ‘Carolinav law. Thié is dué to the féct that- the identical board would decide a
pafdon aé well as parole. .It would be redundant to expect the board to release 'aﬁ inmate for a
pardon Where he will have no éupervision, who failed to- grant parole where he would be subject
to supervision.

The ALC was correct in the dismissal of this appeal. The Appellant is not entitled to review
of the denial of a pardon eligibility by the ALC. This abili_ty has n_e\'(er been given by the Courts.

The Supreme Court in the above referenced cases only gave the ALC the ability to review the



* denial of parole eligibility not the ability to request a pardon. Due to the ALC correctly deciding
to dismiss this appeal the decision of the ALC should be upheld.

2. The ALC must deny the Appellant the opportunity for a pardon due to the fact he is
not eligible. :

" The legislature intended an inmate not receive .a pardon who is eligible for parole. If a’
statute’s language is plain-and unambigunus and conveys a clear and definite rneaning, there is no
need to employ a rule of 'stafutory interpretation and the court has no right to look for, or impose
another meaning. Pachel v. State Election Comm 'n, 31.7 S.C. 434, 454 S.E.2d 890 (1995). The
Conrt éhould consider not merely the language of a particular clause being constructed, but the
word and its meaning in conjunction With the purpose of the whole statute and. the policy of the
law. Whitner v. State, 328 S.C. 1, 492 S.E.2d 777 (1997). A law must be interpreted reasonably
and practically, qonsistent with the purpose and policy of the General Assembly. Abell v. Bell, 229
S.C.-1, 91 S.E.2d 548 (1956). It is cléar that the General Assembly did not wish an inmate who.

has attained parole éligibility to be allowed to be granted a pardon. The ALC 1s obligated to follow
the intent of the legislature and not allow the Appellant to prevail on this cause nf action.

The Appellant argues that there exist an “extraordinnry c.ircumsténce” that should allow
him an opportunity to receive a.pardon. The Appellant raise the argurnent that since the law .has
- changed ne could nave benn convicted' of voluntary manslaughter which if he was given the
maximum sentence he would have completed the sentence' by now. The Appeliant continues to
~have the ability tn make his argument before the Parole Board, and the “extraordinary
circumstance” is decided by the Board not the Courts. However, this cannot be considered becaiusé
pnrsuant to Snuth Caro_lina-law the Appellant is currentfy not elig.ible for a pardon:

The Appellant also argues that he has been denied due process since he nas not been

allowed to apply for‘a pardon. The due process clause relates to the ‘right of a person not to have



" life, liberty, or propetty ‘take.:n' without the due process of law. In Furtick, the. Supieme Court ruled

that the denial of parole eligibility recjuires minimal due brocess», the Court has never made this
rqling regarding a parcion. This is due to the fact a pardon is not a right afforded to an inmate. A
pardon is-a curtesy that could possibly be given to an inmate if they have.shown to the Board that
_“e_xtiaordinary circumstances” exist,‘and that inmate is not curréntly eligible for parole. No person
| has a right to a pardon, nor. do they have a right to appear before the Board to be consideied for a
pardon. Since it does not ielate to a person’s conviction and just a cuitesy given’\by the South
Carolina General Assembly there exist no violation of due process to deny pardon eligibility.

- The statute is clear, only inmates riot yet eligible for parole can apply and be considered
for a pardori. The Appellant is currently eligiblé; therefore, pursuant to South Carolina law hé
cahnot be considered for a pardon. So the‘ Respondent Was correct in denying the Appellant an
opportunity to apply ._f(’)r a pardon. | |

3. The Pardon statue is not penal in nature so the Appell.ant is not entitled for the law to
be construed in this favor. :

'TheAAppellan‘t argues that since the pérdon Statue is penal in‘nature the law must be
constiueci in his favor. A pardon is an act of ”forgiveness given by the state for a\persoii that has
committed a crime within the state of South Carolina. It ha/s nothing to do with the amount of
_ puriishment an offense carries. A person can receive a pardon for any offense; hoWever, a pardon

does not affect any sentence or punishment so it is not penal:in nature.

.

There exist no right to a pardon. Since’thére is rio definition of an “extraordinary
circumstance,” the decision to allow a pardon .exist only V\iith the Pardon Board. The Geneial
Assembly gave the decision to allow a pardon totally up to thé Board, however, the General
Assembly does establish fthat the Board cannot consicier a person currently incarcerated for a

“pardon if that individual is eligible for parole. This is the current circumstance of the Appellant. It

6



is clear that an .inmat'e who“is currenfly éligible"for parole cannot be considered for a pardon. This
does not effect the punishment that goes with the crime, nor does it causes an additional time to be
served so it is not penal in nature.

The Appellant argues that since the pardon statute is penal in nature the law should be
construed in his favor. That only occur:s when there exist some ambiguity in the law. When a
genuine>anA1biguity exists as a result of the proposed épplication-of a penal statute to 'a' given
situation, thé rule of lenity requires that the doubt must be resolvéé in the defendant’s favor. Bryanf
| v. State, 384 S.C. 525, 683 S.E.2d 280 (2009) The law is clear, an inméte who is currently eligible
. for pafqle,cannot be considered for a pardon. Therefore, the Céurt must not construe this appeal _
in favor of the Appellant. It is clear South Carolina lavs} does not allow an inmate to ‘apply for a
pardon who is currently eligible for parole. Since thé Appellant is pérolé eligible his denial of a

par_don' application followed South Carolina law and should be upheld by this Court."



CONCLUSION

Based on the foregoing reasons the Respondent concludes that the decision for the ALC

was lawful and he is not eligible for a pardon, so the Respondent wOﬁld respectfully request this

~ Court affirm the decision of the ALC. |

Respectfully submitted,

" Assistapt General Counsel

South Carolina Department of Probation,
Parole and Pardon Services

P.O. Box 50666 '

Columbia, South Carolina 29250

(803) 734-9220 :

Columbia, South Carolina
August 12, 2019
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