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II.

II1.

'] STATEMENTbF ISSUES ON APPlEAL i
Did the trial colurt err in admitting evidence and testimony regarding (a) an out-of-court
photograph llneup where the V1ct1m d1d not make a posmve 1dent1ﬁcat10n and (b) the
subsequent pos1t1ve 1dent1ﬁcat10n made by the v1ct1m at tr1al‘7 | ; ’ ,
Did the tr1al court err in admittlng a ﬁngerprlnt card obtalned from a New Jersey database

and test1mony based on the New Jersey- ﬁngerprint card where the New Jersey ﬁngerprint .

card was not properly authentiCated by the State?

Did the trial court err by, all‘owing‘ expert opinion testimony about the, operational )

?

B capabilities of the gun found at Appellant s re51dence where such testimony was not -

Iv.

\8

VIL

relevant to the charges against Appellant and was- needlessly cumulatlve and unduly.
prejud1c1al‘7 . | | |

D1d the trlal court err in allow1ng Appellant S allas “Abdul Musl1m” to be included in the
1nd1ctments and at tr1al“‘ because 'the allas 1nv1ted undue. rel1g10us | prej_ud1ce agalnst
Appellant? . | | i |

Did the.v trial coii’rt err 1n admitting gmesome autopsy , dissection bhOtoéraphs 'of. the

victim’s internal head injuries where the photographs lacl(ed probative value and were

~ calculated to inflame the passions:of the jury?

Did the trial court err by denying Appellant’srequest to remove his shacklesduring jury

selection?
Did the cumulative errors committed by the trial court have the effect of preventing
Appellant from receiving a fair trial, entitling Appellant to a new trial?

}



STATEMENT OF THE CASE

.

Appellant is currently servrng a sentence of life in prrson wrthout the pOSSlblllty of parole |
plus seventy vyears followmg his. conv1ct10ns for’murder“burglary in the first degree arrned‘
robbery, two_ counts of krdnapplng, 'assaul_t and battery m.the first degree, pointing and presentlng
‘a tlrearm, :and possesslon by a pers(')n of anunlawful vveapon having been,convicted of a crirne
“of violence. The Richland Co‘unty Grand‘ .lury ‘i‘ndicted Appellant on th'e:se charges. :

Prior to “the commencernent of’ trial, the Honorable R. Knox McMahon conducted
| evidentiary -‘hearlngs on a nurnber of issues. The case was called' forA trial on'June.27, 2017,1
before Judge McMahon. On July 3, 201-7,‘.the‘ Jury returned a verdict of guilty as to all charges; ‘
" (R. p. 420, line 2-p. 421, line 6.) The.,trial court sentenced Appellant to.life in prison without the B

* possibility of parole plus seventy years to be served consecutlvely and ten year\s to be served
: concurrently (R p. 422, line 3-p 423 line 14) Appellant trmely filed his notrce of appeal on

July ll 2017.

STATEMENT OF THE FACTS

On October 11 2015, Alrce TOlllSOIl was found strangled to death in her home (R p.
147, line 18-p. 148 l1ne 2) Her e1ght-year old great granddaughter G F., was also found at the
scene after be1ng tred up and left by the assallant (R p. 147 lme 18-p. 148 l1ne 2, p. 150, llnes
.6- 18 p. 154, l1nes 15 21 p 159 l1nes 22 24)

'

GF met with Investrgator Joe- Clarke at the hospltal that eyenlng and gave him- a’

- deseription of her assailant. (R. p 369, l1ne 22-p 370, llne 5) The next day, G.F. met with

Investlgator Clarke again at the Assessment and Resource Center, where1n she was provrded a

- photograph._lineup‘»i_n_p Which'Appellant. was depicted along with five other Afri]C'an-American :

e



L }, b

~men. (R.p. 371, lines 3-8, StateEx. 30.)" Their in‘teract_ion was recorded by yideo. (R. p. 27,

- lmes 17- 24 State Ex 31 )

The v1deo recordmg reﬂects that when presentmg the photograph llneup to G.F.,
: Investlgator Clarke told her that “I’m gomg to, show you some plctures okay J want you to 4

‘3\ " -~ f

help me and see if you can see the bad man who d1d thls to your grandmomma ” (State Ex. 31 )
G F. referenced the photograph of Appellant by statrng, “Number three looks k1nd of like h1m
' (State Ex. 31 ) She then commented that she “couldn t really remember if he had fac1a1 ha1r or
not.” (State Ex. 31 .) Invest1gator Clarke then asked, “Okay, and you feelpretty conﬁdent about
hat?” (State Ex. 31) While G.F.“relsp‘onded «;e‘s # it is unclear whether'she was affirmatively’
responding to the fac1al hair comment* or- the 1n1t1al remarks about photograph number three .
' (State Ex 31 ) G E. subsequently pomted to a photograph and sa1d “That one kind of looks llke
: _ my janitor.” (State Ex 31) Investlgator Clarke then turned over the page of photographs s0

G.F. could no longer see them (State Ex. 31 J) As Investlgator Clarke left the room, G. F asked

‘ hlrri, “You re going to try to catch 'someone who looks» like that‘{ But it’s probably not exactly -

(State Ex '31 )~ She appeared to be mid—sentence when

22

because that isn’t exactly '
. T
Invest1gator Clarke 1nterrupted her, and she was not grven a chance to ﬁmsh her statement
: . u- :

~ Prior to tr1al the court conducted a hearlng pursuant to Neil v. Blggers 409 U.S. 188, 93

L

S, Ct 375 (1972) to deterrmne Whether G F s photograph hneup 1dent1ﬁcat10n of Appellant

would be admitted and also whether G.F. would be permltted at tr1al to 1dent1fy Appellant to the
| Jury as the assallant (R p 17, hnes l3 18 p 117 lmes 12 17) After watching the v1deo

recording of the l1neup 1dent1ﬁcatlon procedure Judge McMahon ruled that these 1dent1ﬁcat10ns '
~ would be allowed (R p. 27, lines 17- 24 State Ex 31) At tr1al G.F.’s photograph lineup

| identification was admitted. (R. p.\ 165, lme'243_-p.‘ 169,.11ne 1 8,' p- 372, line 15-p. 372, line'2,



State Ex. 30.) GF enplained that during 't'he: lineup she was .a_sk‘ed to ‘;point out the ‘person who
[she] -- who.looked most like him ” and that 'sh'e tried to choose wh1ch one scare[d her] and
Wthh one look[ed] like him » (R P 168 line 2l-p 169, lme 1 ) G F. also 1dent1ﬁed Appellant
as the assallant in the courtroom durlng her testlmony (R p 169 line 20-p. 170, lme 12)

The same :day G.F. participated in the photograph lineup identiﬁcation, the ‘Richland
County Police matched certaln ﬁngerprmts from the crime scene to a ﬁngerprint card wh1ch was
attributed to Appellant from the State of New Jersey’s Automated Fingerprint Ident1ﬁcat10n
System (“AFIS”) database. (R. p /371, lines 6-19, p. 204 lines 1 1-19 p. 208, lines 1-10.) After
his arrest, the police ﬁngerprlnted Appellant through Livescan software R. p. 225 lines 8-17.)
At trial, the State presented testimony from Jlatent pr1nt analysrs expert Investigator Tr1sha Odom, |
who conducted ﬁngerprmt analyses comparmg “the latent prlnts collected from the crime scene
and the New Jersey ﬁngerprmt card (R. p. 197 hne 25- p. 196 line 5, p: 202 l1nes 10-21, P
+ 224 lines, 1-14.) Defense counsel objected to the introduction of all ﬁngerprmt_ ev1dence because
f_'the fingerprint card from the New Jersey database wasi never authent1cated in ‘accordance w1thi
South Carolina law (R p. 203, lme 18-p. 205, l1ne 2) During an in camera ses51on Investigator
Odom admitted that she did not know the minimum comphance thresholds for every state in |
order to ‘place prints into their resp;ective databases‘, (R p- 220, line 2l-pj 221, line .22".).
Nevertheless, the court overruled defense counsel’s argument that the New Jersey prints had not
.b'een authenticated a‘nd.ultimately\ admitted the lingerprint eyidence. , (R. p- 243; lines 12-1 7.) -

A search warrant was obtained folloWing Appellant’s arrest, and a guniwas _found inthe -
home where Appellant was residing. (R. ‘p. 3l4 lines 11-13 ?p. 314 line 25-p\. 316, line 5.)', At |
trlal G.F. testlﬁed that the assailant had a pistol that was “gold - and rusty.” (R p 146 line 24 -p.

l47 line 14.) The State elicited deta1led testlmony about the recovered gun as-well. Invest1gator



» . . . . i 3y
M1chael Beeler testified that the recovered gun was an unloaded «32 caliber Smlth & Wesson

handgun ” (R. p. 351 llne 24- p 352 l1ne 3. ) Durlng h1s testrmony, the, court admltted “the
handgun . as well as s1x unfired cartrldges 1nto ev1dence. (R. p. 352, lines 19-25,.) |
After the entry of the recovered gun into evrdence and the test1mony descr1b1ng the gun '
‘Defense counsel obJected to the subsequent testrmony of Investlgator Dav1d Colhns who was
offered bythe State to op1ne on the operat1ona1 capab111t1es of the. recovered ﬁrearm (R. p. 357,
l‘ lme 23- p 358. hne 5.) The court overruled the Ob_]eCtIOIl ﬁndmg that whether the firearm was
“capable of expelhng a prOJect1le through explos1on Jis an' essent1al ¢lement of pomtlng and ‘

presentmg ? (R p. 360 hnes l6 22.) The court further stated that such testrmony would also be. )

relevant to finding whether Appellant was armed w1th a deadly weapon durrng the robbery (R.

- N

/p. 359, line 21-p. 360, line 4.) In.‘addltlon to‘testlf‘ymgabout theoperatlonal capablhtres of the
recovered ﬁrearm Investigator C_ollins testiﬁedf‘it was “s_omewhat 'worn andthe finish [was] in
bad condltron ”? (R p- 357, lines 9-11 ) a |

Defense counsel also objected to the use of the a11as “Abdul Mushn” in the 1nd1ctments .
' .and at tr1al (R p 426 line 2-p. 437 line 14, p- 441 lme ll-p 443 11ne 19 p 444 11nes4 10, p.
446 lmes 7-20, p. 447, hnes 8- 16 p- 3, 11nes 5- 10 Mot1on to Strlke Ex. l) The ahas was read
to-the jury pool as part of the 1ndlctments and referenced durlng Jury voir d1re (R p 4 l1ne 19-

\
p. 16, line 7) -Dur1ng the trial, the State presented test1mony that DNA from 'the crime scene

4
‘matched to an “Abdul Mushm w1th the natronal 1dent1ﬁcat10n number 220688PA (R p 378 -
11ne 2-p. 379, lme 9) Prev1ous testrmony 1nd1cated that Appellant s national 1dent1ﬁcat1on

number was 220688PA and another State w1tness testlﬁed she knew Appellant as “Abdul ? (R ’

" p 225 hnes 10 13, p. 321, line 23 p 322, lme3)

AT
-~



-

Although the State presented"DNA eu\id‘ence at ‘tr‘ial defense counsel presented testimony
from Dr. Mlchael Spence an expert in forens1c DNA -analysis, dunng rebuttal. (R P 415, 11nes
20 23. ) Dr. Spence cr1t1c1zed the way in whrch the State s experts amphﬁed the DNA samples
for compar1son, testlfylng that there was “an ;enormous r1,sk c. of cross-contamrnatlon from
de‘fendantor victim into any of the[] evidence }sa.r'nples..",’. (R p ;416, llnes. 1-21 ) In other words,
: because of the way the DNA samples were ampliﬁ_ed,-ccthere [Was] ,nQI way of-telling whether that
mixture [ldentifying Appellant’s DN‘A] came_ ffom the o'riginal sample [from the crime scene]
~and from that place on that item' or if the mlxture came from aACross-cOntaminati.on event.” (R
P. 4l6, lines 8-15.) | | |

STANDARD OF REVIEW |

“The conduct of a cr1m1nal tr1al is left largely to the sound drscretlon of the trial judge,

who w1ll not be'reversed in the a_bsence-v ofa preJudlcral abuse of discretion.” State v. Sheppard,

391 S.C. 415, 420, 706 S.E.2d 16, 18 (2011) (citation'omittéd)' see also State v. Douglas, 369

S.C. 424, 429, 632 S.E. 2d 845, 847- 48 (2006) (“The admrssron or exclus1on of ev1dence is a
matter addressed to the sound discretion of the trral court and 1ts ruhng will not be dlsturbed in
 the absence of a ‘manifest abuse of d1scret1on accompamed by probable prejud1ce ) (c1tat10ns -

omitted); State v. Moore 343 SC 282, 288, 540 SE2d 445, 448 (2000) (“Generally, the '

decision to admlt an eyew1tness identification- is at the tr1al Judge ] d1scretron and will not be

disturbed on appeal absent an abuse of Such, or". .. p'rejud1c'1al légal error) ) (citation om1tted);

' State V. T‘orres,‘ 390 S.C. 618,’622,—23, 703 'S.E.2d 226,‘228 (2010) (“The relevance, material'ity; s

and adm1ssrb1l1ty of photographs are matters within the sound discretion of the trial court and a
rulmg will be d1sturbed only upon a showmg of an abuse of d1scret1on ) (quotmg State V.

. Shuler, 353 S.C. 176, 184, 577 S.E.2d 438, 442 (2003)) (internal quotatlon marks. omrtted); and - |

IR



State V.. Tucker 320 S. C 206 209 464 . S E.2d 105, 107 (1995) (“Whether a defendant is - .

restramed durlng tr1al is within the trial judge’s dlscretlon ”)

“An abuse of discretion occurs when the conclusmns of the trial court either lack
evidentiary_ support or are controlled by‘an error of law State V. Pagan 369 S. C 201 208, 631 -. '
S.E.2d 262, 265 .‘(2006) (citation_Omitted). Moreover [a] farlure to exercise discretion amounts :

to an abuse of that dlscretlon ” State V. Hawes 4ll S.C. 188 191 767 S.E.2d 707 708 (2015) .

(1nternal quotatlon marks omltted) (quotlng Samoles V. Mltchell 329 S.C. 105, 112 495 S E.2d :
2‘13 216 (Ct App. 1997)).'
The appellate standard of rev1ew for questions of law however 1s de novo. See Catawba -

Indlan Tr1be of S C.v. State 372 S C 519, 524 642 S E.2d 751, 753 (2007) (“We are free to

de01de a questlon of law with no partlcular deference to the circuit court.”) (citation omltted)

- see, e.g.. Moore, 343 S. C at 288, 540 S E 2d at 448 (“However ‘an eyew1tness 1dent1ﬁcation

wh1ch is unrehable because of suggestive hne -up procedures is constitutionally 1nadmlss1ble asa’ .
matter of law.’ )v(cltations omltted).
When a combination of errors, while in.div.idually failing to rise to.the level of being

sufﬁ01ently prejudicial to warrant anew trial has the effect of preventing a party from receiving

a falr trial then the party is entltled toa new tr1al State V. Johnson 334 S.C. 78, 93, 512 S. E 2d

795, 803 (1999) -see also- State V Peterson 287 S C. 244, 245 335 S E. 2d 800 801 (reversmg" o

~and remanding cr1m1nal case for a new tr1al “[d]ue to the collectrve impact of numerous errors _

comm1tted by the trial court”) overruled on other grounds by State v. Torrence, 305 S.C. 45 406 - K

'S E 2d 315 (overruhng State Vs Peterson to the extent it “requlre[d] in favorem vitae rev1ew”)

! Appellant contends that .each argument here is sufficient to reverse; there is no insignificant ‘
error in this record. However, if the Court feels that any issue alone does not equal reversible . -
error, then certainly the issues combined demonstrate prejudice and mandate a new trial.



. - ARGUMENT

" I. 7 The trlal court erred.in admlttmg ev1dence and testlmony regarding (a) an out-of-
' * court photograph lineup where the victim did not make a positive identification and
(b) the subsequent positive 1dentlficatlon made by the v1ct1m at trial.

The trial court comm1tted rever51ble error “and v1olated Appellant s rlghts to due process
- by admitting evidence and test1mony regardmg G F S SO- -called 1dent1ﬁcat1on of Appellant
' durmg a photograph l1neup and G F’s subsequent 1dent1ﬁcat10n of Appellant at trlal G.F. was
presented with three opportun1t1es to make an 1dent1ficat1on of her assallant (l) dur1ng the 1n1t1al
photograph hneup, (2) at the pre- tr1al hear1ng regardmg thé adm1ss1b1l1ty of the 1n1t1al
' photograph l1neup, and 3) at the tr1al 1tself When presented w1th Six p1ctures durmg the 1n1t1al
photograph l1neup, G F. 1nd1cated that the photograph of Appellant looked “k1nd of’ l1ke her
assa1lant but adv1sed that it was not exactly” him.’ (State Ex 31 ) At the pre tr1al hearmg, G F.-
1dent1ﬁed Appellant in the courtroom as the person she saw in the photograph llneup, but she did
ot 1dent1fy Appellant as the assallant (R p 46, l1nes 10-25. ) F1nally, during the trial, G F.
testified that she was sure Appellant was her assaﬂant (R p. 165 line 9-p. 170, lme 25 ) This
success1on of events caused the. ﬁnal 1dent1-ﬁcat1onat_tr1al ,to-be v1rtually 1nev1table. LBe.cause, the
identlﬁcation proeedure was so unduly suggestive‘,v unrellable, and conducive to irreparable
| 'rnisident‘iﬁcati'o‘n, the initial “vl\dentiﬁoation”_and the subsequent identification at trial should not -
have been admitted. |

The Sup’reme Court of the United States has' warned that misidentiﬁcation-is‘t-he “primary

evil to be avo1ded” in 1dent1ﬁcat1on procedures and that it is “the llkellhOOd of. m1s1dent1ﬁcatron -

which violates a defendant S r1ght to due process ? Ne1l 409 U.S. at 198, 93 S Ct at 381 82

‘ (c1tat1on om1tted) As the South Carolma Supreme Court explamed in State v. Moore, Ne1l V.

¥, o

i

8



Bi gger s sets out a two- pronged inquiry to guard agamst the hkehhood of mrsldentlﬁcatlon during

out- of-court 1dent1ﬁcat1ons “Flrst [a] court must' determme whether the 1dent1ﬁcat1on process '

v

. was unduly suggestlve_ L It next must. determrne whether the out—of—court 1dent1ﬁcatlon was

. nevertheless so rehable that no substant1al hkehhood of mlsrdentlﬁcatlon ex1sted ” 343 S.C.-at

v
{

287, 540 S. E 2d at 447 (c1tatron omrtted) (1nterna1 quotatlon ‘marks omltted) Rehab111ty is -

determined'by a totallty_of the c1rcurnstances test, in which the court considers thelfollowrng .

factors: “the opportunity of the witness to.view the criminal at the time of the crime, the witness’

degree of attention, the accuracy of the Witness’ prior description of the criminal, the level of :

certamty demonstrated by the w1tness at the confrontatlon and the length of time between the
crime and the confrontation.” Nerl 409 U S. at 199-200, 93 S Ct. at 382.

Where - a suggestlve‘ out-of-court _1dent1ﬁcat1on procedure created a Very» Substantial.

-

llkellhOOd of 1rreparable mrsrdent1ﬁcatlon a subsequent 1n-court 1dent1ﬁcat10n of an accused is
; _

inadmissible. State V.- Brown 356 SC 496 502- 03 589 SE2d 781 784 (Ct App 2003)

> . (citations .omrtted), Admrssmn of the 1n'-c/ourt;-1dent1ﬁcat10n~under such' crrcumstances is a

constitutional} error. SC_Q. —T'hompson v. vlseeke,‘ .7'56 SF.2d 31‘4, 317 (dth Cir. 1985) (issuing writ of
habeas corpus after ﬁndlng admission of:witness’-s in-court identification was constitutional error
where witness’s 1n-court/ 1dent1ﬁcat10n was talnted by a pre tr1a1 photograph dlsplay and the
" witness’s 1n-court 1dent1.f1cat10n “might have 'at least contrlbuted to petrtloner s conv1ctlon for
armed robbery). - : | |

In the present case, the tr1al court conducted .a pre trlal hearlng pursuant to Nell V.
' B_ggg in whrch 1t found G F S so- called “1dent1ﬁcat1on” admlss1ble (R p. 17 line 14-p. 115
/

line 4, p. 116 line. 16 -p. 123, l1ne 4, State Ex. 30 State Ex. 31 ) The.trial court found that ‘the so-

called 1n1t1al “identification” was not the result of an unduly suggestrve 1dent1ﬁcatlon process

~ . /
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‘and, therefore, it"did not needto evaluate' the second pro_ng of"reliabilit_y-. (R’.“'b. 122, lihe 18-p..> -
| 123, line 2.) Inits analysis regardfng whether the identiﬁcation process was ;undul}.' suggestive,
the trial court disregarded the lack of an actuaf :identiﬁcation in_the _initial phOtograph lineup,
| | holding that whether a deﬁnite.fdentiﬁcation had been vmade was an'issne for the‘ jury r'ather than
one of initial admrss1b111ty for the court. (R p- 121 lines 17- 18 ) The deﬁnrtlveness of G.F’s

-"1n1t_1al 1dent1ﬁcatron however was an issue: for the court to determrne before allow1ng it into

evidence. Sﬁ Foster V. Califomia, 394 U.S. 440, -89 S.Ct. 1-127 (1_969).

. In Foster a Vlctrm was grven three opportunltles to identify his assallant pI‘IOI' to the trial.
‘394 U.S. at 441-43, 89 S.Ct. at 1128 29. Flrst he V1ewed a phys1cal line-up of three men. Id at
441, 89 S.Ct. at 1128. “After seeing thls l1neup,v [the v1ct1m] 'could not posmvely 1dent1fy [the

’

defendant] as the robber.. He ‘thought’ he was the man, but he was not sure.” Id. Next, the

~. .
N

' vvictim had a one-to-one sit-down’ with the defen'dant but he “still was uncertaln whether [the'
defendant] was one of the robbers.” Id. Fmally, the victim later viewed a physwal lineup of five
'. men, and the defendant was the: only person in th1s second 11neup that had been 1ncluded in the

“original llneup | Id. at 441-42, 89 S. Ct at 1128 At thls pomt the v1ct1m was convmced [the' |
defendant] was the man.” Id at 442 89 S. Ct at 1128 The victim later pos1t1vely 1dent1ﬁed the,

defendant at trial. - Id. - , “ ,’ - | |

| The Foster Court held that thls 1dent1ﬁcat1on procedure made it all but inevitable that =
[the victim] would identify [the defendant] whether or not he was 1n fact the man.’” Id. at 443,

89 S. Ct ‘at 1129. The victim began by belng unable to make any, 1dent1ﬁcat10n changed to-a

B

tentative identification, and ultimately came to a definite identification as a result of the polrce

- ‘effectively repeatedly telling the witness that the defendant was the assailant; Id. at 441-43, 89

'
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ey .

' S;Ct. at 1128-29." The Foster Court found, thatth1s was"a cor_r_‘l'pellin'g‘e_xample of unfair lin‘eup
procedures and,held that the procedures violatedth‘e defendant’sright to due prOCess.- Id. ).‘
Likewise, "here,as the yideo recording,reﬂects, G.F.‘_‘did not make any ide‘ntiﬁcation .,
», l'during the initial photograph l1neup (State Ex 3~1.'),.’»‘"When shoWing the initial photograph lineup.
to GF Investigator Clarke encouraged G.F. 'to be brave and to help him. (State Ex. 31.) Hé .
) : told her that “I’m gomg to shoyv you some p1ctures okay | I want you to help me and see 1f v
s you can see the bad man who did this to your grandmomma (S'tate Ex. 31.) He did not,
however, tell her that she nee_d notl 1dent1fy anyo.ne if she did not. see the “bad man,” indicating
'that"‘the “bad man” would be 1ncluded in the pictures he \yould"shovy her and that it was her task :
to determine Which one of the snr pictures was the “bad man. 0 (State Ex. 31. ) In response G.F.
- stated that the photograph of Appellant “looks kind of l1ke” the assailant.- (State Ex. 31 )~ She.
A".'asked Investigator Clarke “You re. gomg to try to catch someone who looks l1ke that‘7 But 1t s‘ o
probably not exactly because thatnlsn t exactly S .” (State Ex 31.) Like the victim in Foster,
: she was unable to make a positive identiﬁcatiori fromfthe ini_‘tial lineup,‘and she even seemed to -
' indicate that the photograph of Appellant wasn_ot the atéisaila;t.v-" ;-
| AlthoughG F. did not participate in any subseduent lineups GF. was. laterasked during
'-a pre- -trial hearmg if the Appellant in the courtroom was. \the same man from the photograph .
: lmeup R. p. 46 lines 10 25 ) At trial G F descr1bed the initial photograph lmeup and
' posmvely 1dent1ﬁed Appellant now statmg that she had * no doubt Appellant was the assailant.
‘«'-(R p. 165, line 9 p 170 line 25) Like the evolvmg 1dent1ﬁcat1on in Foster G F s p051t1ve
"1dent1ﬁcat1on at trlal was surely 1nﬂuenced by the suggestive ‘nature of the initial photograph

lineup, her repeated exposure to Appellant s photograph and the fact that Appellant was the only ‘

one from the photograph l1neup who was before her when she made her deﬁmte 1dent1ﬁcation in

11
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:court after Appellant had been charged and was on trral for the. crimes. The 1dent1ﬁcatron' |
ult1mately came about as a result of the State effectrvely repeatedly tellmg G.F., only erght years .
old at the time of the incident, that the Appellant was the “bad man.’ The identification
. procedure was, therefore, unduly sugg_estlve, resulting i in an 1nherently unre_llable\ identiﬁcatio_n." 3

" The resulting likelihood of misidentification violates Appellant’s right to due process because

““there is a reasonable possibility that the [improper'identiﬁcation] might haye contributed to the

.conviction.” Thompson 756 F.2d at 316 (crtmg Fahv v. Connecticut, 375- U S. 85 86 87, 84 S. =
Ct 229 230 231 (1963)) As a result the trial court commltted reversible error in admlttmg the ‘r
testimony and ev1dence regardmg the 1n1t1al photograph llneup and G.F.’s in-court 1dent1ﬁcat10n‘ '
of Appellant attrial. v

"II.A ‘The trial court erred in admltting a ﬁngerprint :c_ard obtained.ffro_m a New Jersey

_ database and testimony based on the New Jersey fingerprint card because the New
Jersey fingerprint card was not properly authenticated by the State.

i The trial court abused its discretion in admlttmg ﬁngerprmt evrdence wrthout the proper
authentlcatron requrred by Rule 901 SCRE. .Spec1ﬁcally,*the tr1al court admltted;a ﬁngerprrnt :
card received from a New Jersey database. attrlbuted to Appellant as well as testimony and a
summary of findings of the State’s ﬁngerprlnt analysrs expert Trisha Odom regarding a:.-
ﬁngerprmt match from the crrme scene to the New Jersey ﬁngerprmt card. (R p. 202, lme 16-p.
214, lme6 p. 236 line 20 -p..243, line 19, p. 253 line l-p 277 l1ne7 State Exs 214, 215 2161.
_217 and 316.) Defense counsel argued that the New Jersey fingerprint card had not been
properly authentlcated and therefore it ‘and the related testlmony regarding any concluswns .
‘ drawn therefrom should be excluded. (R p. 203 line 9 p 214 linie 3, p. 233, l1ne 16-p. 236 11ne' '

17.) The trial court 1mproperly allowed evrdence regardmg t_he fingerprint match despite the’

_ State’s failure to establish when and where the New J ersey fingerprint card had been made.

'
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In accordance With'the-<.South Carolina Rules of Evidence and South Caroli'na case law. o
‘ ﬁngerpri'nt'evidence muSt- be authenticated in-order‘to be adrnissible at t'rial See _g_ State V.

- R1ch 293 S.C. 172, 359 S. E 2d 281 (1987) (reversmg conv1ct10n based on trial court’s fallure tof.

rd

authentlcate ﬁngerprlnt comparrson pr1or to 1ts adm1551on) Rule 90l(a) SCRE (“The'. o

requ1rement of authent1cat1on- or, 1dent1ﬁcat1on as a condltlon precedent to adm1ss1b111ty 1s -
' ,satlsﬁed by evidence sufﬁc1ent to support a ﬁndmg that the matter in- quest1on is what. its ~

proponent claims.”). Such authentlcatlon requires evrdence as to when and by whom the_

[fingerprint] card was made. and that the prints on the card were in fact those,of this defendant.

Rich, 293 SC at 174, 359 SE2dat 282 (cltatjon omltted). InlState ¥, Anderson‘,-,which clariﬁed ' .
the 'Ri__c_hjdecision' following‘the_ adoption‘ of the South Carolina Rules‘ of Eyidence.; the Supreme |
Court contin:ued_to require"testimony' 'r_egarding how one’s ﬁngerprints were taken, includin‘gA'
testlmony that a known 'tingerprint' card was taken—' at.‘a correctionalfacility on a 'certa‘in date in‘
order to meet the authent1cat1on requ1rement of Rule 901 SCRE 386 S.C. 120 128- 29 131 32 .
' 687 S.E. 2d 35 39- 40 41 (2009) Thus in order for a ﬁngerprlnt card to be adm1ss1ble under
South Carohna law, the State must ellclt testlmony regardmg- when and by whom the prints-on
.the card were made. h ;

'Here, the State falled to meet 1ts burden of authentlcatlon w1th respect to the ﬁngerpnnt :

' card rece1ved on October.12,- 2015 by the R1chland County Shenff’s Department from New -

Jersey’s AFIS database. The State did not present any “evidence establishing when and by whom . A

this ﬁngerprlnt card from New J ersey was made. To the contrary, the State s fingerprint analys1s -

~ expert Trisha Odom testified regardlng her lack of knowledge regardlng the thresholds in place B

| in New Jersey for adm1ss1on of such pr1nts 1nto 1ts AFIS database (R p 220 line 21-p 221 " e

line 22.) Because the State never presented ev1dence of when and by whom the New Jersey
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ﬁngerprint card was made, itifailed to properly authenticat_e thislevidence.2 Accordingly, the trial
court comm'itted reverslble erro'_r""byladmitti,ng the evidenceregarding the ﬁngerprint match from L :
the crime scen'e to the fmgerpriht c'ard from New J ers“ey.‘ | o
III.  The trial court erred by allowing-expert opinion‘testimony about the operational -

capabilities of the recovered firearm where such testimony was not relevant to the

charges against Appellant and was needlessly cumulative and unduly prejudicial. .

The tr1al court erred 1n allowmg expert op1n10n test1mony about the operational

Sooa

capab111t1es of the firearm found in the home where Appellant was res1d1ng because such S

testimony was irrelevant, needlessly‘ cumulative, and unduly prejudicial. At trial, the State

- offered Investigator David Collins as an expert in firearms and tool marks examination and

’

“identification and ‘eliclted"tesﬂtimony’: from him regarding.Whether ‘the ﬁrearrn ‘recovered from =

Appellant’s 'residence was operational. (R p 356 l1ne 24-p. 365 line 11.) Defense counsel

obJected to Investlgator Collms testimony because the operat1onal capabilities of the recovered

firearm were not relevant to the offenses with wh1ch Appellant was charged and the testlmony

. co
/

was needlessly cumulatlve con51der1ng the other evrdence 1ntroduced by the State, 1nclud1ng the "

" ﬁrearm 1tself (R p. 357 11ne 23 p 359, hne 7) The trial court overruled the objection. (R p.

359,‘ line 18-p. 361, line 4.) Although the trial court acknowledged previous testlmony already

established that it was, in fact a»ﬁrearm the trial court ruled that the operational capabllity of thef_' .

' ﬁrearm was relevant to the charges of armed robbery and pomtmgk and presentmg (Id) First,

the trial court held such testrmony was relevant to ﬁndmg whether Appellant was armed w1th a

deadly weapon durmg the robbery (R. p. 359 line 18-p 360, lme 4.) The trial court also found '

- 2 Although Investrgator Odom also 1ncluded in her analys1s the “L1vescan ﬁngerprmts taken
‘from Appellant following his-arrest.in this matter, she admitted that she never relied solely on the "

Livescan prints in making her comparisons and, therefore, her conclusions regarding-any
possible fingerprint match cannot be extricated from the unauthenticated New Jersey fingerprint
card and should not have been admitted._ (R. p. 224, lines 1-14, p. 225, lines 8-17.)
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that whether the ﬁrearm was “capable of expellmg a prOJect1le through explos1on [vyas]
' essent1al element ‘of pomtmg and presentmg (R p. 360 ‘lines 5 22) The tr1al court’s
. statements of law, however, are incorrect and the test1mony was 1rrelevant and should have been

excluded.

1

F1rst evrdence regardmg the operat1onal capab1l1t1es of a ﬁrearm is- not redulred to"
establish- the offense of armed robbery in South Carohna South Carolma Code Ann. § 16-11-

330, defines armed robbery as robbery wh1le armed w1th a p1stol d1rk slmgshot metal

" knuckles, razor ‘or other deadly weapon .‘ .?’ S.C.. Code Ann. '§ 16-11-330(A). “A ‘deadly
- . - ‘A k) \
Weapon is- generally deﬁned as any art1cle 1nstrument or substance whrch is l1kely to produce '

death or great bod1ly harm > State V. Camnbell 287'S. C: 377 379 339 S.E. 2d 109, 109 (1985)

<

(quotmg State v. Sturd1vant 304 N.C- 293 301 283 S.E.2d 719 725 (1981)) “When a person -

: commrts a robbery whlle armed with'a p1stol or gun such an mstrument is cons1dered a deadly

weapon regardless of its Cnoperabﬂlty ” State V. Heck 304 S C: 345 346, ‘404 S E.2d 514, 515

(Ct.v App. 1991).(c1t1ng State v. Henderson, 286 S.C..465, 334'S.E.2d 519 (Ct. App. 1985))

K¢
(emphasis added) Test1mony regardmg the operab111ty of the ﬁrearm therefore ‘was not

‘necessary to establrsh the offense of armed robbery under South Carolma law
* Next, testrmony regardmg the operational capabilities of a firearm is also not required to
establish the offense of pointing and .presentin'g a firearm in South Carolina. The elements of

po1nt1ng and presentmg under S. C Code Ann § 16- 23 -410 are: (1) pomtmg or presentmg, 2)a.

" loaded or unloaded ﬁrearm (3) at another State v. Burton 356 S C 259 264, 589 S. E 2d 6, 8 |

(2003) see, e.g., In re Spencer R., 387 S.C. 517 523, 692 S. E2d 569 573 (Ct App 2010). |
There is no South Carolma case law that requ1res proof that the ﬁrearm at 1ssue was actually |

Operat1onal' in, order o estabhsh the offense of pomtmg and presentmg a ﬁ-rearm{ To the

/

15



contrary, the fact that an unloaded ﬁrearrn is sufticient to"establish the-offense reflects that the

firearm’s operational capability is irrelevant.;.‘v'Again; ‘testirnonly reg'arding the operability of the

. firearm vyas'notnec_essary fo establish thei:crime of -pointingvand 'ipr_esenting. Because the trial' -
court incorrectly held that the operational“ capabilities of the ﬁrearm were relevant to establi’sh‘
the armed robhery' and point‘ing and presenting offenses, the.'trial court committed'_ reversible

error by adm1tt1ng Investigator Collins’ testimony. _ "

This error is particularly prejud1c1al because it allowed needlessly cumulative testimony
which the S:tat‘e,pusedlln'an effOrt to pai‘nt Appellant'in a bad light and tie him to the crime scerie. ‘
As the trial court ‘acl(nowledged,‘ there Qas pr1or testimony that“’fl: gun was'recovered from
Appellant’s residence. (R; p. 360,,lines 16-18.) vSpeciﬁcally, Chief Stan Smith test‘iﬁed that -

investigators found a gun in Appellant’s residence. (R. p. 314, lines 19-24.) Shortly after,

Yy

Investigator Michael Beeler provided detailed testimony about the reco\zered gun, including’ that .

it-was an unloaded “32 caliber Smith & Wesson handgun ” (R p 351 line 24 p 352, line 3. )

. : _
Durmg his test1mony, the court admitted “the handgun . as Well as s1x unﬁred cartridges into _

evidence. (R. p: 352, lines 19-25.) With th1s testimony and the admission of the gun itself into
evidence, there was no need for any additional testimony. from Investigator Collins regarding the

firearm and its operational capabilities.

. However, the wrongful admission of Investigator Collins’ testimony allowed the State to

hammer yet »aga'in on the fact that a' gun uvas’found in Appellant’s residence, unduly prejudicing V‘
the jury against hir’n."Moreover’ during the State’s closing -'argumen't .it relied on Investigator
Collins’ test1monyA in an effort to connect the gun fecovered from Appellant s re51dence to the
gun used at the scene of the crime. G. F. testiﬁed that her assallant had a gold and rusty” pistol.
(R. p. 146, line 24—p. 147, line. 9.) : Dur'ing ~Investigator-.Collms‘ test1mony regarding the

16



) : . L ‘
- recovered firearm’s operatlonal capab111t1es he descrrbed it as “somewhat: worn” W1th the finish

“in bad condltron ” (R p 367 lrnes 9 11 ) He noted 1t “1s a rather 1nterest1ng ﬁrearm and
| . stated that “each cartridge'has a brass-colore'd cartrrdge casrng (R p 366 l1nes 22 23 p. 367

lrne 24.) In its. closrng argument the State rehed solely on Invest1gator Collins’ testrmony to

’\.

' connect the gun found at Appellant S resrdence to the one descrlbed by G F.:

He took out the p1stol it was gold and rusty with two pistol shots, pointed it and
put it on the table. . . . [Y]ou have the actual gun before you, you’ll have it back
‘there with you, but the pistol shots she was referring to, you can see the gold

: cartr1dges that she describes that would be facing her from the revolver. Maybev
this is them. This is the part that would be facing her. That’s what she saw
outside the revolver.. And she got it pretty right. You heard testimony from
David Collins. It’s kind of a unique firearm. It’s old and rusty, but it’s operable.

- And it’s pretty distinct. It’s ‘not like your nine millimeter Glock or a handgun, just

- ablack handgun that she saw on that table, but she’s able to see 1t And where s
that' gun found? In his room in his drawers S~ o

(R p. 419 11nes 6- 23) The State used Investlgator Collms test1mony 1n an effort to parnt
Appellant in a bad lrght and tie him to the crrme scene, clearly preJudrcrng Appellant Because

this testimony should never have been admitted, the trial court’s error should result in a reversal
~of Appellant’s convictions.

IV. The trial court erred in allowmg Appellant’s alias “Abdul Musllm” to be used in the:
mdlctments and at trlal because the allas mv1ted undue rellglous prejudlce from the

'jury." . .

The trral court v1olated Appellant s constrtutronal r1ghtsv and abused its dlscretron under’
Rule 403 SCRE 1n allowrng Appellant s alras “Abdul Muslim” to be used in the 1nd1ctments
and_at trial. Defense counsel argued that: the use of Appellant s alias 1nv1ted {undue rel1g1ous

prejudrce from the Jury and, therefore should not be allowed (R p. 426 line 2-p. 437, line 14_

p. 441, llne ll-p 443 lrne 19, p 444 11nes4 10 p 446 lrnes 7- 20 p 447 l1nes 8- 16 p 3 lines

5- 10 Motion to Strrke Ex 1 ) “The tr1al court 1mproperly refused to exclude the al1as rulrng that_ -

the potentral preJudrce it may invite would be handled by jury voir dire 1nstead (R p. 443, 11ne _

[l



. 'outwe1ghed by the danger of unfarr prejudlce

”:'.7’20-p 444 lme 3 p: 444 hne ll p 446 hne 6 p 446 lme 21-p 447 lme 7 p 447 hne 17- p

‘.‘7448 hne6 p. 3 hnes 18 19)

Courts m thls state and 1n the Fourth C1rcu1t recognrze that the ment1on of rellglon can o

B f1nv1te prejudlce and that such ev1dence can be 1nadm1551ble See Vasquez V. State 388 S C 447 :

.»,698 S. E2d 561 (2010) (flndmg that a Mushm defendant s due process rrghts had been vrolated o

-:' ‘.?,where the sol101tor referred 10 h1m as a domestrc terrorlst and referenced the terror attacks of: .- -

e

kP September'l.lth where the defendant Was.not'on tr1al for' terrOnSm and 'the statements served only . C

| 'to 1mproperly evoke re11g1ous prejudlce and 1nﬂame the pas51ons and preJudlce of the Jury) N

'.

‘ '.‘.Umted States V. Ham 998 F 2d l247 1252 53 (4th C1r 1993) (“[W]e are espec1ally sen51t1ve to e

R

yl',‘prejudlce in a trlal where defendants are members of an. unpopular rehglon ) see also Un1ted‘

"‘States V. Vue 13 F 3d 1206 1213 (8th Clr 1994) (concludmg that a const1tut10nal error occurs ._"«" |

o When the government “1nv1te[s] the Jury to put [a defendant s] rac1al and cultural background"'-. e

B 1nto the balance in’ determmmg the1r gurlt”) As recently stated by Judge Dav1s of the Fourth .

C1rcu1t Court of Appeals appeals to ra01al ethmc or rehglous pre]udlce durmg the course of a

B .‘trlal v1olate a defendant S Frfth Amendment r1ght to a fa1r tr1a

.}‘

,’

Un1ted States v Garc1a- '_ -

: vLaguna 835 F. 3d 479, 501 (4th Crr 2016) (Davrs J d1ssent1ng) (crtat1on omrtted) Fu I’ther~ 2

under Rule 403 SCRE relevant ev1dence may be excluded 1f 1ts probatlve value 1s substant1ally~.l :1

The. reference to Appellant s al1as “Abdul Mushm 1nv1ted undue prejudrce from thef_f,;:;:}‘

¥ ‘1,

T Jury The State contrasted thls Islam1c connotat1on w1th repeatcd test1mony regardrng the MR

_v1ct1m S Chrrstlan bellefs durlng tr1al For example G F testrﬁed that she and Ms Tollrson ". :

- would g0 to church together every other Sunday (R p 139 hnes 13 23 ) Another of the State sv

5w1tness testlﬁed she knew Ms Toll1son from church and that they would g0 to church together;‘ o




every Sunday. (R. p. 193, line‘ l7-p 194, line _lli," p ‘l_‘95, line 8-p. 196, line 7) Another vvitness
mentioned that Ms. Tollison-ho'sted a Bible study. R. p. '3-55, line 23.) - The use of the “Abdul
“Muslim™ alias 'here, partieularly in light of the“repeated references to Ms.. l“ollison’s Christian
beliefs, was unduly prejudicial. R |
The religiotis prejudice substantially outvveighed any probative value of the alias. The
only testimony related to the alias"<;Abdul Muslim” was testimony that DNA from the crirne
' scene- matched to ;‘Abdul Muslim” in’ a national database | Hovvever this match also included the '.
natlonal 1dent1ﬁcatlon number 220688PA (R p 378 line 2- P 379 line 9) The jury also heard'
testlmony that Appellant s nat1onal 1dent1ﬁcat10n number was 220688PA (R p 255 11nes 10- |
‘ jl3 ) Thus there was no probatlve value n us1ng his allasin connectron w1th this DNA match. .
.‘ Moreover the State never elicited any testrrnony that Appellant was known as “Abdul Musllrn
only that he was known to one w1tness as “Abdul ” 1ndlcat1ng that there was no probatlve value
| | in the “Muslim” reference at all. (R p. 321, ‘llne‘23=p. 322, line 3.) Instead, the jury repeatedly
heard Appellant referredvtoin the "i'ndictrn‘enits and ‘the introduction of the case as “Abdul
Muslini,” inviting undue religious prejudiee‘ against him Whichvsubstantially outweighed ariy
probative value of the alias and violating his eonstitutiOnal rights. Accordingly, the trial court
erred‘in failing to strike the alias from the:indietrnents and for allowing mention of the alias at
~trial. - | o | |
, N |
A The trial court erred in admlttmg gruesome autopsy dlssectlon photographs of the-

victim’s internal head i injuries because the photographs lacked probative value and
were calculated to 1nﬂame the passnons of the ]ury :

The trial court abused its- discretion 1n admlttlng unduly prejud1c1al photographs of Ms
.‘ Tollison’s 1nternal head 1nJur1es At trlal the State 1ntroduced two color photographs taken
. durmg Ms. Tolhson s autopsy that dep1cted the front and back of her d1ssected scalp pulled away

from her skull to reveal bruising underneath (R p 292 l1nes 4- 10, p. 294 line 22- p 295, line



v 1.:,9_ .

11 State Exs 14 and 15 ) Defense counsel obJected to the 1ntroduct10n of these photographs

: 'under Rule 403 SCRE because Ms Toll1son S; cause of death was strangulatlon and the o

<photographs therefore lacked any probat1ve Value (R p 292 hne l3-p 293 llne 10 p. 295 11ne

” e

S ‘20-p 296 l1ne 9 ) In add1t1on they rlsked undue preJudlce based on the gruesome nature of the- o

: photographs (Id) The tr1al court commrtted revers1ble error by admlttrng these autopsy :

' photographs because the unfalr prejudlce they would cause substantlally outwe1ghed therr“.‘,

e A ;probatlve value (R p 292 hne 4 p 301 l1ne 17 ) .

- - . : N

The tr1al court based 1ts dec151on to admrt the photographs on State V Collrns 409 S C . 2

{ gL

524 763 SE2d 22 (2014) (R p 296 11ne 18p 300 llne 5) However Colhns 1s(‘f_;_,‘:">‘

fd1st1ngu1shable from the present case for several 1mportant reasons Collrns 1nvolved the

/ "

admlssmn of pre autopsy photographs showmg the nature and extent of the v1ct1m s 1nJur1es an - R

FS i“":v".

SRR A‘1ssue wh1ch had been placed 1nto contentlon by the defense 409 S C 524 763 S E 2d 22.. There SR

were no eyew1tnesses to the 1nc1dent 1n Colllns so the photographs were necessary to establrsh BRI

Y,

g : what had- occurred to the v1ct1m Id Here in contrast G F was an eyewrtness to Ms Tollrson s_ o

./

death and she testrﬁed "as to exactly?what had occurred to Ms; Tollrson.‘ The nature and extent of L
the v1ct1m s 1nJur1es was not in contentron and there was no need to adm1t graphrc photographs e

: .taken dur1ng Ms Tollrson s autopsy show1ng her scalp be1ng manlpulated away from her: skull :l

’ ‘1 The tr1al court S relrance on Colhns was therefore error

Morcover 1n adm1tt1ng the photographs the tr1al court 1ncorrectly 1nd1cated that the..‘ R

t » AR

‘ photographs were corroborat1ve of the eyewrtness testlmony from G F (R p- 298 l1nes 15 17 ) SR

1 e . . ‘ tg

' ',lHowever G F testrﬁed only as, to the strangulatlon and never ment1oned any 1nJur1es to Ms G

o}

,Tollrson ] head 1n her testlmony (R p 136 l1ne 8-p 186 llne 7) Th1s ﬁndlng Ofthe tr1a1 COurt L

2

o ,therefore lacks evrdentlary support and is error

e




Thetrlal court also relled on“the testimony"‘;Of DrAmy Durso yvho perfOMedthe
autopsy and took the photographs 1nd1cat1ng that the photographs were corroboratrve of her i
test1mony and. relevant to establlsh the mahce aforethought element of murder (R p- 298, lines “ |
6 18.) Although Dr. Durso did testlfy as to the bru1smg of the head deplcted in the photographs
v;} .she test1ﬁed that Ms. Tollrson ] cause of death was strangulat1on and adm1tted she could not date =
the bru1smg of the head. (R p- 303 hne 20-p 304 line 1, p 312, line 25-p. 313 lme 2)-
Moreover, Dr Durso provrded extensrve test1mony regardmg the v1olent nature- of the
'l strangulatlon and the severlty of the’i 1nJur1es to Ms Toll1son resultlng from the strangulat1on (R.
p. 283, l1ne 10-p. 290, line 8, p. 305 line ll--p 310 line 20. ) Thus the. photographs of the _
bru1s1ng to the head were superﬂuous See Collms 409 S. C at 539 763 S.E.2d at. 30 (Krttredge
J concurrmg) (“The detailed and graphrc testlmony of the patholog1st was more than sufﬁcrent‘
- to‘enable the. State to establish the elements of the_ offense.”).‘ The trial court’s relrance onDr;‘
‘Durso’s testimony to support admission of the photographs is, therefore, error'. .

The Supreme Court of South Carohna has expressed growmg concem over the,.

| adm1ss1on of gruesome autopsy photographs Torres 390 S. C at 624, 703 S E2d at 229

“Photographs calculated to arouse the sympathy or prejudice of the Jury should be excluded if

: they are 1rrelevant or not necessary to, substantrate mater1al facts or cond1t10ns ” Id at.623, 703

'S.E.2d at 228 (crtlng State v. Brazell 325 S. C 65, 78 480 S E.2d 64/ 72 (1997)) For example
in Torres the court noted that the tr1al Judge w1sely excluded” “an autopsy dissection photo

| Torres 390 S. C at 624, 703 S E. 2d at 229 S1m1larly, in State A M1ddleton the Supreme Court '

of South Carolina found that color autopsy photographs of the victim, mcludmg three that

dep1cted the Vlctlm s scalp pulled away from her skull should be excluded because “[t]he

| prejud1ce created by the photographs clearly out_werghed any evrdentrary value.” 288 S.C. 21,

20



24, 339 SE. 2d 692 693 (1986) (crtatrons omrtted) see also State v. Haselden 353 S. C 190,

201 577 S.E.2d 445 451 (2003) (holdmg that pictures of v1ct1m s anus in’ capltal case were-'

i

introduced to 1nﬂame the passions and prejud1ces of ] Jurors and to give 1mpress1on that v1ct1m
waspossrbly sexually assaulted)b lee the “w1sely excluded” autopsy d1ssect1on photograph in
Torres and the autopsy d1ssect1oh photographs wh1ch should’ have been excluded in Middleton,
the two photographs of Ms. Toll1son s internal head 1njur1es should have been excluded because
- they are 1rrelevant7 not-necessary to substantiate ._any mater1al facts or condmons? and were
~merely introduced toiin'ﬂarne the’passloh‘s’ »of the: jury. Accordrngly, the trial cOurt comrnitted
reversjble error in a_dmitting these two autopsy photographs.' "

VL. The trial court érred in denymg Appellant’s request to remove hls shackles during
- Jury selectlon . 3 : :

The trial court abused its’ d1scret10n 1n refusmg to allow Appellant to appear in court :

. {
without shackles Prior to jury selection, defense counsel requested that Appellant s shackles be :

removed to prevent any prejud1ce from the jury. (R. p 2 lrnes 8- 22) Defense counsel noted

* that Appellant had been well behaved on h1s three pr1or court appearances in relatron to the case

-

and he noted that any potentral Jurors in the ﬁrst two rows of the gallery would certa1nly see’

Appellant s shackling. (Id) The court den1ed this request w1thout any explanatlon (R. p. 2,

‘; line 23.)
Wh1le the trial Judge has d1scret1on to decrde Whether to shackle a defendant th1s

drscretlon requ1res a balancing of “the prejud101al effect of shackllng with the cons1derat1ons of

N

courtroom decorum and security.” Tucker 320 S. C at 209 464 S.E. 2d at 107 (01t1ng Illrno1s V. -

' ‘Allen 397 U.S. 337 90 S. Ct 1057 (1970)) Because the trial Judge fa1led to engage in any E

\

verbal analysis when denying the request to temporar1ly remove Appellant’s shackles, there is

nothing in the record-to suggest thathe‘prOperly‘balanced the considerations at issue or that he

Lk,



e f,":vFreeman 319 s C 110 123 459 SE2d 867 875 (Ct App 199

) conducted any balancmg at all There was no reference to any concern regardlng courtroom' ‘_: -

-,:‘ T
. d

,;decorum and secunty to counterbalance the obv1ous pre)udlce that shackles would 1mpart to" - f

v..

) potent1a1 Jurors Accordlngly, the tr1a1 Judge abused l’llS dlscretron by elther falllng to exer01se 1t ) -

1n the ﬁrst 1nstance by refusmg to conduct the requrred balanc1ng or because h1s de01s1on lacks T

"

.. ,ev1dent1ary support 1n that there was no ev1dence of any securlty concern Wthh would outwelgh 'T PR

_,.,_ ..
«,‘

‘,k“ it s

> A.’dlscretron ”) (c1tat1on omltted) (lnternal quotatlon marks omltted) aga 369 S C at 208 631 L o :

-

;_i"S E 2d at 265 (“An abuse of dlscretlon occurs when the conclusmns of the tr1al court e1ther lack‘iv o

'I«u

o .v"eV1dent1ary support or are controlled by an error of law ”) (crtatlon om1tted) The tr1a1 Judge s:v.:; ‘

\ R

V'A

VII The cumulatlve errors commltted by the trlal court had the effect of preventmg"f'_
Appellant from recelvmg a falr trlal entltlmg Appellant to a new: trlal e “%{

4 The cumulatlve error doctrlne allows that, even 1f each error ralsed alone 1s 1nsufﬁc1ent to Lo

v

.’warrant anew trlal the cumulatlve effect of, those errors is: enough to requrre anew’ tr1al State A S

oy

4“the aggregatlon of errors may produce a cumulatlve effect of preJudlce where 1nd1v1dua11y, the'(—"- )

,./., -

' prejudlce is 1nsufﬁ01ent to Justlfy reversal 2 Id As prevrously demonstrated the trral court‘ '

. comm1tted numerous errors each sufﬁc1ent1y prejudlclalf to warrant reversal 1nd1v1dually

L '»;Specrﬁcally, the tr1al court (1) allowed unrehable 1dent1ﬁcat10n testlmony that Vlolated

,gk A

R ' : A_Appellant s r1ght to due process (2) admltted ﬁngerprmt eV1dence wh1ch had not been properly AR
L l‘ :

s .";authentlcated (3) allowed 1rre1evant needlessly cumulatlve and unduly prejudlclal testlmony

b
3 t

ol ':_:.the preJud1ce to the Appellant of appearlng before potentlal Jurors 1n shackles See Hawes 41 1 - ;

g S C at 191 767 S E 2d at 708 (“A fallure to exerc1se dlscretlon amounts to an abuse of thatji;;vi;

The doctrme recogmzes that“ L

R R P A



v‘hirn" (5)4 admitte'd unduly prejudielal autopsy d1ssect10n .photog‘raphs of the Victirn’s internal head.
. .1nJur1es and (6) wronglylrefused to remove Appellant’s shackles durlng jury seleet1on |
| 'Each._ error pre]udlced Appellant and thev cumulatwe prejud1c1al effect of the errors to

Appellant is overwhelmlng Wlthout the ev1dence dlsputed in thls brief, the onl; direct evrdence E
c?mect1ng Appellant to the crimes is evidence that his DNA was ‘at the crimé scene. At tr1al
Appellant presented expert opinion testlmony which dlsputed the DNA ev1dence (R p- 415,
l1nes 20-23.) Thus, the Jury could have found reason to bel1eve the DNA evidence was tainted
and could not be rel1ed on to place Appellant at the scene of the crlrne Thus, without the
evidence d1sputed in thls brief, and with the only other ev1dence disputed by Appellant ] expert
at trial, a jury could ﬁnd a lack,of d1rect evidence connectlng Appellant to the crimes.

Accordlngly, Appellant is entitled to a new trial. See State v. Peterson, 287 S.C. 244,

246, 335 S.E.2d 800, 801 (1985) (holdmg that “numerous errors committed by the tr1al court in -

' th1s death penalty case compels us to reverse and remand for a new tr1al”) overruled on other

S grounds by State v. Torrence, 305 S.C. 45, 406 S.E.2d 315 (1991). -

CONCLUSION

'\t

By reason of the foregomg arguments Appellant respectfully requests this Court to

‘reverse his convictions and remand this case to the Rlchland County Court of General Sess1ons

A}

for further proceedings.

<signature block next page> .
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