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STATEMENT OF ISSUES ON APPEAL

Did the Administrative Law Court err in holding that the General Aséembly intended 'to
exclude polifical subdivisions and charitable institu’tions in the nature of hospitals from
the Eroad exefnption from salles tax gfénfea in Sduth Cafolina Code "sccti{)ns 1‘2-36-‘ :
2'126(41) and .',12-3‘7-22.0 to any “organization” which ié a “religious, cha_ritablé,
. eleemosynary, educational, (-)r literary society, corporation, trust, or Vo'ther association”

and “all charitable trusts and foundations™? -

lD_id the Administrative Law Court err in holding that, “as a géneral pfinciple,”. a politiqal
subdivision can never qualify as a charitable organization fqr purposes of the sales tax
eXemption granted in .South Carolina Code sections 12-36-2120(41) and 12:37-
220(>B)(16) to any “organi_zafion” which is a “religious, charitablé, eleemosynary,

educational, or literary society, corporation, trust, or other association”? -

Did the A&ministrativé""LAW‘ Court err in holding that the rule ‘adopted by the South
'Carolina'Supréme Céurt, reqtiiring that statutory taﬁ exemption provisions; be liberally -
construed in favor of grantiﬁg exemptions to govemmeﬁt entities and othér public bodies,
does not.apply to the sélés tax exemption 'sought in the present cbase, by Gre.e_r'lvil.lbe

Hospital System, a political subdivision of the State ofls:outh Carolina?



STATEMENT OF THE CASE

This appeal arises from the South Carolina Department of Revenue’s denial of Greenville
Hospital System’s (GHS’s)" Appltcation for Sales Tax Exemption pursuant to S.C. Cede Ann. §
12-36-2120(41). (Department 'Det‘ermination,r R. pp. 314-342.) GHS applied for the sales tax
exemption on May 25, 2011. (Application for Sales Tax Exemption, R. pp. 20'3-‘204.) Two and
“a half years later, on October 4, 2013, the Department iésned its ﬁnal'I‘)epai'tment Determinatton
: 'denying GHS’s Apptication. (D;epartment Determination, R pp- 31_4-342.) GHS timely ﬁled its
" Notice of R‘equest for Contested Case Hearing wtth the Administrative Law Cdnrt on November

. 1, 2013. (Notice of Request for Contested Case Hearing, R. pp. 344-345.)
After conducting extensive fact and expert discovery, the parties conferred regarding
~-how to move the case to final hearing and resolution in the most organized, prompt, and efficient
| manner noesinle. “To that end, GHS‘and the Dep_art_rnent jointlyﬁ developed a pla'n whereby the
partieSI wotxld{ provide briefing and oral argument to the ALC on ‘several disputed questions of
law the parties identified as having a material impact on the_ scope of issueé and related live
.testinneny, de_curnen'ts, and other evidence that wouid be pfesented 'at the final -evidentiary
\»ii';fnearing >before the' ALC. The parties vrnemor'iali'zed their agreement and prenosed' plan in a
,Con.sent Order'v‘Go‘vevrning Further'Proceedinge '_which listed seven -“Disputed‘L.egal issues”- on
which the parties would séek a ruling from the ALC 'prior'to thetf;inal: .eVitienttary _hearing.- The
ALC approved and entered theA Censent Order on January 18, 2017. (Consent Order, R. pp. 17-

20.) B R |

| In accordance with the Consent Otder, GHS filed its -“Motion for Partial Summary

Jﬁdgtnent and/or Ruling on .Disputed Legal Issues” on F ebruary 3, 2017 (GHS Mot. for Partial |

' During the pendency of the underlying contested case matter, GHS’s name was changed
from “Greenville Hospital System” to “Greenville Health System.” . ‘

2



Summ. J., R. pp. 21,'22)’ and tha p_arties submrtted their respective supporting and oppos'itior‘l
briefs to the ALC accordi_rig to the _‘sche.dule' set out in the Cona_erit"()rder. (GHS FSAupp.. Mém., R.
pp- 23-64; Deparrment’s Opp. Mem., R. pp. 65-114; GHS Reply Mem., R.. pp. 1'15-141.)

On May 8, 2017, the ALC issued an “Order Denying- Petltloner s Motion for Partial
Summary Judgment and Granting Respondent s Cros»s Motion for Partial Summary Judgment »2
(May 8, 2017 Order, R. pp. 1-8.) I'rr its initial Order, the ALC held, as a factual matter, that GHS
was nbt a Charitable organization within the méaning of the sales tax examption ‘statute, Section
| 12-36;2120(41). (1d. .at 5-6.) The ALC further held that the sales tax exemption granted under
. Sectidn.12-36:‘2120(41) did not, as a matter of law, apply to political subdivisions or charitable
institutions in the nature of hospitals. (Id. at 7.) The ALC found that its rulihgé on these issues
wereé dispositive of GHS’S request for the sales tax éxemptiorr and that the rémaining Dispuréd
| Legal Issues riréﬁented.by the parti'e:s‘wer.é .moot_.- (Ild. at .E;l)) | |
GHS ﬁled a Mation to Reconsider, Alter, r)r Amend an May 17; 2017.,>asserting.that the
E '«ALC’S 'Order;included improper factual findings and conclusions in violation of the procedure
_ser forth in the C'orisent Order and which were made without an evidentiary hearirig har/ing Bcch

;conducted (GHS Mot to Reconsider, R. pp 142- 160) GHS further-argued‘ the ALC

. overlooked or mlsapplled key pr1nc1ples of law in reachmg its legal conclusrons (Id at 145-

2 Contrary to the ALC’s May 8, 2017 Order, the Department did not file a cross- motlon for
partial summary judgment or other:type of dlsposrtlve motron

3 As explamed in the Consent Order, the partles purpose in obtaining rulings on the seven
“Disputed Legal Issues” was to. narrow and focus the scope of factual matter that would need to
be presented at the final evidentiary hearing before the ALC. The procedure set forth in the

"Consent Order was expressly not intended as a replacement for or in lieu of a final evidentiary
hearing on disputed factual issues. Should this Court reverse the legal rulings in the ALC’s Final
Order, this case would be remanded to the ALC and a regular evidentiary contested case hearing,
conducted in accordance with S.C. Code Ann. § 1-23-330, would ultimately be required on the
factual issues relevant to GHS’s apphcatron for the sales tax exemption after the ALC addresses
the remaining Disputed Legal Issues.



157) A heatihg en GHS’s Motion'to Reeensider was heldv on June 15, 2017. (June 15,-'2017
Hearingl-Tr., R. pp. 1-75‘-202.) |
On June 20, 2017, the ALC entered an-erder granting GHS’s Motion to Reconsider in -

- part, vacating its prior May 8, 2017 Crdet, and substituting its June ,20’ 2017 Order as the ALC’s
“Final Order.” b(Finélt,Order, R. pp. 9-16.) The ALC"s fFinal Order remes{ed' some of ‘the
impropet factual ﬁndihgs frorh.. its previehs May 8, 2017 Order, but rrllaintair‘led‘its conclusion
“that GHS could nt)t as a matter of law, qltalify for the sales tax exemptionhgranted under Section.
12-36- 2120(41) and that the remaining Disputed Legal Issues were, therefore, moot. (/d.) GHS
- timely filed and served its Notice of Appeal on J uly 14 2017. 4 |
, Given the ALC"s‘rulihg on the disputed vlegal'issu'es presented 'by the parties, the present
. appeal concerns qhestions of law regarding issues of sthtutory interptetation. However, the
:~3fotlowihg facts previde‘context that may aid the Court’s underStanding’ of the legal issues
:di'scusse.dﬁin the Ar_ghment section below. |

| GHS isa noniofoﬁt academic health c'are_systérh ereated by '_an..lac.t_vof the S-ou'th’.CaroAlina
- : ‘;G-enerallAssembly in 1»947 See Act No. 432 1947 S.C. | Acts 1145A (as amended by Act No. 105; .
_(2013)) In enactmg the legislation creating GHS, the General Assembly expressly stated that its
aim was to address a pressing charltable need in Greenv1lle County: “The General Assembly,

after due investigation, has found that there exists in Greenville County a lack of hospltal

. facilities, and that as a'result of this condition many persons, and in particular, those of small

_ 4 Although the present appeal is necessarily limited to the rulings of the ALC on the legal
issues it addressed, GHS does not waive or abandon the remaining legal issues which the ALC
found were rendered moot in its Final Order. (See Final Order, R. p. 16.) Should this Court
reverse the rulings in the ALC’s Final Order and remand this matter to the ALC, the other
Disputed Legal Issues would remain to be decided by the ALC at the approprlate time in the
contested case proceedmgs below.



iiicome, are being depriv_ed'ef 'adequate medical and‘hospital care.”iSe'e id.at§ 1. GH'S‘ffulﬁlls
its public service mission through the operation of acute care hespitals and specialty health care
facilities serving the 10-county Upstate regioiivof South Carolina. -GHS is govemed by an
independent Board of Trustees c'omprised of lecaliresidents who represent the communities :
served i)y GHS and whe are appointed by the Greenville Coimty Legisiative Delegation. See id.
. at § 4 GHS pas been 'centimiously recognized i)y the Internal Revenue Service as a tax-exempt
eharitabie organization pursuant to 26 U.S.C. § 501(c)(3). (Final Order, R. p 11.)
: Base’d 'oii its long-recognized status as a charitable organizationv GHS submittedl an
, appllcatlon in May 2011 to the Department of Revenue requestmg an exemption from sales tax
~pursuant to South Carolina Code Section 12-36- 2120(41). Thls specific subsection of the statute
exempts from sales tax “the gross proceeds of sales, or sales price of:
-' ite_ms sold by organizations exempt under Section 12-37-220(A)(3)
and (4) and B(5), (6), (7), (8), (12), (16), (19), (22), and (24), if the .
net procéeds are used exclusively for exempt purposes and no
benefit inures to any 1nd1v1dual ‘
S.C. Code.Ann § 12-36-2120(41) GHS submitted that it qualified for the exemptions under .
'SCCUOI‘I 12- 37 220(B)(16)(a) (charitable orgamzations) and Sectlon 12- 37 220(A)(4) (charitable
'. | trusts and foundations) As further explained in its Apphcation the primary 1tems that GHS sells
tq the pubhe whichmight be subject to sales '_tax.,are the food products sold in its o'ri-51te hospital
dining facilities provided for the convenieﬁce. of patients, visitors, and staff. (Applicatioii‘for
Exemption, R. p. 206.) | o
After delaying more than tWo ,a'nd a _half_ V}‘iears, the Department issued its written
Department ,Determihatiori. on ’October‘ 4, 2013, denyiné GHS’s request,_for the sales tax
ekempti‘on. (Depai'tment Determination, R.- pp. .314-342.) | .The Determination, however,

contained many factually incorrect statements about GHS and other, separate legal entities



affiliated with GHS, whi‘ch havelne\%e.'r applied for or otherwise sought the sales tax exemption..
Inl the Dete‘rmination, the Department stated th‘at GHS has failed to demonstrate%as a fatctdal
matter—that GHS is a “charitable organization.” (See id., pp. 332-342.) In reaching its factual
: conclusiOnS‘, the Department expressly refereneed the iwell-recogni_zed deﬁnition and standard t”or

determining whether an organization is “charitable” as prescribed under 26 US.C. § 501(c)(3)

| ~and related regulations and case law. (See id., p. 333 )

After the parties conducted extensive fact and expert discovery on the issues raised in the -
_Depaftment. Determination, ‘the Departrrlent shil‘ted from the reasoning and- analysis in. its
- . Department. Deterrhination and instead argued that the AI:C should ignore the federal tex law
standards for- “charitable org’anizationS” cited. in its' Depa'rtment. l)eterminatloh and ﬁnd that,
under the South C'arolina statutes, GHS could-'not qualify for the ‘.sales téx e)temptio'n on the
: grounds that it is a political subdivision of the State of South Carolina. Asérgued to the ALC
and as discussed further below, the Department’s position is contrary to the plain language of
- Section 12-.36—2l20(4l) and the Depﬁrtment’s own published regi_llation and'advisory opinion
intel‘preting the statute. | |

| ARGUMENT
>I. The‘ALCV erred in holding that the General Assembly intended to exclude political
subdivisions and charitable institutions in the nature of hospltals from the sales tax -

"exemption granted to all charitable “organizations.” : ‘

A_. ‘The Tax Exemptlon Statutes at Issue and the Rulmg Below . |

South Carolma law i 1mposes a six oercent tax on the sale of goods and certam services.
S.C. Code Ann. §§ 12-36-910(A), 12-36-1110. However, the Geheral Assembly,‘hasgranted
humerous exefnptions from the sales ta;< which ere set forth m South Carolina'C.'ode Section 12-

36-2120. . At issue in this case is the sales tax exemption granted to those organizatiohs listed in



subsection (41) of the statute. Snbsection'(41) grants the sales tax exemption to organizatrons
which are exempt from payment of property tax under certain provisions of Section 12+37-220.
Specifically, Section 12-36-2120(41) exempts from sales tax: |
items sold by organizations exernpt under Section 12-3 7-220(A)(3)
~and (4) and B(5), (6), (7), (8), (12), (16), (19), (22), and (24), if the
.. net proceeds are used’ excluswely for exempt. purposes and no
“benefit i inures to any individual. S
GHS is exempt from property taxation under several provisione Aof Section 12-37-220; including
" two of the provisions listed in Secrion 12-36-2120(41):
© e Section 12-37-220(B)(16)(a) — exempting. the “property of an}-lrelig.ious, charitable, |
) :eleemo’syna'ry, educational, or‘literary eociety, corporation, trust, or other association”;
and
e ‘Section 12-37-220(A)(4) — exempting _the “property of ‘al‘l charitable ‘tnlsts and
foundarions.”' | |
Because GHS is a r)olitical 'subdivision of the Statevof South Carolina, it is also enernpt from
proper.t;y}‘_raxat-ion pursuant to Section 12-37_-220_(A)(1), which‘ exempts.“all property of the Srate;
counties, municipalities, school districts,AWater and Sew_er Anthorities Aand/ other politic,al.
subdivisione.” | |
In its Final Order, the ALC held that, because GHS-is eligible for exemption from

property tax as a “loolitical subdivision” pursnant to Section 12-37-220(A)(1) 'or as a f‘charitabie
institution in the nature ofa novspital” pursuant to'.Section 12-317-220(A)(2)4which are not lisred
in Section 12-36-2120(41)—GHS cannot, as a matter of law, also be eligible for .the property tax
exemptions -underSections 12-37-220(A)(4) and 4(B)(16). (Final Order, R. pp. ‘13-14.) As
dlscussed below the ALC’s holding is. erroneous for two reasons:; (1) it is contrary to the plaln

language of Sectlon 12 36- 2120(41) and Section 12 37-220; and (2) 1t is contrary to the



Department of Revenue’s own published public advisory opinion constming and applying
Section l2-36-2120(41), wherein' the Department states that organizations such as political
subdivisions or nonproﬁt hospitals may qualify for th_eﬂsales__tax'exemption. |
Because “[ci]uestions of statutory interpretation are questions of law;_” this Court is free to
decide these ques‘tions' “withont anyvde‘ference to the tribnnal below.”CharZeston Ctjz. Assessor
v. Univ. Ventures, LLC, 805 S.E.2d 216, 221 (S.C. Ct. App. 2017), reh 'g denied (Oct. 19, 2017)..
“The langnage ofa tax statute rnust be givenAits plain and ordinary rneaning in th_e al)eenee of an
ambiguity tllerein:” Dukevl":‘nergy Corp. v. S.C. Dep’t of Revenue, 415 S.C. 351, 355, 782 _S.E.Zd
590, 592 (2016). “What a legislature says in the tex‘t of a statute is considered the best evidence
of -thelegiislative intent or will.” Buchanan v. The S. C Prop. & Cas. Ins. Gnar. Ass n, 417 S.C.
562,'567, 790 S.E.'2d 783, 785-86 (Ct. App. 2016) | -
" B.  The ALC’s holdmg is. contrary to. the plam language of Sections 12-36-
2120(41) and 12-37-220.
“In order to affirm the AL\C’o holding, this Court rnust insert a—new requlrement into:'tAhe
lang‘uage,v of, Secrion -12-36-2120(41) that was neither enacted nor otherwise intended by thé
AG»eneral Assembly. S'peciﬁcally, the ALC added_arequirement_to Secvtion 12-36-2120(41') tnat
an organizati‘on cannot qUallfy for the sales tax exemption if, like GHS, it is eligil)le "fo—r
ex‘emption frorn property tax under one or more of the Section 12-37-220 exemptions not listed
in Section 12436-2120(41)—even if ‘the organization can prove thaf it is also exempt under one
of the eleven property tax eXernptlons that.is llsted in'Section l2-36¥2120(41).' In other words,
the ALC has rewritten Sectlon 12 36 2120(41) to 11m1t its appl1cat10n to only those orgamzatlons '
exempt solely and excluszvely under the property tax exemptlons lrsted in subsect10n (41)

No language in Section 12-36-2120(41) limits its application in this manner, and the

courts cannot insert new requirements absent clear legislative intent. See, e.g., Ferguson Fire &



Fabrication, Iric. v. Preferred Fire‘Prot., LLC, 409 S.C. 331, 343, 762 S..E;2d 561, 567 (2014)
(holding that “[w]e are not at liberty, under the guise of construction, to alter the plain language
- of a statute by adding words which the Legislature saw fit not to include”); Lombries v, Salzra’o
Cry. Council, 409 SC 1, 16, 760 S.E.2d 785, 792-93 (2014) (holding that, ‘in interpreting and
applying a statute, “a .c'ourt is not allowed to change its meaning, and a court cannot speculate on
.leglslatlve intention because to.do so would be an assumpt1on of. leglslatlve power”); Key Corp
Capztal Inc v. Cty. of Beaufort 373 S.C. 55, 59, 644 S.E.2d 675, 677 (2007) (holding that “it is
beyond this Court’s power to effect a change in the statutes enacted by the Legislature™); Shelley |
Const..Co: v. Sea Garden Homes, Inc., 287 S.C. 24, 28-29, 336 S.E.2d 488,491 (Ct. Ap‘p. 1985)
‘ (f‘We are not at liberty, under the guise of construction, to alter the plain language of the. statute
- by adding words which the Legislature saw ﬁt'not to include.i Our‘duty is to_ apply »the statute ,
_according to its oyvn 'tenns.’; (citation omitted)). | | | | |
I-lad"the Legislature intended to 'limlt eligibility for the sales tax enernption to .only those

L1

organizations -exempt “eXclu'sively,~ solely,” ‘o'r “only” under the property .tal( exemption
provisions listed in Section' 1.2-36--21‘20(41) it could have plainly said so. See Buist V. Huggins

.367 S.C. 268 277 625 S.E.2d 636, 640 (2006) (holding that, if the Leg1slature had 1ntended a
certain result in the statute, “it could have plamly said so”) Indeed the Leglslature used the
modifier “exclusively”’ in the very next clause of Section 12-’36-2120'(41), where it limited the -
scope of the sales tax exemption to sales where the “net proceeds are used exclusively for exempt
purposes (emphasrs added) The General Assembly apparently chose not to apply the term
“exclusively” (or an equlvalent word) to the list of property tax exemptlons contamed in the

same's'ubsectron. Absent such express language from thé Legislature, there was no ba51s for the

ALC to insert an addi_tional”'requirement' into Section 12-36-2120(41). As this Court has held,



“[t]he court has no right to add the words the legislature ornitted, nor to interpolate them on
conceits of symmetry and policy.” Consumer Advocate for State v. SC Dep’t of Ins., 397 S.C.
599, 602, 725 S.E.2d 708, 710 (Ct. App. 2012) (quoting Kinard v. Moore, 220 S.C. 376, 388; 68
S.]‘3f2d 321,'325 (1951)); see'al_so, e.g., William v. Gonzales, 499 F.3d 329, 333 (4th Cir. 2007)
(refusing to- imply a v“physical'presence” reduirement in the statute in question where Congress
had put “physieal presence” requirements in other statutes; “Congress knew how to inolude- a
requirement of physical presence when it wished to do so . . .” but did not do so in the statute in
) question). | |
..Moreover, the property tax exemptions set forth in Sectron 1.2 37- 220 are not mutually
excluswe——z e, exemptlon under one of the prov1s10ns of Section 12-37- 220 does not necessarlly
dlsquallfy the orgamzatlon from simultaneously being exempt under another provision of 12-37-
- 220. Indeed, the ALC acknowledges that GHS may be exempt from property tax under.multiple
pr'ovisions of Section 12-37-220. (Final Order, R p. 14.) Therefore, it is.improper to construe
the list of the Section 12-37-220 property tax exemptions oOntained in Section 12-36-2120(41) as
| eXCluding organizations such as GHS which may also'qualify for property tax exernptions not
:hsted in Sectlon 12-36-2120(41). See e.g., Doe v. S.C. Dep’t of Soc. Servs 407 S.C. 623, 634,
757 S.E.2d 712, 71 7 (2014) (holdlng that “the statute must be read as a whole and sectlons which
are a part of the same general statutory law must be construed together and each one grven
effect”); Eagle Container Co., LLC v. Cyy. of Newberry, 379 S.C. 564, 570, 666 S E.2d. 892 896
(2008) (“The language [of a. statute] must also be read in a sense wh1ch harmonizes with its

subject matter and accords with its general purpose.”)."

10



C. . The ALC’s holding is contrary to the Department’s own publishéd Revenue
Procedure # 03-6 providing guidance to the public on the mterpretatlon and
application of Section 12-36-2120(41). '

The ALC’s erroneous‘interpretation of Section 12-36-2120(41) is thrown into sharp relief

by the Department of Revenue’s own published advisory opinion stating that an-organization
exempt from property tax, such as a political subdivision or nonproﬁt hospital, “may also qualify
_for a property tax ex_emption listed in Code Section 12-36-2120(41).” The Department issued
S.C. Revenue Procedure # 03-6 “to provide lguidelines for determining whether an organization
qualifies for an exemption cerfiﬁoate issued pursuant to Code Section 12-36-2120(41).” The
Revenue‘ Procedure_‘st_ates that “[a]n organization is not qualified for_"an exemption certificate if it
is ... [e]xempt from property tax, but under a code section not listed in Code Section 12-36-
"21]20(41).” ‘However, in the next paragraph of the Revenue Procedure, the D'epartment‘explains
that .organizations eXempt from property tax under a code section not listed 1n Section 12-36-
21'20(4.1) “may:- also qualify’; for one of the eXemptiOns that is listed in the statute:
~ Note: Code Section 12-37-220 provides specific property tax
exemptions for the State of South Carolina, its counties,
. . municipalities, school districts, and other political authorities or
A - subdivisions; private schools, colleges and other institutions of
* learning; nonprofit hospitals and nonprofit ‘institutions which care
for the infirmed, the handicapped, the aged, children or indigent
- .persons; and nonprofit museums. The property tax exemptions for
‘these organizations are not spec1ﬁcally listed in Code Sectlon 12-
36-2120(41).. :
However, sone of these organizations may also qualify for a o
property tax exemption listed in Code Section 12-36-2120(41).
For .example, a private school may qualify for the property tax
exemption under Code Section 12-37-220(B)(16)(a) established for
certain religious, charitable, eleemosynary or educational
organizations ' ;

S.C. Rev. Proc # 03-6 (p. 4) (emphasrs added) Therefore, under the specific' example cited by -

the Department in its own public guidance, an orgamzatlon may be exempt from property
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taxation .under provisions of Section 12-37—'220 not listed in Section 12‘-36-2 120(41), yet still
qualify for.j:the sales tax exemptidn if it is also e)rempt .under Section 12-37-220(B)(16)(a).
Accordingly, the fact.that GHS may qualify for the property tax exemption as .a political
subd1v151on under Section 12- 37 -220(A)(1) or as a charitable 1nst1tut10n 1n the nature of a
‘hospital under Sectlon 12-37- 220(A)(2) does not automatically render it 1ne11g1ble for the sales
- tax exemptlon under Section 12-36-2120(41). All that the sales tax exemption-statute-requrres is
lthat GHS be e.ligibie. for at least one of the property tax exemptions specifically lieted in Section
| 12-36-2120(41').
| : By its express terms, Revenue Procedure # 03-6 1s a public advisory opinion »“issued to
assist in the administration of laws and regulatio'ns.b.y providing ‘guidance that may be followed
in order fo comply with the law” and is E‘binding on agency personnel.” S.C. Rev. Proc. # 03-6
(p. 1). Because the Department is the author of all revenue procedures and is charged with the
-admimstration of the tax laws its 1nterpretat10n of Section 12-36- 2120(41) set forth in'its
.published Revenue Procedure is entitled to deference. See S.C. Dep ¢ of Revenue v. Blue Moon of
'-Ne_Wberry, Inc 39.7 S.C. 256, 260-61, 725 S.'.E._2d 480, 483 (2012). Although the ALC in its
, ‘F::inal Order expressly lacknowledged in a footnote that Revenue Procedure # 03-6 contradicted
the Court’s own reading of the statute, the ALC nevertheless refused to “addrese[] the agency’s
-policy do'cument”_ (Final Order, R. pp. 14-15 fn. 5).' despite GHS having raised this -argument
_repeatedl)r in its brieﬁng on the Motion for . Partiai Summary Judgment in its Motion for
Recon51derat10n and at the hearlng before the ALC on June 17, 2017 (See GHS Mem Supp
Mot. for Partlal Summ. J., R. pp 35- 37 GHS Reply Mem. Supp Mot. for Partial Summ J, R |
pp. 121'—122; Hearing Tr. R. pp. 196-197). However, the ALC was bound to and should have

addressed and followed the Department’s own public. guidance interpreting the specific statutory -
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exemption provisions at issue in this case. See Kiawah Dev. Partners, Il v. S.C. Dep’t of I;Iealth’
& Envtl. Control, 411 S.C. 16, 34, 766 S.E.2d 707, 718 (2014) (“Aé repeatediy stated in our
: decisions, our deference doctrine provides that courts defer to an admiiiistrative agency;s
‘interpretations with resi)ect ib the statutes entrusted to its administration or ifts',‘,own regﬁlations
‘unless there is a-compelling reason to differ.”’v).. |

'The guidanca provided- by the Departinent in Revenue Procedure # 03-6 has ‘been
published and relied upon by the public for more than 14 years without change or challenge b}v/‘
the Department, thé courts,.or the Legislatlire. The Department’s explanation of Section 12-36-
_2120(41)‘in relation to Section 12-37-220 contained in this 'Révenue Procedure is, entirely
consiétént with the plain ianguage ‘of both statutes, and the ALC lacked a con‘ipellirig reason to

: ignoré or reject the Department’s ihterpretation. :

' I The ALC erred in holding that, “as a general principle,” a government entity cannot
“qualify as a charitable organization for purposes of the sales tax exemption.”

On Page 5 of its Final Order, the ALC "statea that “I ﬁnd it unnécessary to decide the-
' broad'er issué of whethar any political subdivision rriay ‘also be considered a-' Charitable
oiganizati(ih.” (R. p. 13.) However, onb Page 6 the ALC opined that, “if it were necessary to
reach the issue of ‘whether, aé a general piinciple, a go?emmehi'entiiy.may also qlialify as;a
charitable brganizati‘ori for purposés of the sales tax exemption, I conclude that it does not.” (1d.,
’.p-, ‘-14,) In reachiné this conclusion, the ALC first rejects the 26 U.S.C. § 501(c)(3) standard for
“charitable organizations” that is inédrpoiated into Title 12 (Taxation) of the South Carolina
Code an(i the'Dep_a‘rtine'nt’s '(iwn II)ublic éuidariée ‘and inStea(i cites and quotes a definition of
“charity” from a 150-year-old Massachusetts case that has never been relied on by any Soath
Carolina court exi:ept once in a 1922 case pertaining to an unrélated, non-tax issue. The ALC

then invokes an inapposite distinction between “private corporations” and “public corporations”
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and holds that Section 12-36-2120(41) applies only to “private corporations” despite the absence
of ény language in the statute suggesting suéh a distinction or limitation was intended. As
diséussed below,. both of these points corllstitute.manifest errors of law this Coﬁrt shou‘l.d reject
and feverse. |

A. The ALC’s definition of “-c.lllaritable organization” would ﬁpend decades of

settled tax law, the General_ Assembly’s legislative mandate,  and the
Department’s own public guidance. ' :

The ALC ﬁrst‘summari']y casts aside the long-settled and universally:-appliea ’stanciard
under 26 USC § 501(c)(3) f(;r 'de‘tétmining.whether an organizati;m is .‘cha’ritable for tax
..exe.mption j'purposés, brushing off the fact ‘that> GHS has been cbnti_nu_ously fecognized as a
pharitable drganizatio_n and government enﬁty pursuant to 26 U.S.C. § 501(c)(3) for more than
70 years .as ‘i‘neithver contrdlling nor persuasive to the Cohrt as it pertains to this case.” (Final
Order, R. p. .14.)_ The ALC insteéd. quotes' a definition of “charity”} contained in an.1867
1 Massa(:husetts ’casé,"Jc'lckson V. thllips, 96 Ma‘si 539, 556 (1867). (/d. at '15.) fhe ALC"s.
: holdi‘ng on this point ,"is coﬁtrary to seftled tax law in South Carolina and virtually every other
jllri§diction aﬁd, if afﬁrmed, would throw into doﬁbt the status of thdusands of ‘nonpr'oﬁt
- charitable organizatioﬁs in South Carolina. |
'First, a.lls'this Court is‘awavre,',a ndet’ailed bodypf federal léw\.l‘ uhdef Secfion 561(c)k3) of the
- federal Internal Revenue Code anc-l‘t'h-e related Tfeé'sury RegulatiOns define the organization and
,operation of tax-ekempt, charitable organizatiofls. See 26 U.AS.VC; § 501'1(0)(3); ‘Treas. Reg. ‘§"
1.‘50A1"(c)>(3)—1‘. "This Fleﬁnition ha:s'been_adop'téd and applied by federal and state tax autho_rities
in i/irtually évery_ jurisdiction -around thg ‘c'o.u'ntry———’includingA-Soluth Caroliﬁa. The South '
Carolina Géneral Asserﬁbly has eXpr’eSsiy legislated tbhat‘ the terms and provisions of thé .Int'ern’a'l

Revenue Code apply to state tax law. See S.C. Code Ann. §§ 12-6-40, -50. Ad'ditioﬁally; this
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Court citedf:‘xan(i relied 'uphon federal case law éﬁplying 26 U.S.C. § 501(c)(3) in construing a
closely similar provision of vSouth‘Caroli.na‘ Code Section 12-37-220. See Hibernian Socieb/..v.
Thoma&, 282 S.C. 465, 471-72, 319 S.E.2d 339, 343 (Ct. App. 1984) (citing Harding Hospitél V.
U.S., 505 F.2d\1068 (6th Cir. 1974), in construing the legislative intent underlying the property
“taX exemption granted by S.C. 7C0de Ann. § i2-37-é20(B)(12) to “any frafemal society,
corpofatioﬁ or ‘aséoclziation”), .Un.der this fedéral tax law, some gOvernrhent'entities can be
Nsi-multaneously recognized as exempt under 26 U.S.C. § 115 (the 'exemption for »‘.‘a Staté or any
- political subdivision. thefeof’) and 26 U.S.C. § 501(c)(3) (the exempﬁon fér ch'arital.)le '
organizations). -Iﬁdeed,. GHS has enjoyed this dual status exemption since its in‘cepti(')n.5
Théreforé, the ALC fundamentally ‘erreci in ﬁnding the standard- for charitable organizations
B u_n'der’Se_cti.o'n 501(c)(3) is “rieither controlling nor persuasive.” |

. .Second, no South Carolina statute, regulation,_éas’e, ruie, or other aiit,hiorityl has erﬁpioyed
the definition of “charity” or “cha.ritable. organization” set forth in the Massachusetté_ Supreme
Court’s 1867 decision in Jacksoﬁ v. Phillip;v éited and quoted by the ALC in determining
whether a .c'.orpiorati‘on; trust, associétion, or other_ organizatioﬁ qualiﬁés as-a charity or charitable
' orgénizétion uﬁder any provisidn of Title.li_ of the South Carolina Code. In fact, the Ja.cksonv
case dppearS‘ to have been cited b.yv a South Carolina couﬁ only once—in 1v922—in a casé :
;con(':elmin'g the-status of a charitable trust. Sée Harter v. Johnson, 122 S.C. 96,115 S.E..217, é20

(1922). Indeed, prior to the ALC’s ruling in this matter, neither GHS nor the Department had

-~

.5 Not all government entities can qualify as exempt under both 26 U.S.C. § 115 and §
501(c)(3). To so qualify, a government organization must be dedicated to charitable purposes
and otherwise satisfy the requirements of Section 501(c)(3). Government hospitals are among
the limited type of government entities that can meet these requirements due to the fact that the
promotion of health by nonprofit hospitals has long been recognized as a charitable purpose.
See, e.g., IRS Revenue Ruling 69-545, 1969-2 C.B. 117.
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suggested tnat eucn a definition or standard can or should govern the detefmination of whether a
fexnayer isa “charify” or “charitable organization” under South Carolina‘tax law.A
Third, the- ALC’s definition of charitable organization -is contrary to the definition
adopted and applied by the Department to the public- generally and to GHS in this spéciﬁceése.
“In the Den'artment’s Revenue Procednre # 03;6 seﬁing forth the ; guidelinee for determining |
" whether an organization quéliﬁes for the sales tax exémptibn under S.C. Code Ann §“lj2-364
2120(41), the Department expressly adopts 26 U.S.C. § 501(e)(3) as the standard‘fer determining _
whetherv-a'n. organiiation qualifies for the sales tax exemption. As discussed above, this public
advisory opinion is binding on the Départment. See S.C. Rev. Pfoc. #03-6 (p. 1). Funhennore;
the Depai’tmenf applnied the deﬁnitien of chariteble organization under 26 UV.S.C'..§ 501(c)(3) and
Treellsury‘Regulation § '1;501(0)(3)-1 in its own written ﬁnal Departfnent Determination iesued to
GI—IS in this case. The Department’s Determination states: |

No definition exists for the term “charitable organization” in Title
" 12, except to the extent addressed in the Internal Revenue Code as -
~-adopted by the General Assembly, S.C. Code Ann. § 12-6-40
- (Supp. 2012). The term is defined for purposes of corporate-
~ - solicitation of donations in S.C. Code Ann. § 33-56-170(1) (2006)
which ~provides: “[c]haritable organization” means any
- .. organization, institution, association, society, or corporation which
~ is exempt from taxation pursuant to § 501(c)(3) or 501(d) of Title
26 of the United States Code, as amended. That said, the
“charitable” component of the exemption is two-fold under the
- IRC. Treas. Reg. § 1. 501(0)(3) 1(a)(1)prov1des

In order to be exempt as an orgamzatlon described "
~..in § 501(c)(3), an -organization must be both -
organized and operated exclusively for one or
more of the purposes specified in such section. If an
. organization fails to meet either the organizational

test or the operational test, it is not exempt.

(emphasis added). To that end, a tax-exempt “organization” must
meet “five criteria as provided in IRC § 501(c)(3)™:
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1. It must be organized exclusively for an exempt
purpose; B
2. It must be operated exclusively for an exempt
purpose; S
. It must avoid any private inurement;
. It'must avoid substantial lobbying;
. It must-avoid any political activity.

kW

The organizational and operational requirements also require
exclusivity, tax exempt purpose, and keeping of various procedural
requirements. Courts have added three more criteria: 1. the entity
must provide a public benefit; 2. the entity must not violate
o . established public policy; 3. the activities must not be illegal.
h - Darryll K. Jones, et al., The Tax Law of Charities and Other -
Exempt Organizations. : ' : R

(Department Determinatioh, R. p. 333 (emphasis in original)). '
_Accordihgly, the ALC erred in refusing to apjaiy the settled deﬁnition 6f ‘b‘.ch.arity” and
: i"‘charitable organization” mandated by the General Asserhbly and 'applied by the Department.
e Und.er that governing standard, GHS and other political subdivisions ;:an qualify as charitable
: organibzations- if they meet the reciuircmenté of Section ‘501 (¢)(3) and the relaféd regulatiohs and }
case law. | |

~B. The ALC’s holding that Section 12-36;2120(41) applies only to “private
~ corporations” is contrary to the plain language of the statute.

In additvion. to adopting a definition of “charitf’ or “chafitable »organization” at odds with
- the. Section 501(0)(3) standar_d mandated by So_l}th Carolina 1aw and gpplied by _the_ Départmént,
the ALC also. exclude“sb GﬁS arid'other political' sﬁb_division‘s ‘from qualifying" for fhe salgs tax
exemption as charitable orgahizaﬁons ’based.Q.n'its conch‘is_ion‘ that Section 12-36-‘2120(41)
applies only‘td “private corpora»tipnsf’_ The ALC relied on what it described as “a long history
of jur__isprudence ih this state distinguishing ggvemmeﬁt entities (“public .corporvations’)ijfrom
private ¢ntities that engage in charitable ‘work.” (Final Order, R. p. 15.) The ALC cites thrge’

cases dating fforh 1967, 1922, and 1832—none of vwhich address whether a corporation or other
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fype of orgénizéfion is entitled to tﬁe seilés tax exemptioﬁ or pr&perty tax exerﬁption.
'Ne;fenheless, .even‘assuming the ALC’s disﬁﬁcﬁon Between “pubiib corporations” and “p'ri\:/até o
: qorporations” was a felevant concept ,under.ﬁresentfday tax law, the plain »language of bofh
Section 12-36-2120(41) and Section 12437-220 does not limit their application to ;‘private
: corporations.” Section‘ 12-36-2120(41) says that it applies to all “orgénizations”; Section 12-
‘ 37-220(B)(16)(a) applies to v_“an'y;: religioﬁs, ich.aritable, eleemosyneﬁy, educatiénal, or literafy
societ);, corporétibn, trust, or other association”; énd Section 12-37-220(A)(4) apblies to “all
charitable trusts ana foundatibns.” These terms used by the Legislature are broader than “pri{/ate
_ porporaiion"’ and include the full range of the different types of entities. 'Had'the'Legislature
intended to limit the terms “orgéﬁization,” and “society, cofpofation, trust, or other .assoc‘iati.on”
to just.“private corpofations” “it could have plainly said so0.” See Buist, 367.S.C. at 277, 625 '
S.E.2d at 640. Indéed, aésuming thel ALC was correct in its characterization of the “long history
of jurisprudence” d_istinguishir;g “private corpofatidﬁs” and “puslic ‘c.oi"pora‘t-i(')n-s,” this Cou;'t
niust preéume the _General Assembly was dwéré 'of the distin_ction and chose ﬁof to employ that
' "disti_riction when drafting these statutes. See, e. g, Wooten v. 'Wboten, 364 S.C. 532; 552, 615 ‘
 S.E.2d 98, 108 (2005) (holding that “Legislature is ptesumed to be aware of common llaW when
en.acting statute}sv,anAd using terms that hgve a well-reéognized meaning in the"lai)v”).
| ~ Straining to justif); its departufe from the plain language of the statute, the ALC further
relies on an unpubl:ished Attomey GeneralA Opinion issued in ,. 1970‘ construing unrelétgd

provisions of an obsolete version of the South Carolina Code. See Op. S.C. Atty. Gen. No. 2921

81t is well settled that an Attorney General opinion is not binding or precedential authority
upon which a court can base its decision. See, e.g., CFRE, LLC v. Greenville Cty. Assessor, 395
S.C. 67, 78, 716 S.E.2d 877, 883 (2011) (explaining that “we assign no weight to the two
_ Attorney General’s Opinions relied upon by the ALC”); Eargle v. Horry Cty., 344 S.C. 449, 455,
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(Jnne 20, 1970), 1970 WL 12203. .,This Opinion does not addrese the sales tax .exemption for
charitable organizations in Section '12-36-2i20(41) or the property tax eiremptions in Sections
12-37-220(A)(4) and 12 37- 220(B)(16)(a) Indeed, the sales tax exemption for charrtablel
organlzatlons in Sectron 12-36- 2120(41) was not even enacted unizl 1 989. Instead .the Opinion .
- cited by the ALC pertains to whether the Univ_ersity of South Carolina might be exempt from‘.the .
tax levied “upon all paid admissions to all place.s of amusement” under-Section 65;802(4) of the
forrner Code.of Laws of South Carolina, 1962. The Attorney General speciﬁcally considered
whether USC was properly categorized as an “‘eleemosynary and nonproﬁt corporation”‘ snch
- that it quahﬁed for the exemptlon from’ adm1s51ons tax under Section 65-802 (Supp 1975). The
Attomey General concluded that this spemﬁc statutory language limited the exemption to
“private corporations” and found that USC did not oualify ._for the exemption. 7
_However, even assuming the then-Attorney General’s interpretation of former Code
+i- Section 65-802(4) was correct, it is clear the Legislature inteneled the exemption statutes at-issue
~in the present case to include any ‘,A“organization”v .(§, 12-36-2120(41)) Wthh is a “religious,
- oharitahle, eleemosyn'ary', e_ducation'al, Vlit_erar‘y society, corporation, trust, or other association” (§
1'2-37-2‘20(B)(16)), not just “private corporations” as defined by the former Attomey General in

1970. '_ Indeed, the fact that the General ‘Assembly did not adopt the language of the 1962 Code

"~ 545 S.E.2d 276, 280 (2001) (notmg that “this-Court is not bound by opinions of the Attorney
General”). : .

7 Although the then-Attorney General limited “eleemOsynary” to “private oorporations,” the
South Carolina Supreme Court has suggested a broader definition applies: “‘Eleemosynary’ has
come in the law to be interchangeable with the word ‘charitable.”” Peden v. Furman Univ., 155
S.C. 1, 151 S.E. 907, 914 (1930); see also Eiserhardt v. State Agr. & Mech. Soc. of S.C., 235
S.C. 305, 309, 111 S.E.2d 568, 570 (1959) (“*Eleemosynary corporations are those created for
charitable and benevolent purposes.’ . . . the word ‘eleemosynary’ is not a technical one of art or
one which has ‘acquired a rigid meanmg by judicial construction.’”); BLACK’S LAW DICTIONARY
(10th ed. 2014) (defining “eleemosynary” as: “Of, relating to, or a551sted by charlty, not for-
profit; an eleemosynary 1nst1tut10n”) :
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wnen enacting the new sales.tax exemptidn statute decades later. p‘rovi‘des further evidenée of the
Legtslaturé’;s intent to not exctude political subdivisions from the scope of “organizations"’thatt
may qualify for exemption under Section 12-36-2120(41). See, e. g Cunningham v. Scibana, 259
F..3d 303, 308 (4th Cir. 2001) (“The‘use of different terms within related ‘statut¢§.gcnerally

implies that different meaningé were intended.”).

III. - The ALC erred in holding that the rule adopted by the South Carolina Supreme
Court requiring liberal construction. of exemption statutes in favor of polltlcal
P subdnvnsnons did not apply to exemptlons from the payment of sales taxes

The South Carollna Supreme Court has long held that tax exemptlon statutes rhust. be
: lib‘erally ,construed in favor of grantmg the exemptlon to government entltles: ‘

The general rule is that exemptions of private property are strictly

construed, because in such cases taxation is the rule and exemption

the exception; but exemptions of the property of municipal

corporations are liberally construed, for exemptions of such

property is the rule and taxation the exception. With us municipal

corporations are merely agencies of the state for governmental

purposes; and it has never been the policy of this state to tax its

. own agencies or instrumentalities of government From which

we conclude that the provision should be construed ltberally in

Sfavor of the exemptton claimed. :
Town of Myrtle Beach v. Holliday, 203 S.C. 25, 30, 26 S.E. 2d 12, 14 (1943) (emphasis added)
citing. State v Czty ofColumbza 115 S.C.108, 112 104 S E. 337, 338 (1920) see also Hampton
Friends ofArts V. S C Dep t ofRevenue 401 S C. 372, 376 737 S E. 2d 628, 630 (2013) (notlng,
the rule of liberal construction of exemptlons clalmed by pubhc entltles announced in Hollzday
and State v. Czty of Columbza) Charleston County szatzon Auth v. Wasson, 277 S C 480, 485,
289-S.E.2d 416, 419 (1982) (c1t1ng Hollzday and State v. Czty of Columbza for holdlng that “[a]n
exception to that rule [of strict c;onstructlon against clalmed _exemptlons] exists, however,_for
municipal or publ.icly-,'owned property™); see also, e.g., 84 C.1.S. Taxation § 268 (noting that “the

rule of strict construction has no application in the case of property devoted to certain uses which
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.agencies' or ‘instrumentalities of government,

it has always been the settled cﬁstom and policy of the state to-abstain from taxing”). Because
GHS is a lpolitical. subdivision of the State of South Carolin.a', the Court must conétrue Section
12-36-2120(41)’libera_lly in favér of grgnting the sales tax exemption.

| In -its‘Fi.nal Order, the ALC held that th§ rulé requiring liberal construction in .favor bf

granting tax exemptions to government entities does not apply specifically to the sales tax

exemption statute. 'Although the ALC acknowledged the Supreme Court’s expansive and

unqualified finding, quoted above, that “it has never been the policy of this state to tax its own

»8 the ALC asserted, without citation to any

authority: y

This is simply not the case for sales and use taxes. Agencies,
political subdivisions, and other instrumentalities of South
Carolina government have long paid sales taxes on gross proceeds
of sales derived from retail sales made by the government entity. .

'(:Final _Order, R. p. 12). The‘ALC’s conclusion is wrong as a matter of law and as a matter of

fact.

- First, thél Supreme Court’s holding in Holliday is not limited to property tax exemptions
or otherwise restricted to any other specific category or type of tax exemption, nor has the Court
in the seventy years since limited the holding to property tax exemptions. Confrary to the ALC’s

conclusory ‘statemen't, the Supreme Court’s holding in Hampion Friends of Arts v. SC. -

‘Department of Revenue, 401 S.C. 372, 737 S.E.2d 628 (2013), does not proscribe or modify.thev

holding in Holliday. On the conﬁrary_, ‘the court in Hdmpton Friends reaffirmed the rule that

exemption statutes should be liberally construed in favor of governmental entities. /d. at 375-76,

8 In its Final Order, the ALC stated: “Notably, the Holliday court observed, ‘it has never been
the policy of this state to tax its own agencies or instrumentalities of government’ in the property
tax scheme.” However, the Supreme Court in ‘Holliday did not qualify or otherwise limit its
holding with the additional language “in the property tax scheme” as suggested by the ALC in its

~ description. (Final Order,‘ R.p. 12)
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737 S.E.2d at 630. tMoreover, there is nothing in Holliday to suggest that, had the sales tax
‘exemption statute been at issue in that case, the Supreme Court, would have reached a different
conclusion. Any such distinction between property tax and sales tax would be purely arbitrary
and cannot have been the intent of the Legislaturé or our state’s Supreme Court.’

Additionally, the ALC’s -conclusion is belied by the'. Department of Re;Veriue’s own
regulation expressiy stating that poiitical subdivisions can be exempt under the - sales tax
exemption statute. The Department promulgated S.C. Regulation 117-304 providing when sales
by government entities will be subject to sales tax:

Sales of tangible' personal property by the State, counﬁes,
municipalities and other political subdivisions of the State (e.g.
schools, sheriff offices, municipal housing authorities, welfare
agencies) are subject to the sales tax, unless such sales fall within

_ 'the provisions of Regulation 117-304.1 (transfers by State agencies
to other agencies, counties or municipalities at cost) or are
otherwise exempt. (See Code Sections 12-36-2120 and 12-36-
2130 for the exemptions.)

S.C.:Code Ann. Regs. 117-304 (emphasis added). While the regulation does provide that
- political subd'ivi_::sions are subject to sales téx, the qualifying l'anguage ;‘unless such sales . .. are
otherwjse exempt” followed by citation to the general sales tax exemption statutes ihdicates that
a political subdivision can qualify for the. sales tax exemptions under-'Se_ctibn 12-36-2120,
including. subsection' (41). Indeed, the Department has granted the sales tax exemption to
government agencies. See, e.g., S.C. Private Revenue Opinion No. 2002-5 (Dec. 27, 2002), 2002
WL 32996166 (ﬁn'din_g. that. DHEC, a state agency, wé_s exerhpt from collection of sales tax -on-
drugs sold through ‘its central pharmacy pursuant to Section 12-36-2120(28) (exemp_ting" from

sales tax pr_esc'ription mediéines' sold for the treatment of-certain diseases)). Therefore, the

ALC’s attempt to carve out sales tax exemptions from the Supreme Court’s rule requiring liberal
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construction in favor of granting tax exemptions to government entities is in error and should be
reversed.

CONCLUSION

For the reasons stated above, the Administrative Law Court erred in ruling—as a matter

of law—that neither GHS nor'any other‘political subdiQi_sio_n can ever qualify for thé broad sales

99

tax exerﬁptfon granted to any “organization” which is a “religious, charitable, -eleembsynary,
educational; or literafy sbciety, corporation, trﬁst, or other assoéiati_on” and “all charitable trusfs
én‘d foundations.” Ac}c}:ordingly, GHS asks that the Court re\}efsé and remand this_fnat;tér to the
Adminis‘tfrat@ve.Law Court. o
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