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STATEMENT OF ISSUES ON IAPPEAL

DID THE LOWER COURT COMMIT REVERSIBLE ERROR WHEN IT
REDUCED THE JUDGMENT TO THE LIMITATION OF LIABILITY
CONTAINED IN THE TORT CLAIMS ACT WHEN IT IS AN AFFIRMATIVE
DEFENSE THAT THE CITY DOES NOT HAVE?



STATEMENT OF THE CASE

This appeal érises from a judgment io favor of Respondent-Appellant, Ann M. Blandin
(“Blandin”j for damages resulting from a motor vehicle collision on January 3, 2015, involving a
vehicle driven oy Blandin and a City of North Chaﬂeston Police cruiser.

. Blaﬁdin filed é.Complaint against the City of North Charleston (“City”) 1n the Charleston
County Court of Common Pleas on June 15, 2015. (R. pp. 31-33). The City was served _Wifh the
Summons and Complaint on Jﬁne 30, 2015. (R. p. 24). City of North Charlcéton Mayor, R Keith
Summey, was served via Sandy Brown, an Aoministrative Assistant to the Clerk .of, Council, who
was authorized to accept service on behalf of the City. (R. p. 24). The City faile‘d to file an
Answer. or appear as required by Rule 12, SCRCP, within the required time., and the Court
entered default for the City on November_ 10, 2015, over four months after service. (R. p. 26).
The Court referred the case pursuant to Rule 53(b), SCRCP,. to Chairlestoh County Master-iof
Equity, Mikell R. Scafoorough, on April.‘S, 2016. (R. p. 2). A damages hearing was set for July
7, 2016, before Judge Scarborough. (R. p. .408). On May 19, 2016, nearly eleven months after
service of the Summons and Complaiot foliowing the Enfry of Default and Order of Reference,
the City ﬁled‘a motion for relief from an éntry of default pursulant to Rulev.S 5(¢) and to ﬁle a late
ansWer pursuant to Rule 6(b), SCRCP. (R. pp. 27-33). The Hooorable J.C. Nioholson denied the
City’s 55(c) and 6(b) motions io an Ordér filed June 15, 2016. (R. p. 3). Trh‘e' City filed a Rule
59(e), SCRCP, motion to alter or amend on -Jﬁhe 24, 2016. (R..pp. 49'-50).: Judge Nicho:lson‘
dohied the City’s 59(¢) f_notiOn in an ofoer filed Juls; 12, 2016. R.p. 4). -

| Ju'dge Scafborough heard testimony at tho daméges ih.e’aring on Moy 2,2017. (R p. 102).
Following the dainages hearing, the Couﬁ entered a jhdgment against the City in the amount

$5,250,000.00 but reduced judgment to “$300,0’O0.00 pursuant to the South Carolina Tort Claims



Act S.C. CODE ANN § 15- 78 120(a) (R pp 5 13) Followmg the entry of the Judgment the
C1ty did not ﬁle a Rule 60(b) SCRCP ‘motion and instead served a Notice of Appeal on July 28, |
2017 (R. pp. 420 421) Blandln served her Notlce of Appeal on August I, 2017. (R pp 416-
419).

This action arises out of a serious motor vehicle collision.that occurred on January 3, 2015,
in the City of North Charleston.’ R. p. 20, 7 3). '»»On that day, Blandin was traveling north on
McDowelllAvenue in North Charleston. (R. p. 20,.' 9 3).4 She stopped at a stop sign at the

intersection of McDowell: Avenue and East Montague Avenue. (R. p. 20, § 3). While stopped, she

looked both ways and the_re was no traffic approaching from either direction which posed a danger

to her crossing East Montague Avenue. (R. p. 20, § 3; p.-181, lines 6-14). Blandin was almost
across East. Montague Avenue when she was struck by a North Charleston Police cruiser being
operated;bv a City employee at an urrlawfullv high rate of speed without ._ﬂashrng lights or other
audible warning devrces as required by law. (R.j.vp. 20, ﬂ 3). Blarldin does hot remember being
struck by the City Police cruiser. (R. p. 18»1., lines 6-14)

Prior td the ‘collision, Blandin was a self-sufficient 70-y"ear-01d who  lived by herself.

% Blandin grevv.up in Charlesten and ..worked as a social worker fdr the hou.sing authority for twentv-
-+ one years. (R. p. 180., ].ihes 9-2.0; p. 182, line 23 -p. 183, line 6). Blandin drove herself wherever
she needed to go. (R. p. 186, line 24 — p 1 87‘ ‘l'ine 9. Althouéh retired Blandin rernained.very .
2 active in her church and served as a secretary handhng the maJorlty of the church ﬁnances (R p

© 183, lines 13- 18) Prlor fo the collision, Blandln had a kldney disease that requlred pentoneal

dialysiS‘trea,trhent, essentially a bag that filtered her blood every night. This was achieved through a

catheter which was inserted in her abdominal wall. (R.p. 115; p. 185). Before the collision, Blandin



was able to do the peritonealvdlalysm treatment by herself at home tR p. 130) Blandm would hang
‘bags oi ﬂurd connected to the catheter durmg the mght and would empty them later when she
’awoke the followmg mommg (R p 130) | |
After the collision, EMS transported Blandm to MUSC hosprtal She suffered a cerebral
concussion which rendered her unconscious and caused the loss of some of her memory
surrounding the accident. (R. p. 115). Blandin also suffered ﬁactures to several lower vertebrae in
“her back and sustained several broken ribs. (R. p. 115). A CT scan of Blandin’s abdomen revealed
internal bléeding around the catheter site. (R. p. 115).
Blandin was initially in the hospital from the day of the collision on January 3 to January 6,
2015. (R. p. 119; pp. 237-239). Less than'a week later, on January 11, Blandin was admitted to
MUSC, suffering.conﬁtsion and fatigue.'(R. p. 120). After retlirning to. the hospital, an infection
called peritonitis was found. (R. p. 120). Peritonitis is an inflammation and infection of the lining of
the abdominal cavity that resulted from the injury to the abdominal area revealed in the CT scan
after the crash. R. p. 1‘20). Blandin \ivas treated with antibiotics through the catheter into the
abdomen, and was sent home to continue the antibiotic treatment. Blandin, still bedridden and
unable to walk, returned to the hospital on January 27, 2015, 'for abdominal pain. (R p. 122; pp.
237-239). She was released on J anuary 28, A2015. (R. pp. 237-239).
Blandin again retilmed to the hospital because of confusion on February 19, 2015. (R. p.
124; pp. 240-250). Blandin’s confusion was caused by a drop in her blocd pressure as a result from
the peritonitis infection. R. p. '.1'24). Due to_her bedridden state, Blandin developed a pressure sore
over the' loW_er portion of her back, commonly referred to as a bedsore. (R. p. 125; pp. 240-250).
| Blandin had also;'ldeveloped anemia related to the infection. (R. p. 125; pp. 240-250). Blandin was

released on March 5, 2015,. after being in the hospital for two weeks. (R. p. 124; pp. 240-‘250).



Blﬁan.din was .th,en admitted nto. the‘;.hospita’l. at Trident Medical Center on March 13,1 2015.
(R. P 126; pp. 285-352). This g@ission at Trident was due io her peritoneal dialysis treaﬁnent. R.
b. 128; pp. 285-352). Béqause Blandin 601-11d‘no lonéer continue her usuai peritoneal dialysis while
the peritonitis infection was present?rdéctors swifched her treatmenf to hemodialysis. (R. p. 131).
Trident discharged Blandin o‘Ve.r\ a month later on April 14, 2015, resulting in a medical bill totaling
$313,889.00. R. p. ‘131; pp. 285-352). . |

| Followiﬁg the treatment"at Trident,' Blandin was again admitted to MUSC on April 18,
2015, for problems withl the perifbﬁéur’n énd the relevant peritdnitis infection. (R. p. 132; pp. 251-
264). While Blandin was in the hoSpital thlS time, she received further treatment for her bedsore
which developed info osteomyelitis, an infection in the bones underlying the bedsore. (R. p. 133; pp.
251-264). Blandin was transferred oﬁ May 3, 2015, to White Oak Nﬁfsing Facility. Blandin
remained -at White Oak Nufsihg -Fac>i1ity until July 1, 2015, undergoing long térm antibiotic
treatment for the osteomyelitis. (R. p.v 147; pp. 353-403).

After being released from White Oak Nursing facility, Blandin returned to MUSC on
August 22, 2015, VVlth a high white blood cell coﬁrit and was discharged three days later on Augusf
25,2015. (R. p. 136; pb. '265—268): Blandin‘ was still unable to walk on her own at this point. (R. p.
137; pp. 265-268). She féturned to MUSC on September 14, 2015, for confusion and, upon arrival,
 doctors had to rely upon spéaking w1th Blandin’s daughter, Coroﬁa, because she could not
- articulate. (R p: 138). Blandin had lo§v blood pressﬁré. The doctqrs performed surgery td repflace
“her centrél iine ‘which allowed. doctors to acceés her veins so she could gét fluids. Ultirhately,'she
“was found vtc') be in septic shock. (R; p. 138). Blandin was reléased‘ from MUSC dn September 30,

2015, and the total medical bill for that visit was $115,997.04. (R. p. 139). "



Throughout _hef many admissions and djscharges' to Vaﬁoué };ospitals_ over rﬁne months,
Blandin had .to rely on nurses who Would come tWo'tp thrce‘ times a week to wash her, and exercise
her legs. (R. p. 189). She also relied on i’ersonal _Caré Tranépoﬁ as éhe wlas still wheelchair bound
and was unable to drive herself. (R. p. 186).. Due to the collision, Blandin went from living by
herself and being entirely self-sufficient at age 70, to needing to live in a nursing home and
requiring assistance to do simple tasks. (Rv. p. 190). Blandin incurred medical bills as a result of this
wreck totaling $1,451,190.91. (R. p. 224; pp. 404-406; pp. 5-13). Since the collision with the City
Police Cruiser, Blandin has not been to her 'church in almost two years due tp her iﬁability to.drive -
" and walk. (R.p. 183).

Blandin filed a Complaint against the City on June 15, 2015. (R. pp. 2_0;21). The Complaint -
alleges that the City’s employee waé negligent in Several.particulars: in traveling at an excessive and
unlaizvfulfa"te of speed; in failing to use ﬂashing lights and audible warning signals; in failing to
keep a proper Vlookout; in failing to keep. the automobile under proper control; in vioiéting S.C.
- CODE ANN. §'56-5-1'520; and in violating S.'C-. CODE ANN. § 56-5-760. (R. pp. 20-21, 9 4 (a)—(f)).
The Compiaint alleges the pollision caused Blia'mdin to suffer severe and permanent injuries which
‘caused her to incur expenses for medical treétment. (R. p. 21, § 5). As a result of the collision,
Blandin will also suffer pain for the rest of her life. (R. p. 21, § 5).

The City was served with the Summons and Complaint on Juné 30, 2015. (R. p 24). City of
North Cha_fleston Mayor, R. Kei_tﬁ’Surnmey, was served via Sandy Bro%,_ an Adminisfraﬁve
Assistant to the Clerk of ACounc‘il, who Was authorized to accept éervice on behalf of the City. (R. p ’
24). The Affidavit Qf Service was ﬁlled on July 7, 2015. (R. p. 24). L'eslieﬂ Mitchum is the Risk |
Manager for the City of North Charleston. (R. pp 41-43). In an affidavit, Mitchum states that Beth

Woodall, a legal assistant for the City, emailed Mitchum the Summons and Cdmplaint on June 30,



2015. (R pp 41-43). Mitchum then emailed the Summons ‘and Cornplaint to Karen Helms. the
City’s Clalms and Insurance Coordmator and requested that Helms send the pleadmgs to the City’s
l1ab111ty cla1ms handler (R p. 29). Although the email w1th the. Summons and Complaint is
currently in Helms 1nb_ox, she provided no explanat1on for why she did not receive the email or did
not notice receiving the email. (R. p. 29). l‘hus; the City did not answer within the time required by
the South Carolina Rules of Civil Procedure.

On l\Iovember _Il 0, 2015, four_ months after service of process was accomplished on the City,
the Honorable Julie J. Arrnstrong, .Charlestdn County Clerk of Court, entered default against the
City pursuant to Rule 55(a), .SC_RCP, based en the accompanying affidavit that no answer or other
responsive pleading was filed as required by Rule 12, SCRCP. (R. p. 26).

On April 5, 2016, the Honorable Thomas L. Hughston, Jr., entered an Order referring the
matter to the Judge Scarborough, pursuant to Rule 53(b), SCRCP, to take testimony and determine
damages on Blandin’s claims. (R p. 2) On May 17, 2016, the Clty received notice of a damages
hearing scheduled for July 7, 2016. (R. Pp. 28-33). The City moved to set aside the default and to
file .late answer pursuant to Rules 6(b) and 55(c), SCRCP. (R. pp- 28-33).

Following a hearing on the City’s motion on June 14, 2016, the Honorable J. C. Nicholson,
Jr,, denled the City’s motien to set aside default and for a late answer. (R. p. 3); On June 24,2016,
the City mdved pursuant to Rule 59(e), SCRCP, to reconsider the Court’s June' 15, 2016 Order
denying the rnotion to set' aside default and for a late answer. (R. pp. 48.-50). In an Order filed July

- 12, 2016, the Court denled the motion to :reconsider. The trial eourt held that “failureto fowvard an
email does not .amoun.t to gOod cause shown for .failure to ~tirnely file an Answer.” (R. p. 4).

Additionally, the City is not a “state agency under SCRCP Rule 55(e).” (R. p. 4).



Judge Scarborough heard testimeny at the damages hearing on May 2; 2017. (R. . 102).
'Following the damages hearing-, the trial co'urt entered a judgmentagai’n'st the City in the amount
$5,250,QOO~.QQ hut r'e'du'cevd judgment to $300,000.00 pursuant to the South Carolina Tort Claims
Act, S.C. CODE ANN. § 15-78-120(a). (R. pp- '5713). Following the entry of the judgment, the
~ City did not file ‘a Rule 60(b), SCRCP, metion and instead sei’yed a Notice of Appeal onJ uly 28,
20].7. (R. pp. 420-422). Although not included in the City’s Notice of Appeal, this Ceurt granted
- the City leave to file an Amended Notice of Appeal that 1ncluded the June 15, 2016 and July 12,
2016 Orders related to the Motion for Relief from Entry of Default (R pp 423-425). Blandin
served her Notiee of Appeal on August 1,2017. (R. Pp- 416- 419)

STANDARD OF REVIEW

L LIMITATION OF LIABILITY
“[TThe burden of es'tablishingb a limitation upon liability or an exception to the waiver of

immunity is. upon the 4governmental entity asserting it as an affirmative defense.” Strange v. SC.

Dept. of Hwys & Pub Transp., 314 S.C. 427,430, 445 S.E.2d 439, 440 (1994) (empha is added).
| | | ARGUMENT
L THE LIMITATION UPON LIABILITY CONTAINED IN THE TORT CLAIMS
" ACT DOES NOT. APPLY AS IT IS AN AFFIRMATIVE DEFENSE THAT THE -
CITY DOES NOT HAVE AS IT CAN ONLY CROSS-EXAMINE BLANDIN’S
WITNESSES
The lower court vcommitted reversible error in applying the limitation upon liability
contained in the Tort Claims Act when it reduced the judgr_nent t0 $300,000.00.  The Supreme Court
and this Court have repeatedly held that the limitation upon liability ce‘ntained in the Tort Claims

Act is an. affirmative defense that the govemmental entity has the.‘burtlen. of estéblishing; See

Strange v. SC. Dent. of Hwys. & Pub. Transp., 314 S.C. 427-, 430, 445 S.E.2d 439, 440 (1994)

(“[T]he burden of establishing a limitation upon liability or an exception to the waiver of immunity
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is upon the governmental entlty assertlng 1t as an afﬁrmatlve defense ’) (emphasrs added) see also,

Stelnke V. S C Dept of Labor chensm,q & Re,qulatlon 336 S C 373 393 520 S.E.2d 142 152

(1999) (“The burden of estabhshrng a lnnltatlon upon 11ab111ty or an exceptlon to the waiver of
1mmun1ty under the Tort Clarms Act is upon the governmental entrty assertrng it as an afﬁrmatrve

defense. ”) erer V. S C. Dent of vas & Pub Transn 302 S.C. 461, 463 395 S E.2d 728, 730

(Ct. App. 1990) (“The burden of establishing a limitation upon liability or an exception to the
waiver of immunity is upon the gevernmental entity asserti‘ng it as an affirmative defense.”). These
affirmative defenses rest on the governmental entity to prove the limitation upon liability' or

exception to the waiver of immunity by a preponderance of the evidence no different than a private

individual or entity. See Cole v S.C. Elec. & Gas, Inc., 355 S.C. 183, 195, 584 S.E.2d 405, 412 (Ct.
App. 2003) (“When a defendant interposes an affirmative defense, he becomes as to that matter the
actor in the suit, and.the burden of proof rests upon him to establish his affirmative defense by the
preponderanee of the evidence.”).

Th‘e'disjunctive “or” in the above cases create two categories of .afﬁrmative defenses - (1) a
limitation upon liability or (2) an exception to the waiver of irnmunity contained in S.C. CObE ANN.

§ 15-78-60. Both categories must be pled and proven as affirmative defenses based on South

Carelina law. For example, in ije v. S.C. Dept. of Transp., 343 S.C. 224, 540 S.E.2d 87 (2000),
the Supreme Court held that “when a govemmental entity asserts the affirmative defenée of
discretionary 1mmun1ty under the Tort Claims Act, the burden of proof is on the governmental
_ entity and this burden is one of persuasion by a preponderanee of the evidenee.” I_d at 232, 540
S.E2d at9l. | |

The Supreme Court revisited long standing default law in Limehouse v. Hulsev, 404 S.C.

93, 744 S.E.2d 566 (2013). On appeal, Hulsey, a party in default, contended the lower court
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~ imposed “unduly restrictive limitations on evidence presented at the’damallges hearing.” Id. at 113,

744 S.E.2d at 577. Hulsey urged the Supreme Court to re-examine its ,decision in Howard v.

Holiday Inns; Inc., 271 S.C. 238, 246 S.E.2d 880 (1978), in light of the adqption of Rule 55. Id. at
113-14, 744 SE.2d at 577. - |

Throughout the damages hearings, Hulsey sought to call witjnessesvand present evidence. Id.
at 114, 744 S.E.Zd at 577. Hulsey also sought to .engage.in. discovery so that he cquld fully prepare
for éross-examination, bgt this- was denied by the trial court. Id.” The Supreme Court noted that
Howard allowed damages to be détennjned in one of three ways: (1) “in an ex parte proceeding,
denying‘the defendant any right to participate; (2) after a full adversary contest, including the right
of the defendant to préduce evidence in rebuttal and mitigation; or (3) with defense counsel’s
participation limited to crosé'—éxarnination and objection to plaintiff’s ev.idence.” Id. at 114, 744
S.E.2d at 578. After re-examining Howard, the Supreme Court reaffirmed &e third proCeduré that
limits default participatidn to 'cross-eXarrﬁnation and objection to plaintiff’s evidence. Id. at 116, 744
S.E.2d at 578. “If oﬁr,courts were to allow a defaulting defendant to ‘fully 'participafe in a post-
defaulp hearing, we believe there wéuld be ﬁo consequénce of default:” Id. at 116, 4744 S.E.2d at
578-79. |

Since the City is in'deféult and does not have ény affirmative defense other than the
opp'ortunity to crpss-eXamine'witnessés‘and object to evidence at damages hearings, it cannot ass;:rt
an affirmative defense of tile limitation upbri liability contained in‘§ 15-78-120(a).

In reducing ';he judgment to the>c‘ap Ac.on‘tained in § 15-78-120(a), the lower courtjihcofreétly

relied on Parker v. Spartanburg Sanitary Sewer Dist., 362 S.C. 27"6, 607 S.E.2d 711 (Ct. App.

2005). Parker related to an automobile collision that involved a van owned by the Spartanburg

Sewer District. Id. at 279, 607 S.E.2d at 713. The Sewer District did not plead the Tort Claims Act

10 ' ' !
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in its answer. Id. On fh'e first 'day of trial, the Sewer District filed an aniérided énsWér, essentially
assertiﬁg fhe limitation upon liaBility. Id. The tr1a1 judge stated the amendéd answer could not be
* filed without permission of the Cotrt, Id. at 280, 607 S.E.2d 713, The Sewer District then moved to
amend its answer to .cbnform to fhe evidence, which the trial court denied. Id. The jury returned a
verdict for $450;OQ0.00. Id. The Sewer District moved to reduce the amount to the limitation upon
liability but the trial court denied that motion. Id. In reversing the trial court, this Court ﬁoted that
there is nothing in the South Carolina Tort Claims Act “mandating that a govefnniental entity plead
the monetary statutory cap included within section 15-78-120.” Id. at .28.5, 607 S.E.2d at 716. This
Court also held that thé trial court abuséd its discretion in den&ing the Sewer District’s motion to
amend its answer. Id. at 287, 607 S.E.Zd at717.

_PM is easily distinguished from this case as Parker did not involve a defendant in default
that has no right or ability to assert an affirmative defense. Additionally, the 'Sewé_r District sought
to amend its Answer and assert the limitation upon liability‘as an afﬁr_mative defensé, which this
Court held was an abusé of discretion. There is a distinction betweén the trial court refusing to
permit a pafty to amend its pleading under the iiberal Rule 15 standard and a party not having any
affirmative defense. |

Givén the Supreme Court’s directive in Limehouse, the elemental questioh is; how does an
affirmative defense apply that the City has a burden of pleading andlprov’ing when it is not allowed

to present a defense? Based on the requiremenfs the Supreme Court and this Court held in Sﬁange,

Steinke, and Niver, it is the City’s obligation to plead and prove the limitation on liability as an
affirmative defense by a f)réponderance of the evidence. By reducing the judgment to thé' limitation
upon liability contained ‘in § 15-78-120(a), the lowér court afforded the City a 'pfotection not

available to a private individual or entity and carved out different rules for a governmental entity in

11



de\fault. For .example, a gov¢rnmenta1 entity cannot.assert a discretionary 1mmumty éfﬁrmative
defense as found in SC CODE ANN. :§_ 15-78-60 when 'it is in default and has no affirmative defense.
If so, there would be no consequence for default against a governmental ehtity for either a limitation
upon liability or an exception to the waiver of immunity — both of which the Supreme Coﬁrt has
held are affirmative defenses that must be pled by the Defendant. A goverﬁmental subdivision,
such as the City, is treatgd the same as a private individual and is liable for its torts in-the same
manner and to the same extent as a private individual. See S.C. CODE ANN. § 15-"787-40..

The Supreme Court: in Limehouse said there must be a conséciuence against a defendant in
default for failing to timely answer o‘r otherwise plead. By allowing the Cityt, to assert an affirmative
defense — a- llirlni‘tAation of liability — that it has the burden of pleading and proving by a
preponderance‘of the evidepce, there is. no consequence for the City’s default. The lo§ver court
committed reversible error in reduc'ing the judgmeht to the limitation upon liability contained in
S.C. CODE ANN. § 15-78-120(a).

~ CONCLUSION

For these reasons, thé lower court’s Order réducing the judgment to the Cap contained in -

the.Tort Claims Act should be reversed as‘itis an afﬁtm_ative defense that the City does not have.

[SIGNATURE TO FOLLOW ON NEXT PAGE]
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