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S  ARGUMENT INREPLY R

The state urges this Court to leave Petitioner without any appellate remedy where the

~ PCR court érred by finding Petitioner did not state a cognizable claim under- the Post-Co_nviction

Procedure Act when DNA counsel fa1led to file an appeal from the denial of Petitioner’s

o apphcat1on under the Access to Just1ce Post Conviction DNA Testing Act ( herem after referred

" to.as the DNA Act).

Desp1te the assert1on of the state Pet1t10ner is not expl1c1tly foreclosed from ﬁhng a PCR‘ -

4

A ' appllcat1on under the DNA Act on the l1m1ted issue of his entltlement toa belated appeal due to}, " -

' T‘-“h1s appomted counsel s 1neffect1veness 1n fa111ng to file an appeal This is-due, as seen below in -

e 'part to the contrad1ctory language contamed w1th1n the DNA Act and in part due to the. confusmg :

procedural nature of this case.
.‘ l’etitioner was convicted/ on"Eebmary 23, 2011 after a jury trial before th'e Honorable J
' Derham Cole."He"was,sentenced -to concurrent ternas of imp.riso‘nrne'nt for ."a' mandatory 'term.o'f "
‘life Without parole’ ‘on the burglary ﬁrst “degreé conviction andﬂve years'; onthe.‘gr_and;larc,enly . u
' _ conv1ct10n App 1 App 168 ll 14 25 | | E

Pet1tloner appealed h1s convrct1on wh1ch was afﬁrmed by this court on Apr1l 17 2013 :

. ‘State \A Mack Op. No. 2013-UP-161 (Ct. App. filed Apr1l 17 2013). While Pet1t1oner s d1rect‘"'; LT

appeal was pending, he filed a pro se apphcat1on under the DNA Act on September 27, 2012
App. 294-298. On October 31, 2014 just over e1ghteen months from the conclus1on of

Petitioner’s direct appeal, and while his initial »PCR application was pending, a hearing was



convened before J udge Cole on the DNA Act applicatiOn in which Petitioner was represented,by ‘
tappointed counsel heah Moo:dy.1 App'. 229-3 16. |
| ~ Judge Cole issued an order denymg Petrtroner S request to retest the DNA from h1s case g
on May 18, 2015 2 App 317-320. Appomted DNA counsel falled to ﬁle a trmely appeal of the N
p denial for retestmg and Petitioner’s pro se attempt to appeal later was dlsmlssed by thrs Court as

':-»Wuntrmely on July 16 2015. App 330

- Petltloner ﬁled a second PCR apphcatlon on September 10 2015 allegrng that DNA,_ L

,counsel was meffectlve for falhng to ﬁle an appeal of Judge Cole ] order denylng retestmg B
App. 321 332 The state moved to drsmlss on March 23 2017 and a hearlng was held before ther ’
JHonorable Rob1n B. Stilwell .on June 29 2017 App 333 340 App 341 353 Judge Stllwell '?;'71;
-dlsmlssed Petltroner s apphcatron for falhng to raise a cogmzable clalm as beyond the statute of
'_‘ll‘mltatlons and as success1ve App 354 362.
Respondent \argued .that Petltroner vw.a.s< Astatutorrly barred from ralsmg a claim | Of, -
: ineffectryeassrstanc‘e,of DNA 'counselinrn. a éCR'appllcatlon~'based dn» the.last sentenceo‘f S.C.

Code § .1 7-28-60 Whrch states, ;‘Thef'p‘erfo.rmance of, eounsel»pursuant to’.this-‘article hshiall not. -
:;form the basis for relief in‘any 'post-eonvietion' relief -proCeeding“..” -Hoyvey.er when'the DNA Act'
s revrewed in full 1tv1s apparent that Petltloner is not foreclosedfrom p'ursmgﬂthrs‘ avenue of .

| | rehef S C Code § 17 28 llO(B) states “Nothmg in this. artrcle proh1b1ts a person from ﬁhng an '.

apphcatlon for post -conviction relief pursuant to Chapter 27, Title 17 ”

1 Leah Moody was appomted to represent Petitioner as DNA Counsel due to the fact that she was -
already acting as appointed counsel in Petitioner’s initial PCR. _

2 Petitioner’s initial PCR application on ineffective assistance of trial counsel was heard before
‘the Honorable Deadra L. Jefferson on January 14, 2015. At that hearing Petitioner requested a
continuance, pending the outcome of the DNA Act application hearing that had been held on
October 31, 2014, two and a half months prior to the PCR hearing, arguing he needed to resolve
that matter ﬁrst before continuing with his PCR. This request was denied, and Petrtroner s PCR.
applrcatlon was dlsmlssed with prejudrce on April 10 2015. App. 193 281

'_2



_The language in these two sections Ccreates an inherent conflict within the statute.. While
* " each section, taken on its own, is ‘clear and unambiguous, statutes are not intended to be read. in a.
. p1ecemeal fashron taklng only those parts whrch best sérve a partlcular pos1t10n C1t1zens for‘

A

e Ouahtv Rural L1V1ng, Inc V. Greenv1lle CountV Planning. Commission, 426 S C. 97 825 S. E 2d*;

- ".f;ﬂ __..721 (2019) (The . 1ntent1on of the leg1slature when enactlng a statute must be gleaned from thei- R |
o :'.:, entire sectlon and not 51mply clauses taken out’ of context) Courts when 1nterpret1ng a statute ?_

] should not concentrate on 1solated phrases w1th1n the statute; a statute must be read as a.whole

. 'and sectlons thatare part of the same generalstatutory lauv must be construed together and each

_ one glven effect Id. In rnterpretlng the statute to resolve the conﬂrct ”‘1t 1s apparent that PCR ) ' ‘

."Etflfclarms are, notlbarred 1n thelr .entlrety.but that the language rehed on by Respondent that.;"-

) performance by counsel appomted pursuant to the DNA Act ‘shall not form the bas1s for a‘f 'k

PCR means 1t shall not ‘be the sole baszs for an zmtzal applzcatzon for PCR The language

/

: ,expressed later in the act makes ‘it clear that a PCR apphcat1on could 1nclude meffectrve;"’- ' .

L _-,:.,assistance ’of DNA ‘couns',el on:;the l1rn1ted .v1‘_ss'ju_e o_f ,whet_h_er counsel was'lneffectryefor failing to.

-ﬁleanappeal ;'-ﬂ B s

Addltlonally, expandmg PCR act1ons to th1s d1screte s1tuat10n does not run afoul of the'
last sentence of S C Code § 17 28 60 Pet1t10ner is not seekmg a wholesale rev1ew of counsel’ =

.‘,.

performance He 1s not askmg for new a expert or a new DNA appomted counsel He only ‘

.ﬁ "seeks the rlght wh1ch the DNA Act clearly creates the nght to an appeal See S C Code § 17-:

- 28- 90(G) A 11m1ted rullng n- Petltroner S favor will not open the ﬂoodgates to collateral review -
8 of the merlts of counsel’s performance under the DNA Act

.Fu__rthermore, if. the conﬂi_ct h.withrn the statute‘;« cannot be :‘recon,(:ile_d‘ then the “last

leglslative expression’,’ rule would.tapply. -Under that rule, where it is impossible to harmonize



* two sections of a statute, the subsequent section must prevail over the prior one, being the last in ’

~ point of time or orderﬂ of arrangement. See, Feldman v. South Carolina Tax Commission, 203

jS C 49 26 S. E2d 22 (1943) Jolly v. Atlant1c Grevhound Corp 207 S.C. 1, 35 S. E2d 42.
‘ (1945) Applied to the present’ case, Petitioner would not be barred from ﬁl1ng a PCR cla1m of
1neffectwe assistance of -counsel for falllng to ﬁle an appeal under the DNA- Act because: the
- .subsequent sect1on spec1ﬁcally states that nothlng in th1s art1cle proh1b1ts a person from ﬁlmg
an apphcatlon for post conv1ct10n rehef” pursuant to the PCR Act See S C. Code § 17- 28- :
. '110(]3) . o B : o _ :
- The Supreme Court 1n A1ce V. State 305 S.C. 448 409 S.E2d 392 (1991) held that a
) vsecond PCR appl1cat1on ﬁled on . the ground that the ﬁrst complete PCR appl1cat1on was
1nsufﬁc1ent due to 1neffect1ve PCR counsel was not proper The. Court srmultaneously handedv

J'down Austm V. State 305 S. C 453 409 S.E2d 395 (1991) whrch extended PCR act1ons to cover

: v'_,1neffect1ve as51stanceof PCR counsel in the 11m1ted S1tuat1on m »whlch PCR counsel failed to ﬁle ~
~J an appeal In dlstmgurshmg these two ¢ cases the Court reasoned

“We have held that the PCR rules contemplate an adJudrcat1on on the
merits of the original petition, one bite at the apple as it were.” Gamble v. State, :
298 S.C. 179, 178, 379:S.E.2d 118,119 (1989) This phrase aptly delineates the .
distinction’ between the Austin and Aice cases. Austin never received a full “bite”
at the. apple as he was prevented from seeking any review of the denial of his
PCR ‘application. We therefore provided him with a remedy in order to effectuate
‘the purposes of the Uniform Act and of the PCR rules. Conversely, Aice seeks to
" have more than one procedural “bite” at the apple Aice has filed an original PCR \
appllcatron rand has been allowed to seek review of the rulmg agamst him. We
refuse to grant his request for a second chance, and agam we do so in order to
effectuate the purpose of the Act and rules .

Aice at 452.
Petitioner current situation is more akin to that of the complainant in Austin than in Aice.
The Court, in handing down Austin, stated it “must craft a remedy to correct the unfairness

. which has occurred.” Austin. at 454. As Respondent observed, no comparable p'ath “winds

4



- ' | | ' |
through the woods of the DNA act.” BOR, 10. This is precisely why Petitioner finds himselfin

the present situation. It is axiomatic then that when every other route to relief is foreclosed, it is
| proper that the court heasked to crafta remedy. | )

In Austin it was notéd that the rlght to seel< appellate re\;iew of the denial of | PCR is |
lexpressly authorized by state law. The same is true of rul1ngs commg from appl1cat1ons ﬁled - |
g .under the DNA Act. S C Code § 17 28 90(G) expressly and expl1c1tly authorrzes the rrght of
either the appl1cant or the state to appeal a final order under the Act through a writ of cert10rar1.
. Here as’in Austm fa1lure of counsel t0 seek review correctly const1tutes a claim for 1neffect1ve .
assistance of counsel and.undcr the exceptronal c1rcumstances such as these the only way to .
correct_the unfairneSs is to craft a.remedy thatallc')ws Petltroner torn_oye forward with his belated : )
appeal of the denlal of his request,for DNA retesting. ' _

Respondent next asserts that Pet1t10ner has not stated a cogmzable cla1m under the PCR‘
Act Spec1ﬁcally, Respondent argues that an appl1cat1on for.post conv1ct1on DNA testmg does |
not | challenge the valldrty of Pet1tloner s conv1ct1on | or _sentence. ':.However, };et1t10nef s
| co‘nvictio,n'vhinged on IﬁNA‘eVidence 'pres;ented at trial.'"’ It logically follows _then that a challenge | o
to the DNA is a dz;rect:‘challenge to.the ‘validity. of Petitloner-’s conviction and sentence as Without‘ 2
- the DNA no c0nvlction or sentence %ma have heen‘ possible-.

Respondent’s teliance on Lance v State, 279 SC 144,303 S.E.2d lOO (1983) is
misplaced. In m, the court refused to extend PCR actions to civil dete'rminations rnade under

the Habitual Offender Act. The Court noted that ¢‘the determination by a circuit judge thata

person is a habitual offender is not a criminal conviction, and the consequent loss of the privilege



to drive is nota sentence.” Id at 145‘. Additionallv, a full revievv of the Hab‘itual__ Offender Act
. shows that at no point in the statute are ‘post-conviction actions even contemplated.

" ,The,l.‘_)NA_‘Act sits in stark contrast to the Habitual.foender.Act. .-A:ctlons tahen under_the _
DNA Act 'a‘re only'.eve\'r initiated as the direct result of a crimindl conVictiqn. The appli'cation;for .
- reteSting is filed in theGeneral Sessions courts-of this state, is in no‘way a:c—ivil proc‘edure and s
deals with a‘challenge to the appllcant S conv1ct1on and result1ng sentence Also as stated ‘-7 -

. above -the DNA Act creates an absolute rlght to appeal and contemplates PCR actions based on ;

S _»"1neffe_ct1Ve ass1stance,of.DNA counsel. )

o
,";'"l;he'suggestion'- thatftheré are other avenueS‘ fo ‘the‘relief ‘Petitio"nerv seeks ls without'merit.,, g
y Pet1t10ner seeks to assert h1s statutorv 'r1ght to appeal an adverse rul1ng, _the most strarghtforward.1;.~
and procedurally proper path for that is through a PCR action. Respondent states Pet1t1oner“n_;,

-~ 'could ﬁle a habeas pet1tlon in the court’s orlgrnal ]LII'ISClICtIOIl but such petltlons are reserved for} '_

extraordmary c1rcumstances that ar1seiouts1de of thepurvlew: of the- PCR‘t Act_; As the Court‘_:“r IR

“noted in Al—Shabazz v. State, 338 S.C. 354, 527 S.E2d 742"(2000)

- “Before the adoption of the. PCR Act, 1nmates often pursued post -appeal clalms o
»by petitioning the court for a writ of habeas corpus or other remedial writ. - The
~ PCR Act now. “comprehends and takes. the place of all other- common law,
- statutory, or other remedies ,heretofo.reavallable for challenging the validity of the
+ " conviction or senterice.” .. S.C:"Code ‘Ann. § 17-27-20(b) (1985); Finklea v.
~ State, 273 S.C. 157, 255 S.E.2d 447 (1979) (aim of PCR Act is to consolidate in .
" one simple statute all the remedies presently available for challenging the validity
. of a sentence of imprisonment). In keeping with that principle, we clearly have
" indicated that we wish to:limit habeas petitions and funnel issues raised by ..
inmates challenging their conviction or sentence into the PCR process. We .
“briefly traced the history of habeas corpus and the advent of the PCR Act .
in Simpson v. State, 329 S.C. 43, 495 S.E.2d 429 (1998). We held that a matter
which is cognizable under the PCR Act must be raised in PCR application and
may not be raised by a petition for a writ of habeas corpus ‘before the circuit or
‘other lower courts. This Court retains its ability to consider habeas. petltrons inits
~ original ]urlsdlctron and grant rel1ef in those unusual mstances where there has




been a vzolatlon which, in the setting, constitutes a denial of. fundamental fairness
shockmg to the universal sense of justice.” (emphas1s added)

‘ L1kew1se Petitioner has no ‘way of procurlng the fundmg necessary to retest the DNA
_'from hlS case. Common sense d1ctates that.an individual, servmg llfe in prlson has no rneans to
- obtain further testing of DNA materlals other than those wh1ch are laid out in the DNA Act. The -
: 1nd1gency of 1nd1V1duals servmg lengthy pr1son sentences 1s in part why the b1ll was enacted It

‘ensures 1mp0verlshed 1nd1v1duals who are 1ncarcerated and proclarm their mnocence have

A'access to DNA testmg in the pursu1t of Just1ce Therefore the propos1t1on that Petltloner could

- obtain pnvate DNA test1ng is untenable

‘_Finally; Respondent turns to the'rnerits’o'f Petitioner’s cla'irn‘_‘under the DNA Act.'T_h'e

question of whether Petitioner possesses a~'rneritorious claim is not before the'court at this time -

LA
TiLTe

'J-‘and has no bear1ng on the quest1on of whether he 1s entltled toa belated appeal from Judgep;,.;;‘,’ '

. ,Cole S den1al of further testmg Pet1t1oner 1n h1s PCR cla1m of 1neffect1ve ass1stance of DNA :

'4counsel is collaterally attackmg hlS conviction, ‘as allowed by the PCR statute To strip ¢

‘Pet1t1oner of h1s rlght to an appeal based on crrcumstances entlrely outs1de of his control would’
- . -be fundamentally unfa1r Pet1troner seeks only that wh1ch he has a statutory r1ght to an appeal of B )
~ the denial of _the.DNA application and .respectfully: request this court. to craft.a suitable remedy

 allowing him relief, -



CONCLUSION

By reason of the foregoing additional arguments, in conjunction with those arguments
made in Petitioner’s initial filings, Petitioner respectfully request this court grant Petitioner a

belated appeal under the DNA Act.

Jo\
Jéssica M. Saxon V . i
ppellate Defender

ATTORNEY FOR PETITIONER

This 15th day of August, 2019.



