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STATE OF SOUTH CAROLIN. AL ; IN THE COURT OF COMMON
. PLEAS
N ) SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG )) CASE NO.: 2007-CP.42-1966
RAQUEL MARTINEZ, Employec, )
)
Claimant-Appellant, )
) 3
-V§- g ORDER =
SPARTANBURG COUNTY, Emptoyer, ) E
und 8.C, ASSOCIATION OF CE ‘ )RECEW c !
COUNTIES SELF-INSURANCE ) i
FUND, Carrier, ) AUG 15 2019 &

)
Defendanis-Respendents,  ySC CGUrt of Appeals

This matter cume fo be hgurcl before the Cdur(: for the purpose considering the
Petition for Jlldi§5a| Review from the final Decision and Order of the Sonth Carolina
Workers' Compensation Commission filed by the Appellant pursuant to § 1-23-380, 8.C,
Coade Anno,, 1976 as amended, the Administrative 'Proccﬁurcs Act, and § 42-17-60, 8.C,
Code Anno,, 1976 as amended, the South Caroling Workers' Compensation Act. Ag will
be explained herein, the Commission's Order ig reversed and the matter remanded hack to
the Commission far further determination consistent with this Order,

The Appellant filed a claim for benefigs alleging & mental injury by accident
cavsed by unysual and extraordinary conditions of her employment. A hearing was held
on September 6, 2006, The purpose of the hearing was to consider the issues raised on

Forms S0 and 51. All of the witnesses who appeured al the hearing testified an hehalf of
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the Appellant including one of the Appellant's supervisars.,' All of the witnesses gave
testimony supportive of the Appel!ﬁnt‘s claim of unusual and extraordinary condition of
employment,

Medical information and evaluations were submitted through the APA'S. The
APA's included, among other information, an independent evaluation perl_’orrﬁed by an
expert hired by the Respondent, _’l‘he record establishes that earlier in life, the Appclhgit

_ .;,,_J
has been sexually ussuulted for 18 months as a young girl, raped at age 19, and Was

bipolur, All of these factors, the medicul evidence established, predisposed Iucr;]{o
su'l'ft'cring a mcqtal breakdown, The Respondent's own medical expert opined that .“_ﬁbc
sirong émolion_s associated with' the April 4, 2005 investigation were a factor in
exuacerbuting her pre-existing bipolar condition,?

By Decision and Qrder filed on November 20, 2006, the Single Commissioner
denied the clnim. In the Findings of Fuet, the éingle Commissioner concluded (1) the
Claimant had failed to prove that she encountered an wnusual and extraardinary condition
of her employment on April §, 2005, while emplbycd by the Spartanburg County
Sherift's Department; and (2) that the Claimant failed o prove the accident investigation
on April 5, 2005 was the proximate cause of her mental breakdown. Both of these

Findings of Fact were supported only by the statement, "[TInis finding is based on all the

evidence in the record.” A third relevant Finding of Fact was thut "investigating the

" Appellant's supervisor was second only to the Sherifl' in commund of the department. The order on
review contnins no reference Lo u luck of witness credibility, Thus, this witness, as well as the others'
credibility of nppsaronce, s not ul issue, : .

* A second lactor which Respondent's expert noled thul exacerboted the Appellant's illness whag tho denth nf
Appellant’s ex-hushund's cousin which occurred shorily alier nceldunt investigntion of April 4, 2008,
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death of u former Sherifl's deputy's child was not unusual or extraordinary."  This
particular Finding of Faﬁlz contained no lunguage stating the basis of its support,

The Appellant timely filed « WCC Form No. 30, Request for Commission
Review, und on April 23, 2007, o hearing was held before the Appellate Panel of the
Workers’ Compensation Commission. By Decision and Order filed Muy 22, 2008, the

Appellate Pancl affirmed the Decision and Order of the Single Commissioner tmgl
o
L)
incorporated his findings.  The Petition for fudicial Review alleges the Appellant’s
g
substantial rights were prejudiced because the findings, conclusions, and decision of re

Commission were in violation of stalulory provisions, affected hy error of law, ai:d
clearly erroneous in view of the relinble, probative, nnd substantial evidence on the whole
record us provided in §,C, Code_Anno,, §1-23-380(g).

As will be briefly discussed herein, the decision by the Full Commission is

reversed and remanded for further action consistent with this Order. The Findings of

Fact made by an administrative agency must be sufficiently detniled to enable the

reviewing Court to determine whether the evidence supports the findings. A reviewing
Court may not make findings of fact as to busic issucs of liability for compensation,

where to do so, would impose upon the Court the function of determining such facts from

conflicting evidence. See [afra, Fmme v. Resorf_Services, Inc,, and Parsons v,
Georgetown Stecl.

Additionally, the decision of this Court is that the Order from the Full
Commigsion should be reversed because the analysis, as much as cun be determined from

the Orders in (heir present form, is flawed by misapplying, as a matter of law, the

Gl:l Hd SZ834600L
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"unusual or extraordinary conditions of employment” test for determining compensability
ol mental injuries (see, [nfra, Roe v, SCRDSN, and Stokes v, First Natl Bank) and also
due to the misapplication, us » mutter of law, of the "proximate cuuse" standard for

relatedness of the work stressors to the mental injuries for compensation purposes.

-
)

(nfra. pgs. 13-17). 3>
&
Therefore, the Order is reversed and the case remanded back to the Commissionx

h
STATEMENT OF THE FACTS o
'

The Appellant, Raquel Martinez, had been in law enforcement for Lwcnl_y-lfﬁﬁr

(24) yeurs us a probation officer und police officer before she became a forensic

investigator for the Spartanburg County Sheriff’s Department in 2001. On April 4, 2005,

she wus disputched to investigate o fatal motor vehicle accident invalving an infant child
whose body burst like a watermelon when her father's patrol car rolled over her. The
father of the child was u fellow police officer and friend of the Appellant. Within,
approximately four months after the Appellant's investigation, she had a nervous

breakdown and was found hiding in bushes after doing substuntial physical damage to her

patrol car and home. When she was found, she wus ranting about an unidentified little

girl. The Appeliant was haspitalized for psychiatric rreatment and eventually, through
caunseling sessions, begun fo address the issues involving her investigation into the death

of her fellow police officer's young daughter.”

 The Respondent éalled no witness (0 [estity before the Commissioner, The facts surrounding the
investigntinn were uncontesied,
(Hearing T'r, p, 88), Tho Appcllant described what she sow when she arrived on tho scena:
1 saw the Sherlff, our Sheelfl, Sherilf Wright ... squntting dawn in ihe corner ol the
gurage with a man who waas scrunched up, rocking like this. 1 couldn't see who i was....

Gl:l Hd S24346%
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and they old me that L wus Anthony Johnson, who used 1o wark for the Spartanburg
County Sheriff*s Office... And tho Sheriff spent, I'd sny, 20 or 30 minutes trying to talk
Anthony down because A.J. was wanting to die, understandably, he'd just killed hig
child.
(Hearing 'Tr. pp. 19 - 20). When the Appellant realized she knew Qfficer Iahnaon she nsked to bo nllowed -
to leave the scene for the first lime in her career. (Hearing T'r, pp. 20 - 21, 82), Captain Denton denled hor T2
request but lutor regretied his decision dnd testiticd at the hearing, “knowing what 1 know now, | probobly 2%
would have let samehody else mare experienced come out Lhere and lisiened 1o the employee instead of
deciding that regardless we we're gonna do our job," =
(Hearing Tr. p. 107). During the investigntion tho Appellant wns required to move the infant ehild®s ;=
erushed bady so mensurements and photographs could be taken. She recalled, “when maving the child - Tt F’!
was ke o broken doll - when you moved her, it sounded like you were tumbling over some blocks...”
(Hiearing Tr. pp. 34 - 35), The imnge that npponrs in her recurring nightmares ls:
Lhad (0 get undernemh [the cnr) 1o tnke ~ see i T see any evidence of where the ¢hild was
underneath the vohicls, nnd there were clumps of her hair and gkin on he tire and on tho
asphall, und then on the part of the -~ 1 don't Know the undercarriage ofithe car very well,
bul the biggest purt, | guess is going 10 be the gasoling 1ank. There wero tHngerprinia, and
there was tha impression of o hand, | should say, not the whale hand but, just the Jitte-
hitly lingerprinis dragging across the gnsoline lonk.
(Hearing T'r, p. 24),

The Appsllant explainsd thot even though investigating violent deaths were part of her joh, this
present seeno was different hecause she hod never been called upon to investignte n violent desth that
involved o person she know personally ond considered o fricnd, The Appellant explained ihe difference hér
prior relationship with Olficer Jahnson mude:

] think the difference is thal when you go 1o a burn sceno, this is ~ and it sounds cald, but
you get through il the wany you get through it. This is no longer a person; this Is an
object. To keep n distunce when you do these. 1 think A.l.'s case, or the child’s cnse,
was dilferent becuuse | had never aeen it with anyons Mat | knew or thut I couldn't tum
her Into an object, | couldn®t just say thut's just a little girl over thore. | couldn’t do that.
_ - You can'l do that,
(Hearing Tr. pp. 39 - 40). Her feelings were shared by Captaln Denton who responded o questions nt the
Houring by the Respondent’s attorney: '
Q: As for ny the grisliness or gruesomeness of the April 4th ggene, where does it
rank in all the death scenes you've seen?
Al Well, first of all, having known the officer and having n child run over by @
vehicle ar this person you know cnusing the death of that, I've never encountered
that. As fur ey ranking the grotesqueness al it, it's o child. 1t was run over hy a
police car. 0L wag nn secident, 11 had to tank it as e as my feeling, my
emotions, | would be the worst,

i
(2]

Q: That was my next question, o8 far g8 the emotinnal part of the
investigating n crime scene, how did Lhe April 4" investigntion rank
cmotionally?

A Emotionnlly, It wan the worst, | mean, we knew him. 1t was an infani child.

For everyhady it was haed,
(Floaring Tr. p. 81), Captain Denton testificd the investigation in this cnge was unususl and extroordinuey:
: All right. ' Well, ler me ask you this: as o 20-plus year veteran of the Sheriff*s
Office with 70 1o 75 percent of your timo spent in death investigntions, and o8
Raquel's supervisor, would you say thar the April 4™, 2005 investigation
Invalving your former smployee, AL, killlng his two-yeur-old child would have
boen gn extreme situation In her cmployment?

P.5719
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'

A Yes.

Q: Was this u seene that was out of Lhe ordinnry? %,

A Yes. X
(Henrmg Tr. pp. 93 - 94), «

Bven though the Appellant and Qfficer Johnson may not have scen ench other dally when he \glLﬂ
with the Spartanburg SherifTs Departmant, sho tostificds

w The counly was cut into like cight ... ones, 1 was nssigned 1o onc zone; he vﬂlc
nssngnad anothor zond, Sometimes we had two to n zone. Semetimes we didn’t havo but

ona to a zone, So, u lot of Limes if you were in this zone here nnd there was 4 call In tlﬂg

zone that you're nol sure about, it might be n bad call or whalever or Just sounds
suspicious, you go that way to go buek up the officer that responds to tho call... So that's
why 1 said we backed each other up. Did we work In the same aren? ! don't think we
ever worked the same aren, bul we worked side by side, and i1 he pot into fighta or it T got
into {ights, we would respund. He would be there and 1 would be there,

(Hearing Tr. p, 57).  She expluincd the closo friendship that developed as o rosult of their being fellow

police oflicers;
It's hard to helieve ~ that | con recall in all 28 yours, 1 have never had 10 denl with
someone in a violent situntion or in a vielent death = | have novoer had to dent with
someone that 1 actually knew, thot | considered o (riend, not 0 mention n ca-pollce
officer. Wo kine of stick together like a thin blue line, if y'all have cver heard of that
oxpression. We deal with things nll the tima that regulor psople don’t sce, so you get
very close 10 your workers.

(Hearing Tr. p. 29),

Caplain Denton lestified nbout an immedinte chongs in lhc Appellnnt olter the Investigation into
officer Inhnson's duughter:
Q: After April 4, 2005, did you hegin to natice any chnngos in Raquel?
A Yes.
Q: when did you lirst notice u change in Ragucel?
A; That day. Specitienlly.thal duy.
(Hearing Tr. p, 83). The Appeilant began having nightmores and restified, “it kopt bothering me. |
couldn't sleep nt night. 1t would always bo about the fitlo girl, about the fingerprints under the lank."
(tlearing Tr. pp. 24, 50).  She becume vulnerable o other vmotional eventy In her [ife.  Her fumily
physician, Dr. Wieder, noted on April 19, 2005 the Appellunt was upset and crylng lollowing the death of
her cousin who hu!h.rg,d u prolonged Itiness, Fo proseribed Xannx medication and he ook her out of wark
for “u lew days.” Her job parformance began to suffer and Captain Denton asked two chaploing to counset
her. (Hearing Cr, p, B7),  On Aprit 24, 2005 shc passed aut at work for thirty minutes and had 1o be
admitted to the hospital for uncontraliable high blood pressure,  On May 26, 2008 Dr. Winder suspected
something was significuntly amiss in his modicul obsarvation of (he Appellant and noted:
But T am really nt a loss o3 te exploin why this girl's blood pressure i3 running so high.
There hay gol to be either we are missing the bont samewhere or she is not taking her
medicine, 1 has got to be one or the ofher, und | have n feeling T am missing the boat on
something,
The Appellant returned W waork on Jung 7, 2005 but Dr, Welder noied continued panic attacks,
As previoysly mentioned, on August 7, 2005, the /\ppc.llunl sullered o severs mental breakdown.
She destroyed her home, kicked the windows out of her police cruisor, nnd was found by her Enther hiding
in the noighbor's bushes. She was ndmitted ro Spartanburg Medical Cenior for psychotic delusions
including o hallucipation she was traveling on a steambont down the Missinsippl chr with an Imaginary
Hide girl. She was dischnrged to out-petiont cure but ogain hod to be “atoppod up” to In-patlant care on
Auvgust 22, 2005.  Durinyg her hospitalization she was refuctant to open up in group LDllnhLllng hut In
individun} counsoling with her treating psychintrist, De, Ralph Cagtioun, the Appeliant revenled:

'a
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Appellant's clnim is based upon o showing that the accident investigation of April

4, 2005 was an extraordinury and unusual condition of her employment that proximately

cansed her to suffer her mental breakdown,

Medically, it was not contested that the Appellant's life history predisposed her to

being someone who may experience o mental breakdown. The Respondent's expcgif:ﬁo

opinioned that;:

Claimant's early life experience with sexual molestation
could huve predisposed her to develop Post Traumatic
Stress Disorder.  Her description of how her behavior
changed after she was raped is stropgly suggestive of
developing a Post Traumatic Stress Disorder at this time.
This first episode of Post Truumatic Stress Disorder could
have mude her more vulnerable to future traumatic events.
The work event of having (o investigate the death of a
young child, having to mave that child, and having to face
the renlity of how the child suffered and died would
certainly qualify as meeting the criterin of a legitimate
tranmatic event for Post Traumatic Stress Disorder. The
traumatic event may have had special meaning (o the
Claimant in light of her having been abused as a young girl,
and in light of her having worked with the futher of the
vietim.

pon &1
[gt]

_ Also uncontested was the Appellunt's history of depression and bipolar disorder.

From family history, the Respondent's expert stated "[T)his would seem 1o indicate there
y P p )

When | usked her why she wos ovortaking her medicines she returns (0 discussing o case she hud
several months hack when a 2 year ald was rup over Inasdvaerten(ly by n pollce atficer who
ran ovor hia own child. The would have been distragsing but she knew: the police oftlcer

On September 6, 2008, hee tr«..uling chinical psychalogiatl, Luther A. Dichl, Ph.D., raporied:
In dlaCUumng primury issues ot this point, Ms. Murtinez did function in o crimo scenc

investigation with o two yenr old child who was accldently killed when run aver by her

fither who was o Greonville County Deputy,  Ms, Murtinez knew this officer and
indicated that this event toak place In Apell off 2008, She was exiensively involved In the
investigation and understood the renction quite vividly Iram the {nither, She hegon having

problems atier this death and n woeek lafer her coysin died of AIDS.

Rt}
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exists a genetic loading foward some type af disorder. Bipalar is one type of Aflective
Disorder."

Respondent's expert was asked:

IN YOUR OPINION, WAS ANY OF MS. MARTINEZ'S PSYCHIATRIC =
CONDITIONS CAUSED OR AGGRAVATED BY THE ACCIDENT =
INVESTIGATION CONDUCTED BY MS$. MARTINEZ ON 4 APRIL. 20057 "m

3
His response was: YS:

Yes. Both bipolar and Post Traumatic Siress Disorders were aggravated by
The trauma experienced during the accident investigation on 4 April 2005.

THE ORDER

In his Order, the Single Commisaidner made three Findings of Fact which were
relevant ta the decision. Finding of Fact 14 was "investigating the death of a child, even
the child of a former Sherifl's deputy, was not an unusual or extraordinary condition of
Claimant's employment"; 15 was Claimant failed to prove she encountered an unusual or
extraordinary condition in her emplayment on April 4, 2005; and 16 was Claimant failed
to prove the accident investigation of April 4, 2005 was the proximate cause of her
mental breakdown. The Single Commissioner gave no basis for his factual conclugion in
Finding of Fuct 14, and as to Findings of Fact 1.5 and 16, he simply stated to each of these
two Findings of Fact that "[T]his finding is based on all the evident in the record.”

The Findings of Fact made by the Commission must be sufficiently detailed to
enable a reviewing Court to determine whether the evidence supports the finding. Frame
v..Resorf Services, Inc,, 357 S.C, 520, 593 $.E, 2d 49 (S.C. App. 2004); citing Parsons v,
Georpetown Steel, 318 S.C. 63, 456 S.E. 2d 366 (1995). The Order issued by the

({9/”
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Commission lucks the "concise and explicit" stutement of facts, As referenced in Able

- Communicutjons, Ine, v, SCPSC, 290 S.C. 409, 351 S.E. 2d 151 (1986), the Findings of

Fact. of an administrative hody must be sufficiently detailed to enable the reviewing Court
to determine whether the findings are supported by the evidence and whether the law was
properly applied. Implicit findings of fact are not sufficient. Where material facts arcit"E\
dispute, the administrutive body must make specific, expressed findings of fact. Id. cit;ﬁ;i:

istizabal v, Woodsjde-Djvision o River, 268 S.C. 366, 234 S.E. 2d 21 (1977).;?
recital of conflicting testimony followed by 8 general conclusion is patently insu:fl?iciéﬁ;t.
to enable a reviewing Court 1o address the issilcs. Id. Also, see Grant v, Grant Texlilgs,
372 S.C. 196, 641 S.E. 2d 869 (2007), where the Court held a final Order shall include
findings of fact and conclusions of Iaw sepurately stated. Findings of Fact, if set forth in
statntory language, shall be ac¢0mpuniccl by @ conéisa and explicit statement of
underlying fact supporting the finding. ]d, citing S.C. Code Ann., seciion 1-23-350. It is
impossible for a reviewing Court to examine an Order for error if the reasons for the
decision are left to speculation. Grapt citing 1\.Iug IHere, even i‘hough the orders from the
Commission give a summary of some of t:hé testimony presented during the hearing, no

basis for the Finding of Facts 14, 15, and 16 is provided and, thus, this Court is left to

speculate if the proper analysis was applied by the Commission and whether the factual

Gl:l Hd G2 63460
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conclusions upon which the law was applied has a substantinl basis in the record.’
When un administrutive agency acts without first making proper factual f.inding:: as
[543 N

required by law, the proper procedure is to remand the case and allow the ngency the oﬁ:ortﬁqﬁty"”

to make these findings. Frame, supra. -

MENTAL AND EMOTIONAL INJURIES O
In - determining whether a  work-related injury is compensable, thcaWd;'kcrs"*
Compensation Act is liberully construed toward the end of providing coverage rather than non-
covernge to further the beneficial purposes for which it was designed. Shealy v, Aiken County,
535 S.E.2d 438 (S.C. 2000); citing Dickert v, Metropolitan Life lns. Co,, 306 $.C. 311, 411
S.E.2d 672 (341 S.C. 448, Ct. App. 1991),
In determining whether a work related injury is compensable, the Workers’
Compensation Act is liberally construed foward the end of providing coverage rather than non-

coverage to further the beneficinl purposes for which it was designed. Shealy v, Aiken County,
535 S.E.2d 438 (S.C. 2000); ciling Dickert v ropolitan Life Tns, Cq,, 306 S.C. 311, 411

“ There is nothing in the recard which this Court ctin find o support the Inctunl conclusion thal
investigating the death of u child of & former Sherifll’s doputy was "usual or ordinary”, even though Finding
of Fact 14 specilically concluded thay invegiing the death of a former Sherlft™s deputy's child was not
unusial or extraordinury. Again, the Rospondent ealled no witnesses ot the hearing. T"he Claimant and
Officer Denton ware the only witnesses fo testify on the aubject nnd their testimony doos not support
Finding of I'nct 14, ' '

~-10-
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S.E.2d 672 (341 S.C. 448, CL. App. 1991). * A compensable mental injury under the Act is

defined by § 42:1-160, S,.C. Code Anng, which provides in its applicable part:

. Stress arising out of and in the course of employment unaccompanied
hy physicul mJury and resulting in mental illness or injury is nof a personal
mjury unless it is estublished that the stressful t.nmloynmnt conditions

[}
Whether the stressful employment conditions were extraordinary and unusuadz is o>

Lo

~
causing the mental injury were extraordinary nnd unusual in comparisonfo & .
the normal conditions of the employment. : B o W
20 ™ vy
=] '
}

determined by comparing them to the conditions of the claimant’s particular job, nnt o=

conditions of an employment generally. Roec v, S.C. Dept, of Disabilitigs, 377 S.C. ‘346
660 S.E.2d 260 (2008); Frams v, Resort Seryices lnc,, 357 S.C. 520, 593 S.E.2d 491
(S.C. App. 2004), Although stress may be inherent in 4 given job, a combination of
stressful events may still be unusual and extraordinary and, therefore, compensable, Dog

v, SCDDRSN, supra.; She iken Counly, supra., citing Kearse v, $.C, Wildlife

* Also, Workers' Compensation is not-n "fauli-bascd” sysiem of recovery. As discussed herein, the proper annlysis
to apply in determining whelher the work-relnled siresgors wers unusunl or extraardinary requires an examinotion of
the allegad factors s they relnte (o the porticolar employee in order lo give cffect to the legisluiure's intent that
Workers' Compensation be n fuultloss meuns ol recovery. See, Howurd Delivory Serviees, Inc, v, Zurich Americon
Ins. Co., 547 U.S, 651, 126 8. C1, 2108 (2006):

[Wilorkers' Compensation laws sssure that workers will be compensnied for

work-related [njurics whether or nol negligonce of the employer concributed o

the injury...In exchange for na<fault linhility, employers gain immunity from

tort nctions that might yield demages many times higher than awards paysble

under Warkers' Campensation schedules. (emphasls added) pg. 655

The invention of Workees' Caumpensation as it has existed in ihls

dountry involves a clnaslc sacinl trade~alf or, 10 use n Latin lerm, o quid pro

quo.., What is given to the employee {8 the right o receive certaln Hmiled

henefila regardless of [aull... What is (aken away is the employeo's right 1o

recover full torr damnges.,.. for cmployer - they [Workers' Compoensntion]

remove the risk of Inrge judgments and heavy cost generated by lort

litigation...[Werkers' Compenantion) relieves the employer of not only

common=law tort Huhility but also of siatutary liahillty under vistunlly all stie

stotutes, u8 well us linhility in contract and in admiralty, for an injury covered hy

the compensntion ocl,

Pg 662
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Resources Dept,, 236 S.C. 540, 115 S.E.2d 183 (1960).

Assuming the Commission's findings as set forth in its Orders are appropriate for

appeliate review, it is clear that the Commission failed to conduct the proper analysis. In

[l

Doe. v. SCDDSN,. the majority opinion concluded that the standard to be appliec}gjs r'% ‘

whether the wark conditions were unusual to the particular employee's sirains, ngg %,’1 IR

citing 2 Larson’s on Workers' Compensition Law, section 44.05 (4)(d)(1999). In Iié’r z o

concurrence opinion, Chief Justice Toul explained that a fatal error occurs in the a:naly%z; : vl
wn )

when the Commission focuses on the ordinury aspects of the Claimant'’s employment to
the exclusion of an examination of the extmordini\ry. and the consequent use of these
ordinary aspects to sopport the conclusion thaf the injury is not compensab_lc.(’ The
Commission must look at the particulur Claimant and whether the asserted change of

conditions in the employment ure, for that particular employee, unusual or extraordinary,

® An aspect of the C‘lmmunlb llle which the Commission appeors to full (o consider is her struggle nfise
being molested and rape. Even though this is un event which the employer's oxpert witness seems (0
eonclude wus signlficant in her predisposition o having amational Issues, it appears [0 have ao Imporiance
1o the Commission,

A signilicant renson behind the positlon of the majority's opinion thal the work conditinns need o
“be annlyzed ns to "the purticular emplayee's normal sirains” and the Chicl Justice's coneurrence apinfon
that a chunge in the employes's working candition needed to be evalunled as to "how the conditions affect
the Petitioner [the purtlcular employoe]” is, ngain, in order to elfectuate the legisintive purpose | see
faotnote S, hut ulso the opinians are consislent in preventing Injurles from heing compensable hused on o
veasonable ar [ault-boge analysis.

Respondent references the lack af a pallcy In the Sherill" depariment as o renson in support of the
Commission's decision. The exislence or lack of o policy, again, indicates nn Improper focus In the
Commission's analysis. 11 is also suggestive of n "fuuli-hnsed” anulysis which Is contrary lo the faultless.
based" means of recovery found In the Workers' Componsation Act. Also, our Supreme Court hng nover
npplied an ohjectivie standurd ol "rensonable” cmploymant when consldering whother 1 worker was
exposed to "unusuil of t.xlruord(nury“ wark conditions, but rather compared to the Cloimant's particular
job. Shealy, sugra. This Court alao notes that il the quality of friendship belwoen the nthor of the
deceased child und the Appellunt it on issuo, the quantitative factors are, ugain, 1o be measured from the
Appellant's pasition in arder 1o avoid o faull systom of naulysis based solely on the negligonce standuord of
reasonableness. Additionally, alio what hecomos a nonsdeterminative factor in o fautticss-hased nnulysis is
the correctness ar incorrectness ol Officer Demon's decislon 1o keep Appellnn! on the aceident
Investigation oven (though she asked lo be remaved,

-12-
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and, must evalbale how the changed conditions aflected the Cloimant.  Additionally,

similar to the Court's analysis in Dae, the fatal flaw in the present case is the focus on the

ordinary aspects of the Claimant's employment to the exclusion of an examination of the

Stokes v, Firsl Nutl Bunk, 298 S.C. 13, 377 SE2d 922 (Ci. App. 1988). The

s

_ E o

extraordinary or unusual, and the ctfects on the Appellant of these factors, [d,, citllp
o W

N

o

-

oz

Commission's Order in

s

the present case is void of the required analysis and, thereforg¥as
- -~
T

a matter of law, i8 reversed.

The Court also

noles the only witnesses who testified whether the investigation

conducted on April 4, 2005 into the tragic death of Officer Johnson's infant daughter was

wsual or unusual, ordinary or extraordinary were the Appellant and her supervisor,

Cuptain Denton.  They both testified the April 4, 2005 investigation was unusual and

extraordinary becuuse,

umong other factors, in their combined forty-eight (48) years of

law enfarcement experience, neither had ever heen called upon ta investigate o violent

death invalving a person they knew and a fellow officer.”

’ Captain Denton testified:
Q:

A

>O020o»0

9.

So tho et that she was investigating a child doesn’t ko It out of her ordinary
invastigation, doces it?

I don't-think the whale + you get tho whole story until you ndd the conditlon thar
existed, nnd the whole truth fy that, that condilion existed that day, and { think It
was extroordinary becuuse of that,

Because...

| don’t think it was ardinary thaf day,

Pordon? )
I don't think it was on ordinary job ar anybody that day, and [ think ..,

But what she did was ordinary I her job, wos il nol? .
Whot she did was her job, Ordinary, if you're talking abour, you know, had it
been anywhere else that dy, it would have been ordinary. Bui it wasn't

nnywhere clso, and that's ...
Wel), ax fur 68 the child is concerncd ~ let’s take the father out of it, If some

other child had heen run over, would you consider that to he
extruordinury?

To:864 235 £B15 P.13719
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Tf the Commission's Order is proper for judicial review, then the analysis required by Dog v,

SCDDSN was not accomplished by the Commission and the Order should be reversed.”

~y
PROXIMATE CAUSE = & .
»r T
. v s M a0t
Additionally, the Commission's Order and finding as to proximale cuuse 18 dc..rczenl.fgk a ,
_ , o

matter of law and is reversed. Again, assuming the Order is sufficient for judicial rg‘;\j(gxem:ghc RS

Flb e T
Commission's Findings of Fact a8 to proximate cause was that the Claimant had "fuiledZ pl;LlVE'k :

L

S

the accident investigation was "the proximate cause of her mental breakdown®. By using the
terminology "fuiled to prove", thia Court upplies a traditional reading of these terms to believe
the Commissioner felt "the burden of proof” as to an element of the claim was not established by
the employee. As such, the Commission's finding is clearly erroneous, upplying the substantial
evidencc standard of review, because the only conclusion that can be drawn from the medical

information is that there exists the neccssary showing of proximate cause to link the accident

A That's not what huppenoed, '

Q: Well, I'm nat nsking you — 1*'m snying tssume [F it was somo othor porsan’s child that had
been run aver, then would that ~ nnd she investigated the child, would there be pnything
unusual or extenordinnry nhaut thot?

A No,

Q: So it boils down 10 the fuct that this child was a former cmployee of the Sparinburg
Sheriffs Depnrtmaont?

By the Commiassioner: The child's ihther.

Q: 1'm sorry the child’s father.

A It boils down fo this ~ that’s half of tho fact. The other half of the fact s, ngain, 1t’s
an Infant thnt was run over hy o pelice cur that was driven by o former employee
whom we wero frionds with. That's the whole fact. (Emphasis ndded)

(Hearing Tr, pp. 98 - 99).

" Given the evidence in the record which supports i linding in favor of Appellani, it is due to this Court’s respect for
the rolo of the Commission ns fact-finder thut the decision is to remand the caso given the defectivencss ol the Order
rather than reversal. However, if remand (o allaw the Commission the opportunity to apply the correct legal analysis
s not proper, the Court can Find that based upon the substantinl evidence stnadard of review (substantiol evidencs
heing not a mere seintilin of evidence nor evidenco viewed blindly from one side, but such ovidence, when the
whalc record ig considered, as would allow reasonublc minds Lo rench Ihe conclusion the Full Commission reached),
the record daes nol suppork the decision made by the CommIsslon when this Court applics the proper legal test to the
record,

/.. -t
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investigation of her friend's child's death and her mental hreakdown.”
The Commission's Order does not suggest, implicitly or expressly, that the proximute

~
cuuse element of the claim fails because of some intervening or superseding ucl. An m@ved@g ‘
- “
oM
act or superseding act that breaks the proximule cause link is, traditionally, in Lheiqhtu%’of"_f,;.

v-v-. .‘ .]

affirmative defenses to which the Claimant docs not beur the burden of proof. Adddona@ in;

view of clear und uncontested evidence of proximate cause contained in the mcdlculaucora- thc )
<y
Commission's Order requires the Court Lo speculate as to how, Tactually, the Appellant :l?d not
meet her "burden of proof”. This Court strains to infer the analysis used by the Commission in
its Ordef to find the burden of proof ns to causation was not met by Appellant. The medical
testimony overwhelmingly establishes the chusative Hnk to the work environment even when
considering her pre-existing mental issues and the subsequent death of her husband's cousin,
Additionally, the only case law referenced to the Single Commissioner was Nawa V.
Wackenhut Corp., 341 S.E.2d 800 (S.C. App. 1986). Any reliance by the Commission o
restrict the "proximate cause" link, as apparently advocated by the employer before this Court is,
as o matter of law, misplaced if Nawn was presented for the legal proposition that work-related
stressors are required to be "the sole” factor that created this injury, Nawa is factually
distinguishable from the present case in many respects. Nawa dealt with whether a fatal stroke
was caused by job-related siress or by sexual intercourse, In affirming the Full Commission and
the Circuit Counst, the Court of Appeals noted the testimony of a cardiologist which supported the

factual conclusion that the rupturing of a berry aneurysm is most commonly associated with

sexunl intercourse and also noted another physician's testimony that "most probably” the

Y Seu 8.C. Codo § 42-1-160 where cuusation for meninl Injurics or stress requires medican! cousatlon.

-15-
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employee would not have suffered the stroke had he not been engaging in sexual infercourse,
This Court notes the quality of evidence as to the issue of proximale cause, or luck of proximate

cause, presented in Nawa is not present in this case. As noted herein, Respondent's medical

8
16821

expert's opinion supports the proximate cause element of Appellant's cuse. = '

pey} m -
The Commissioner further found that the *Claimant failed to prove that thé; hccﬁcm‘.‘;;’,z; J
gl wn (".-.C 3! -
AN

1 3 H H ' » " "J vl :
investigation on Aptil 4, 2005 was the proximate cause of her mental breakdown...” thmppsis<i- ¢

[N

it

& untisual:
m 4

conditions of employment were “the” proximate cause of a mental stress injury, only that the
P :

4

added) (Finding of Fact no. 16). A claimant does not have to prave the extraordinury

stressful employment conditions proximately caused the mental injury. Sce Nawa,

A proximale cause of injury is a cause which, in a natural and conlinuous sequence,
produces the injuries and dumages, and without which the injuries and damages would not have
occurred. Every natural consequence which flows from u work-related injury, unless the result
of an independent intervening cause sufficient to break the chuin of causation, is likewise
compensable. See Tutum v, MUSC, 346 S.C. 194, 552 S.E.2d 18 (2001) where the uct of a
physiciﬂn committing malpractice does not break the chain of causation,  The original work-
reluted injury is regarded as the proximate cause of the damage flowing from the subsequent

st Co., 226 S.C. 37, 83 S.B,2d 460

negligent treatment. Tatum citing
(1954). It is universully recognized that there may be more than one proximate or legal cause of
an injury. Where several causes producing an injury are concurrent and each is an efficient
cause without which the injury would not have happened, the injury may be atiributed 1o all or
any of the causes. Childers v, Gaslines, [pe.,, 141 S.E.2d 761 (1966); Sanders v, Western Auta

Supply Co,, 183 S.E.2d 312 (1971). While there are cases that use the phrase “the” proximate

«16-
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cause in discussing the legal standard for establishing causation in a workers' compensation

claim, these cases do not limit the well-estublished rule of causation in workers’ compensation

: ~
) S
claims that has éxisted for over fifty (50) years. The fact that a claimant may have,sufﬁ;rcdtﬁbmﬁ :

1 m .
u pre-existing mental condition does not preclude Workers' Compensation benefits fd? i rﬁntal

[ 1- "
I

I . ~| ,=.
injury. Doe v, $,C, Dept, of Disabilities, supra.; Ellison v, Frigiduir Home Progucts, ¢638 Q:E 2(1
f“

664 (S.C. 2006). A work-related accident which aggravates or accclerates o cpre-umstmg_.
condition, infirmity or discase is also compensable. MLMMLQW 458
$.E.2d 76, citing Brown v, R.L. Jordan Qil Co,, 353 S.2.2d 280 (1987)."

The only causation conclusion that can be drawn from the record helow is that the

Appellant established her burden of proof that her mental injuries were proximately caused by
the stress from the accident investigation. The Appellant begun having recurring nightmares
“about the little girl, about the fingerprints under the tank.” (Fearing Tr, pp. 24, 30). Her job
performance began to suffer and she was referred for counseling. (Hearing Tr. p. 87). On April
24, 2005 she passed out at wark for thirty minutes and admitied 1o the hospital for four days
becuuse of uncontrollable high hlood pressure. After her discharge, Dr. Weider kept her out of
work while he struggled to control her blood pressure and, not knowing the specifics of the
investigation, wrote in his affice note he felt like he was missing something, The Appellant
returned to work on June 7, 2005 but continued to suffer panic attacks, all leading to her severe
mental breakdown und psychatic episode on August 7, 2005, Her medicul records relule the

onset of her mental problems to the investigation on April 4, 2008,

" 10 o Warkers' Componsation nction, 8 wark-related nceldent which nggravales or nccelerates i pre-existing
condition, inllrmity, or disense is ulso compensable. fgl,
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There is no evidence she was anything ather than an honest, diligent, and hard working
law enforcement officer who was uble to do her job., Additionally, nothing is contained ig the
jor )
)
-l ) .
orders that suggest the Appellant and her witnesses were not creditable. ,Nambly;"lhc L
[} I

Commission mentioned the defense expert’s opinion that the Appellant had pre-existing bi&ablufﬂ:;_..'j
o R TR

[sprey
[

c ™ by

disarder and PTSD (a proper Doe v, DDSN analysis would weight her pre-existing cqdditien A
- . a - . . . . . e v,
positive faclor to find compensubility) but incxplicably failed to mention this same Gpert's
opinion that the asccident investigation of April 4, 2005 aggravated these pre-existing

conditions."!

Based upon n comprechensive review and consideration of the record,

AN of the doctors, psychintrists, and counselors wha submitizd modical opinions, including the delense experis,
stated the investigation of the tragic death of Officer Johnson's infont daughter an April 4, 2005 ¢ouged, aggravaled,
or contributod 1o tho Appellant's mental injury. Dr. Dlchi wrate, “it is my opinion that her curvent psychological
dilticulvics and impairment in wark functioning were precipitated by the work reluted stressor on April 4, 2008."
When Dr. Welder learned about the investigation ho put the pieces together und wrote, “She hns been hospitatized
for cmotional probloms aficr the investigation of o former deputy who ran over hig Hitle two-year-old girl in their
driveway accidently and it was just the lust straw for Raquel.” Dr, Costriotta wrote!
The above relerenced paticnt {s currently under my cure lor Major Depressive Disorder the Post
Traumatic Stresy Disorder. 1t is my profassional oplnion that the patient’s current condition s
directly related to the incident that occurred In April of 2005 while employed with the Sheriff's
Department.  Ma. Martinez {nvestignied the secidental demh of o (two year old child whose death
aceurrod while hor father was moving a cnr,
And, the delense expert responded Lo o specllic weition guuestions and sioted:
3) IN YQUR OPINION WAS ANY OF MS, MARTINEZ'S
PSYCHIATRIC CONDITIONS CAUSED QR AGARAVATED BY THE ACCIDENT
INVESTIGATION CONDUCTED BY MS, MARTINEZ ON APRiL 4, 20057

Yes, Both Bipolar und Post Traumatic Stress Disordors wore aggruvalod by the

Traurs experienced during the aceident Investlgation she conducied on April 4,

20085,
Where the evidence is susceptible of bul one rensonable inferenee, the question is one ol law lor the court tuther
than anc of Fuct lor the Commission, Mullinnx, supra. nt 80; Gloyer va Rhatt Jackson Co., 267 S.B.2d 77 (1980),
The Commission’s finding that the Claimant "failed 10 prove” (he necldent investigation ol the tragic death of
Officer Johnson's infant daughter on April 4, 2005 was not the proximate cause of her meatal hrenkdown is not
supporied by substantinl gvidence and s nffected by an error of Jaw, even if the Orders are praper for appellate
review, Al) of the medical opinions in this case, establish thut the Appellant's mentol injury was proximately caused
by the investigation into the tragic denth of Offlcer Johnson's infant dnughier on Aprll 4, 2005 s a maticr of law.

-

-
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IT IS HEREBY ORDERED that the Decision and Order of the South Carglina
Workers Compensation Commission is reversed and the case remanded for further review

consistent with this Order.
AND IT 1S SO ORDERED.

s
‘The/Flondruble J, Mark Haycs, 11
PrgSiding Tudge / N
urt of Common Bi€as, Seventh Judicial Cn_rcmli? § .
e o
o
= 3 g
g"“w\) Spartanburg, South Carolina .i'j > . [,’
’ 2 f__%ny of February, 2009. b3 : (”
, &
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