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STATEMENT OF THE CASE

Appellant was indicted by an Onenee Ceunty grand jury in
December 2004 fer arsen in the secend degree, burglary-in the
first degree, grand larceny, tws ceunts ef mﬁrder, and pessessisen
»f a weapen during the cemmissien of a vielent crime. App. 974-
985. He preceeded te trial befere the Henerable Perry M. Buckner
and a jury on August 29, 2006. Denald Allen and C. Elizabeth
Waldrep represented Appellant, and Mindy Hervey and David Wagner
served as the assistant seliciters.

After a three day trial, the jury feund Appellant guilty
aé indicted. App; 666 11. 5;25. Judge Bﬁckner sentenced him
top a life séntencé en each of the murder'chﬁrges, twenty-five
years en the arsen charge, five years en the grand larceny charge
five years on the pessessien of a weapen charge, and ;hirty
years »n the burglary charge, all cencurrent. App. 671 1. 17~
App. 672 1. 19. |

Appellant's cenvictien were affirmed. State v. Frady, Op.

Ne. 2008-UP-634 (S.C. Ct. App. filed Nevember 12, 2008). The
remittitur was sent en December 3, 2008. App. 685. A timely
applicatien was then filed eon er abeut April 13, 2009. App.
868. The state made its Return on sr abeut October 19, 2009,
App. 701. Appellant thereafter amended his applicatioen. App.
699. As a result, the state filed a Amended Return. App. 708.

An eﬁidontiary hearing was cenvened en Ocﬁeber 3,?&011 befere
the Honerable J. Cerdell Maddex, Jr. App. 716. R@aney Richey
represented Appellant, and Kaelen May appeared en behalf ef
the state. Multiple witnesses teétified, but the first ferty-

feur minutes ef the hearing were net preserved. App. 717-718.
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An Order of Dismissal was filed en January 19, 2012.App. 729.

A metien te Remand fer Recerd Recenstructien was filed en
July 12, 2012 by Appellate Defender Breen Stevens. App. 752-
754, On August 10, 2012, this ceurt issuéd an Order granting
the ﬁetien and remanding the case fer recenstructien ef the
missing portien ef the recerd. App. 832-833.

Judge Maddex wrete the Ceurt a letter en February 28, 2013
indicting that the recerd cesuld net be recenstructed adequately.
App. 834-835. On December 9, 2015, this Céurt affirmed in part,
vacated in part, and remanded Appellant's matter. App. 837-839.
Because meaningful aspellate review was impessible fer six
greunds, the case was remand.

An evidentiary hearing was then held befere the Heonsrable
Jecelyn Newaman en June 26, 2017. App. 840. Robert Mills Ariail,
Jr. represented appellant, and Linsy Mccéllister appeared en
behalf ef the state. Appellant and trial ceunsel testified at
the hearing. An Order ef Dismissal was issued on Sestember 5,
2018. Aps. 955.

This pre-se petitien fellews:



ISSUES PRESENTED

ISSUE 1,

Appellant ebject te Jehnsen brief and petitien te be relieved

ef csunsel.

ISSUE II.

Did the P.C.R. Ceurt erred in denying appellant's claim when
lwhen trial ceunsel failure te object te the Cesurt 1nstruct
the jury that it may infer the existence ef malice when th=

deed was dene with a deadly weapen.

ISSUE III.
Did the P.C.R. Ceurt erred in net finding trial ceunsel
ineffective by net ebjecting te the State intreductien ef
unfair prejudice character evidence in vieglatien of Rule

404(a)(1), SCRE.

ISSUE 1v.

THe P.C.R. Ceurt errer when trial ceunsel failed té ebject
te the breken chain ef custedy and tainted evidence, when
the evidence ebtain was a preduct of an illegal search, under

the 4th and 14th Amendment, State and Federal Censtitutiezn.,



ISSUE I
AppellEHEB%ject to Johnsen's brief and petition to be relieve
Ll % . R

of ceunsel.

This matter cemes before the Court as an Objection te Johnson
petition filed by Appellate defender Tayler D. Gilliam, esq.,
of the South. Carelina C@mm1551en Qn Ind1gent,pg‘en5&,‘ﬁv*-llant
assert that the appellate defender should be held ineffective,
more impertantly, counsel petitien to be relieve as ceunsel
should be denied.

On July 29, 2019, Teyler D. Gilliam (Gilliam), esq., filed

a ne merit appeal pursuant te Jehnsen v. State, 294 s.C. 310,364
S.E.2d 201(1988), claiming the appeal is witheut legal merit
sufficient te warrant”a new trial while subseqqenély motiening
this Ceurt te be relieved ef ceunsel.

Appellant ebject's to Gilliam's petitian te be reli?ved as
appellate ceunsel en the greunds that is meriterieus and sub-
stantive issues av1a1able and unbriefed that was prepery pre-
served fer appellate review during trial.

Appellate asserts he has a.right ﬁo th? effective assistance
of appellate ceunsel en his cellateral appeal as a matter ef
right. Gilliam's sheuld net be relieve as ceunsel and this Ceurt
sheuld ereder Gilliam te brief the substantive issues appellant
raigsed in his Pre-se Jshnssn petitien.

The thnSQﬁ's petitian befare this'C@urt, Gilliam raised:

"Whether the f.C.R. Csurt erred in denying relief, where
trial ceunsel filed a pre-trial metien te change ‘venue in a
deuble murder case in « small cammunity, where the matter had

recieved significant press ceverage such that the case had a

fair ameunt of neteriety, and where trial ceunsel withdrew the
7



mstien?"

Appellant first contends that, Gilliam,esq., was ineffective
for raising a meritless issue and it has no-substantive basis
for a federal constitutional claim. Appellate counsel, Gilliam,
esq., failed to challehgé ény-of the substantive circuit court's
rulings; such as:

a. "DId the P.C.R. Court erred in denving appellant's claim
when trial counsel failure to object to the Court instruct the
jJury that it may infer the existence of malice when the deed
was done with a deadly weapon."

b. "Did the P.C.R. Court erred in not finding trial counsel
ineffective by not objecting to the State introduction of unﬁéii
prejudice character evidence in violation of Rule 404(a)(1),
SCRE,"

c. "The P.C.R. Court error when trial counsel failed to object
to the broken chain of custedy and tainted evidence, when the
evidence obtain was a product of an illegad search, under the
4th and 14th Amendment, State and Fede;él Constitutioen.”

Failure of appellate counsel to brief these substantive
issues, would prevent consideration of the appellant's federal
constitutional.question, moreover, the Johnsen's petition lacks
any exhaustion to issues raised in the circuit ceurt that was

properly preserve, State v. Heoffman, 312 S.C. 386,440 S.E. 2d

869(1994). See alse Simmons v, State, 419 S. E 2d 275(1992),

Gllllam 5, esqg., representation fall bel@w the ebjective stander

of reasenableness when it weuld allow the State to evercome

)

the cellatera’ hurdle of +hwo appa!lant's Yot Jttempnt te

&

W}

free and and unpunished at the appellate Ceurt level,
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Appellant respectfully request this Ceurt te deny Gilliam's
petitien te be relieved o¢f ceunsel and erder appeinted csunsel
- te redréft appellant's brief te centain the underlying sub-

stantive issues. Dsuglas v. Califernia, 373 U.S. 353,356,83

S.Ct 814(1963); Lucy v. Evitts, 469 U.S. 396,105 S.Ct. 830(1285);

Anders v. Califernia, 386 U.S. 738,, 87 S.Ct. 1396(1967).




ISSUE II.
"Did the P.C.R. Court erred in denying appellant's claim
when trial counsel failure te object to the Court instruct
the jury that it may infer the existence of malice when the

deed was dene with a deadly weapon."

The last statement in the trial ceurt charge te the jury as
fellews:

"Inferred malice may arise when 19 the deed is dene with

with a deadly weapen. A deadly weapen is 20 any article,

instrument, or substance which is likely to 21 cause death er
great bedily harm, Whether an instrument 22 has been used as
‘@ deadly weapen degends on the facts and 23 circumstances ef

each case,
24 Ladies and gentlemen ¢f the jury. I have new charges 25 yau

on the law in erder te help yeu and guide yeu,.,."
Trial Recerd page 653 11, 18-25.

There was testimeny that appellant, in this case had "a dis-
agreement between ene ef the--gr beth victims."Trial Recerd
sage 628 11. 21-24, Mersever, the trial Ceurt did not specifcally
instruct the jury it ceuld reject an inference of implied malice,
Thers was evidancs?resented that weuld reduce, mitigate, excuse
er justify a hemicide--caused by the use e¢f a deadly weapen,
juries shall net be charged that malice may be inferred frem
the use of a deadly weamen. See Trial Recerd page 633-634,
Exhibit A.

Objecting te the Ceurt's jury instructien which stated that
malice ceuld be inferred frem the use ef a deadly weapen dis-

regarding the princisle established in Arneld v. Evett, 113
F.3d 1352, 1356(4th Cir.1997)., thus shifting the burden ef

10



preof frem the state te the Appellant. arneld's case predated

the Seuth Carelina Supreme Ceurt case ef Belcher v. State, 685

S.E.2d 802(2009) by mere than twelve (12) years and represents
the established fedéral-law standard in the Fourth Circuit,.By
aisregardiné this cleariy established federal standard, the
Appellan's trial ceunsel was ineffective fer failing te request

the permissive inference charge cencerning the use ef a deadly

weagen remains a cerrect statement ef the law where the enly
issue presented te the jury is whether the Appellant has
committed murder,er manslaughter. Futhermere, trial ceunsel

was ineffective fer net requesting that the jury ceuld reject

@an _inference ef implied malice.St2te vy, Burdette 2019 WL 4337783

State v. Stanke, 402 S.C. 252,260,741 S.E.2d 708,712(2013),

& jury charge instructing that malice @ay be inferred frem the
use »f a deadly weasen is ne lenger geed law in Seuth Carelina
where evidence is sresented that weuld reduce, mitigate, excuse,

or justify the hemicide. (citing State v. Belcher, 385 S.C.

597,600,685 S.E.2d 803-04(2009)). State v. Nerthcutt, 372 s.cC.

207,215,641 S.E.2d 873,877(2007); State v. Scett, 414 S.C. 482,
779 S.E.2d 529(2015). |
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- ISSUE III.
"Did the P.C.R. Ceurt errzd in néf*finding trail csunsel
ineffective by net ebjecting te the State intreductien ef
unfai; grejudice character evidence in Qi@}atian e¢f Rule

404(a)(1), SCRE.

There was ne physical eVidence, ne identificatien evidence
ner any testimenial evidence---te link the Aépellaﬁt te the
‘crime scene er the victim's murder. As in State v. Turner,--

S 4 : -
S.C.--,109 S.E.2d 119(1921) "His cenduct after the hemicide

cannet cenvict him ef an effense that the state failed te wreve."
"While the...case raised a sussicien...it did net wafrant a

verdict ef guilty." State v. Epss,--S.C.--,395 S.E.2d 769,786

(1946).

THe P.C.R. Ceurt feund trial cesunsel did:chSSA&xaminex
Kevin Comer dnd_“trial ceunsel did indeed cress-examine C&%er
as te his cri%&ﬁal record and the alleged cenversatien é5§ut
LSD." See Order smage 11. |

Hewever, trial ceunsel did net attemst te prevent the

inclusion ef the LSD under a sre-trial metien fer In Camera

er motion fer a Jacksen v. Dennsa. In Rule 404(b),SCRE states:

"Evidence of ether crimes, wrengs, er act is net admissible
te spreve the character eof a sersen in erder ta'sh@w actien iﬁ
cenfermity therein"). There was a feas&nable prebability that
the trial Ceurt weuld have exclude it under Rule 403,SCRE,
"Alth@ugh relevant,’evidence may be excluded if its srebative

value is substantially eutweighed by the dangeriwf unfair sre-

judice.

12



State v. Nelsen, 331 S.C. 1,501 S.E.2d 716(S.C.1998); State

\State v. Stskes, 279 S.C. 191,304 S.E.2d 814(1983) and State
v. Lyle, 125 S.C. 406,118 S.E.2d 803(1923). See e.g., 0ld Chief

v. United States, 519 U.S. 172,117 S.Ct. 644(1977).

Trial ceunsel failed te ebject te Cemer's testimeny as it

was high}y ambigueus, in which the state relied heavily usen
éuch_égzihryed testimeny in its clesing argument.ﬂ

"Because that's what he tells Kevin 22 Cemer. Yeah, its ene
thing te sit there and say, yeu 23'kn9w what, my father, he's
just frustrating me. I'm‘just geing te kill him. It's anether
t® ge, hew much LSD de yeu recken it takes fer it te de it befere
it becemes traceable. I mean, that's a whele ether level of
2 cenversatien." Trial Recerd sage 609 11. 20-25, page 610 1l..
1-2; "Whe's talking te 5 Kevin Cemer abeut hew te kill them

in an untraceable way 6? Whe's get that much meanness in thegr

heart? Trial Recerd gage 615,

111

In this centext the state used this evidence "ef a persen's

character er trait ef character is net adaissible fer the gurpese

of sreving actien in cenfermity there with en a garticular ec-

casien.
k3

Agsellant did net testify in his ewn defense., Cemer's testi-

meny was not as the state preclaimed. See attached Exhibit B.
The Recerd reflects:

Cemer 7 A: We had just been talking just different stuff. The

8 usage ef LSD get breught upg. And several e¢f us was 9 talking

" about...it's nentraceable, this, that, 10 and the ether. *

* * he talked abeut him and his dad's relatienshig. 15 And

13



he talked abeut if his dad was eut of the way, he'd 16 have

the heuse and this, that and the ether...."

Comer 20: "How he wanted his dad out of the way. 15 His brother

Barry net to a great sxtent * * *"he always talked [abeut]

Costa Rice...in Flerida." Trial Record 423 and attached exhibit.

Trial ceunsel guestien Cemer's "abeout LSD, tee, yeu claim...?

Cemer answered 4"Yes, sir, We had been in a conversatien talking

5 abeut drugs. And when it ceme up that LSD was 6 nentraceable

in mest texicelegy reserts, he TWINKLED. And 7 he asked me

several guestien s abeut it." Trial Receord spage 429 11, 3-7,

Altheugh the State lebbied feverishly teo cennect Apsellant
te the crime(s), it insisted upon intreducting Cemer's te testify

that LSD was and untracable drug" and Cemer's surely didnot

testify that Appellant "threaten te "kill them" but never exelain

when this se call cenversatisn te glace and whe were the several

pther geople. See exhibit B, It was irrelevant and it was unjust

prejudical testimeny that shift the burden te the Apsellant.

Testimeny which was net substantiated by any ferensic evidsnce,

or any ether gvi@énce that LSD was untraceable/ as ﬁr@claimed;

‘ner did such.tgstiményﬂhéd any nexis with the criminal charges
tﬁé‘ﬁ%sgﬁliaﬁt had ta face at &rital, vielaéing Rule 404, BCRE,
Phis did net evan rewetely suggest wurde¥. Heweves; the Stake
g#lugged the large hele in its case with this very distractien,
~that required the State te preve Appellant's gresence at the

scene «f the crime. See. e.g., Resebere v. State, 454 S.E.2d

312,313(1995); State v. Perter, 109 S.E.2d 716,729(1959), g

in the censtitutienal sretectien ¢f reasenable dsubt.

14



ISSUE 1IV.
”The P.C.R. Ceurt errer when trial ceunsel failed te ebject
te the breken chain ef custedy and tainted evidence, when

the evidence ebtain was a sreduct ef an illegal search, under

the 4th and 14th Amendﬁent, State and Federal Constitution.u

Accordingly in appelléﬁt's 0rd§r ©f Dismissal, dated September
5, 2018, the circuitncaurt cencluééd‘that triélvcpunsel failure
te object te admigsien &f evidencé en the alleged van introduce
at trial. The Order stated: "prial counsel ﬁestified he felt
the van was no way te keep it eut completely. Hewever, he
testified he was ablg'tm cress-examine the efficers and argue

te the jury the van was unreliable evidence*because:@f the chain-

ef-custedy and that, if anything, the van supg&rtad‘Appellant's
third garty guilt defense because the finggx;prints and palm
srint feund in the van were net Aspellant's." Order sage 16-
17.

In State v, Brswn, 698 S.E.2d 811,815(S.C.Ct.APP.2010), under

Ehe search incident te arrest exceptien, if the arrest is
suppwrtéd by grebable cause, solice efficers may search an
arrestee’'s persen and the area within his er her immedediate
;@ntr@l fer weapens and destructible evidence within first

ebptaining a search warrant. State v. Ferrell, 266 S.E.2d -869

871(1980).{H9wev&r, this dectrine dees net allew law enfercement
officers te cenduct a warrantless search .eof an arrestee's aute-
moblile after the arrestee has been handcuffed er eother wise

prevented frem regaining access te the car, unless it is reasen-~

able te believe (1) the arrestee might access the véhicle at

15



the time of the search, er (2) that the vehicle centains evidence

of the effense of the arrest. Arizena v. Grant,--U.S.--,129

S.Ct 1710,1723-24(2009) (limiting New York v. Belten, 453 U.S.

454,(1981) and Thernten v. U.S. 541 U.S. 616(2004)).

The cencurrence asserts that search and seizure cases analyzed
undere the Fourth Amendment have made distinctiens between
vehicles garked in public and private glaces. However, there

has never been a clear statement by the United States Ceourt

that a warrant is required befere a vehicle is search in a

srivate place. In fact, the Feurth Circuit has stated there
should not be a bright-line rule that the automebile exception
may - never apsly when a vehicle is statiened on grivate eor re-

sidential sreperty. United States v. Broeks, 345 F.3d 231,237(4th

Cir. 2003).

Appellant centends that the P.C.R. Ceurt erred when in its

order it stated: "Since officer Hunnicutt and its ewner ™ = =

had lecated the van, he released it back te the owner that night,
and ne ferensic @r@cessiné or evidence collectien was dene [that
night] ef September 22, 2004. Officer Hunnicutt tesfified that
they were unaware of [may] being in-cennectien te a murder.

The next day they return and seizure the van. See Order.

Clearly, the P.C.R. Ceurt failed to note that the intervening

act regiured the police te obtain a search warrant, therefore,

the search and .seizure of the van was unreasonable accerdingly
te the Fourth amendment. United States v. Sgrinkle, 106 F.34

613,619 (4th Cir.1997).
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CONCLUSION

Based on these forgoing, Appellant respectfully requests
that this Court to request appellate counsel Gilliam's to

redraft appellant's issues set froth herein.

Taylor D. Gilliam, Esq.
Attorney for Appellant

Afijpellant

This !(pth day of august, 2019.
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