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Appellant submits this reply to the return on the South Carolina Attorney General
(*AG”) to her Petition for Rehearing in this matter.

As an initial matter, Appellant submits that the facts set out in her Petition were properly
cited and found in the record. Because the AG identifies no specific fact(s) which are alleged to be
outside the record, Appellant does not undertake to reiterate or rehash the facts, but does incorporate
her Petition herein where relevant.

Instead, the AG argues that this Court should find the entire case mooted in light of its
assertion that it has produced all responsive documents. The AG argues that Appellant should have
to specifically identify documents to be produced, a suggestion which is completely unsupported
by statutory or case law regarding the FOIA (as is apparent by the AG’s failure to cite a single
statute or case in support of its position). The AG appears to acknowledge in footnote 3 of its
Return that it has not produced any responsive documents in possession of its counsel, Sweeny,
Wingate and Barrow, P.C. (‘“SWB”), because Appellant did not specifically request documents
from that firm. Appellant respectfully submits that the FOIA does not place upon her the burden
of knowing or alleging where each responsive document is held, and in fact, appears to place the
burden on the public body of producing responsive documents beyond those in the direct possession
of the public body. S.C. Code Ann. §30-4-20(c) sets forth:

"Public record" includes all books, papers, maps, photographs, cards, tapes,

recordings, or other documentary materials regardless of physical form or

characteristics prepared, owned, used, in the possession of, or retained by a public

body.

Appellant submits that the AG has the obligation of producing documents “prepared,
owned, [or] used” by the AG, even if same are in the current possession of SWB, which it employs.
The AG’s position, as set out in its Return, appears to indicate that any person requesting documents

or information from a public body is tasked with instructing the public body on where to find its



own public documents. This conflicts with the plain language of the FOIA statutes, and Appellant
submits that the AG’s argument in its Return gives a non-hypothetical example of why her Petition
should be granted.

Because the AG has never given a proper response to the 2011 FOIA request, setting out
what documents he possessed and what documents would be withheld under a specific exemption,
it would be impossible for Appellant to have to go fishing for each specific document, including its
location. Appellant again asks that this Court grant her Petition for Rehearing and direct the AG to
fully respond as set out in S.C. Code Ann. §30-4-30(c).

Conclusion

For the foregoing reasons and those set forth in her Petition for Rehearing herein,
Appellant respectfully moves this Court to grant a rehearing on the points above or, alternatively,
to substitute this Court’s June 19, 2019 opinion with one which directs that the AG fully respond
to the FOIA request, and produce all requested documents and remand the matter for a final
determination of attorneys’ fees and costs.
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