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ASST. SOL. CORNWELL: The State calls Izell Hair. May
it please the Court, Your Honor? Before you is Izell Hair.
He is with his attorney, Belinda Davis-Branch, to plead
guilty to criminal sexual conduct with a minor, second
degree. That was originally charged as criminal sexual
conduct with a minor, first degree. The State is allowing
him to plead as a second degree offense. It is an open
ﬁlea. The State will be making its requests regarding
sentencing during mitigation.

-THE COURT: 2ll right. Please swear the defendant.

(Whereupon, the defendant, Izell Hair, is duly sworn.)

THE COURT: Ms. Cornwell, the criminal sexual conduct
with a minor, second, carries zero to twenty years?

ASST. SOL. CORNWELL: Up to 20 years, Your Honor. It
also has the GPS monitoring that's a lifetime monitoring.
With CS8SC, second, it is left up to the discretion of the
judge whether or not you want to include that in your
sentencing.

THE COURT: It's also a violent offense?

ASST. SOL. CORNWELL: It's violent, most serious, and
it is subjected to the sexually viclent predator act.

THE COURT: All right. You represent Mr. Hair?

MS. DAVIS~-BRANCH: Yes, sir, I do.

THE COURT: Have you had an opportunity to meet with

him and review with him the evidence that the State has
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against him regarding this charge that originated, it says,
January 1lst, 2014 to January 5th, 20152

MS. DAVIS-BRANCH: Yes, Your Honor.

THE COURT: Have you explained the law to him?

MS. DAVIS-~BRANCH: I have.

THE COURT: Have you advised him of his constitutional
rights?

MS. DAVIS-BRANCH: Yes, Your Honor. -

THE COURT: Originally, the indictment I have was
prepared for criminal sexual conduct with a minor, a wvictim
under 11 years of age, first degree, and I see he is waiving
presentment of this to the grand jury based on a plea to
criminal sexual conduct with a minor, second?

.MS. DAVIS-BRANCH: Yes, Your Honor.

THE COURT: Based on your conversations with him, do
you believe he understands the seriousness of the charges
facing him?

MS. DAVIS-BRANCH: Yes, I do, Your Honor.

THE COURT: And at some point, have you explained to
him that by pleading guilty to CSC with a minor, second,
this is still a violent, most. serious offense, and counts as
a strike against him?

MS. DAVIS-BRANCH: Yes, Your Honor.

THE COURT: Have you advised him that if he ever had

another violent and most serious offense, he's facing life
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without possibiiity of parole?

MS. DAVIS-BRANCH: "Yes, Your Honor, he knows that.

THE COURT: Based oOn your conversations with him, do
you believe it's in his best interests to go forward and
plead to this charge?

MS. DAVIS-BRANCH: Yes, Your Honor.

THE COURT: I believe you mentioned to me that he's

going to plead under North Carclina v. Alford?

MS. DAVIS-BRANCH: That's correct, Your Honor.
THE COURT: Okay. He understands and you've explained

to him that he may be pleading under North Carolina v.

Alford and it's still just like a guilty plea?

MS. DAVIS-BRANCH: Yes, Your Honor.

THE COURT: Okay. The only thing he's telling me is he
wants to take advantage of the plea opportunity and
hopefully get some consideration by the State and the Court
of not going throd@h a trial?

MS. DAVIS-BRANCH: That's correct, Your Honor.

THE COURT: Mr. Hair, my sentencing sheet says you are
29 years old; is that correct?

MR. HAIR: Yes, sir.

THE COURT: Okay. And Mr. Hair, tell me, how far did
you go in school?

MR. HAIR: Tenth grade.

THE COURT: Where were you going to school?




(V-T - - N7, T U TR NC RSN

N NN DN NN e e el e ek e b et
N B W DD = DO e NN N R W N D

MR. HAIR& Edisto High School.

THE COURT: And why did you stop going to Edisto in the
10th grade?

MR. HAIR: ‘I went to job corps.

THE COURT: And did you get your GED?

MR. HAIR: No, sir.

THE COURT: Before you got arrested, were you working
somewhere?

MR. HAIR: Yes, sir.

THE COURT: Where were you working?

MR. HAIR: Denmark Lumber.

THE COURT: And how long had you been at Denmark
Lumber?

MR. HAIR: Five month, seven months, six to seven
months.

THE COURT: Okay. And what were you doing at Denmark
Lumber?

MR. HAIR: Taking out the bad wood and placing them in
the right pallets.

THE COURT: Okay. Where did you work before you worked
at Denmark Lumber?

MR. HAIR: Burger King.

THE COURT: What did you do at Burger King?

MR. HAIR: Cooked.

THE COURT: Where did you learn to cook?
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MR. HAIR: In training at Burger King.

THE. COURT: Okay. Mr. Hair, have you ever been treated
for any mental health issues?

MR. HAIR: ©No, sir.

THE COURT: Have you ever been treated for any drug or
alcohol abuse or dependency?

MR. HAIR: No, sir.

THE COURT: Are you taking any prescription medication?

MR. HAIR: High blood pressure.

THE COURT: Okay. Today, are you under the influence
of any alcohol or illegal drugs®?

MR. HAIR: No, sir.

THE COURT: Does the high blood pressure medicine
affect your ability to understand what you are doing here?

MR. HAIR: -No, sir.

THE COURT: You're thinking clearly?

MR. HAIR: Yes, sir.

THE COURT: You know exactly what you're doing?

MR, HAIR: Yes, sir.

THE COURT: And one reason you know exactly what you're
doing is you have met with your attorney and she has
reviewed with you the evidence that the State has against
you regarding the criminal sexual conduct charge that goes
basically from the year of 2014; is that correct?

MR. BAIR: Yes, sir.
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THE COURT: Okay. And the victim in this is

MR. HAIR:
THE COURT: Say it again.

MR. HAIR:

THE COURT: NINUNIGHINEE: And she has also explained to
you the law that applies in this situation and made you
aware of the fact that you are facing up to 20 years in jail
by pleading guilty to criminal sexual conduct with a minor,
second degree, do you understand that?

MR. HAIR: Yes, I do.

THE COURT: And I understand you are pleading under
North Carolina v. Alford? N

-MR. HAIR:- Yes, sir.

THE COURT: And what you are telling me by that is that
in reviewing the evidence that the State has against you
with the law, you realize that if you éo to trial there's a
substantial likelihood that you are going to be found
guilty; is that correct?

'~ MR. HAIR: Yes, sir,

THE COURT: I'm assuming one reason you are doing this -
is because you don't want to put the child through the
trial, but I'm assuming the other one is you hope to get
some benefit by pleading guilty rather than .going through

trial; is that correct?
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MR. HAIR: Yes, sir.

THE COURT: All right. ©Now, have you understoocd
everything Ms. Davis-Branch has told you?

MR. .HAIR: Yes, sir.

THE COURT: Has she answered all of your questions?

MR. HAIR: Yes, sir.

THE COURT: Are you satisfied with her services as your
attorney?

MR. BAIR: Yes, sir.

THE COURT: I know she explained to you your
constitﬁtional rights, one of which is you have a right to
have a jury trial on this charge. Do you want a jury trial
on this charge?

MR. HAIR: No, sir.

THE COURT: You want to go forward with this guilty
plea?

MR. HAIR: Yes, sir.

THE COURT: You understand if you plead guilty to this
charge under North Carolina v. Alford you give up your right
to remain silent, you give up your right to present any
defenses you may have to this charge, and you give up your
right to c¢ross examine witnesses and- present witnesses, and
you give up the right to require that the State can prove
you are guilty beyond a reasonable doubt at a trial; do you

understand all of that?
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MR. HAIR: Yes, sir.

THE COURT: And you wish to give up those rights?

MR, HAIR: Yes, sir.

THE COURT: Now, you understand by pleading guilty to
this charge, you are facing up to 20 years in jail?

MR. HAIR: Yes, sir.

THE COURT: You understand that -- well, has anybody
promised you anything to get you to plead guilty here today?

MR. HAIR: No, sir..

THE COURT: Has anybody threatened you or forced you in
any way to get you to plead guilty here today?

MR. HAIR: No, sir,

THE COURT: You're deoing this freely and voluntarily?

MR. HAIR: Yes, sir.

THE COURT: You know exactly what you're doing?

MR. HAIR: Yes, sir.

THE COURT: And you think it's in your best interest to
go forward and resolve this matter? ‘

MR. HAIR: Yes, sir.

THE COURT: Okay. Ms. Cornwell?

ASST. SOL. CORNWELL: Thank you, Your Honor. vMay it
please the Court? For purposes of the record, there was a
question of whether or not he is competent to stand'trial.

A competency medical evaluation was done. That evaluation

came back that he was competent to stand trial.




p—

NN NN NN e e e e e e et b et e
wm AW N = YU W NN AN R W= O

O 06 NN O B W N

11

THE COURT: Okay. And before you go forward with that,
Ms. Davis-Branch, have you received a copy of this?

MS. DAVIS-BRANCH: Yes. The solicitor did provide me
with a copy.

THE COURT: Okay. And you don't have any conflicting
evidence?

" MS. DAVIS-BRANCH: ©No, I do not.

THE.COURT: And you agree?

MS. DAVIS-BRANCH: Yes.

THE COURT: Okay. I'm going to make this evaluation by
Dr. Court's Exhibit One.

(Court Exhibit Number One, Mental Health Evaluation, is
received into evidence.)

ASST. SOL. CORNWELL: Thank you, Your Honor.  This
incident occurred betﬁeen January lst, 2014 and January 4th
of 2015. On January 4th of 2015, officers responded to the
Orangeburg area of Orangeburg County in reference to a
sexual assault on a minor. The minor in this case was
ENISININE: vhich is this defendant's biological daughter.
She was seven years old at the time. The officers met with
the victim's mother who stated that her son, I
who is age six years old, came to her and told her,’"Daddy
be making ‘suck his thing." When the mother asked the
Qictim about it, the victim said fhe same thing.

The victim's mother then asked the victim to show her

11
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what she meant using her finger. At that time, the victim
took her mother's finger and began sucking on it, moving her
mouth ﬁp and down the mother's finger. The victim said,
"That's what daddy makes me do." The victim's mother also
said that the victim said that daddy also puts his thing in
my butt and it hurts me. The officer asked the victim how
many times this had happened,-and the victim said that it
happened many times. The victim's mother said that the only
time this could have happened were when the children were
spending the night at their father's house.

A forensic interview was done on the child. During the
forensic interview, the victim did disclose that the
defendant "put his wee-wee in her butt several times™ in
several locations of the house. She identified the house,
the locations in the house, and then she said that her
brother had seen it one night. I believe that was the night
where the children were all in a room, supposedly asleep,
and the brother has indicated that his dad thought he was
asleep, but he was not asleep, and that's when he woke up
and saw what JEIENEINwas doing with her dad.

There is also in this case, allegations of this
defendant doing this to another child of his. The State,
because it is an Alford plea, if this case were to go to
trial, the State would be prepared to present witnesses in

the form of the victim, MNISYNINER . who is seven years old,
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who has disclosed anal penetration, as well as the oral.
There is also another daughter, NININISINENEN  that also
disclosed the same thing. is Earound the same age;
I believe is six years old. She stated that it was
also in her rear-end, as well as her mouth. No vaginal
penetration was ever alleged.

The State would also present NINUGEEEE  the victim's
brother, who was the witness, to all state that this
occurred. Given the facts of this case, Your Honor, as well
as the prior record, which I will go into, the State does
feel like a maximum sentence is appropriate. If Mr. Hair
was going to go to trial on this, he would have been facing
a CSC with a minor under 11 in the first degree. That
carries a mandatory minimum of 25 years up to life. The

State made it clear on the record in the last term of Court

1 that should he be found guilty, we would have been asking

for a life sentence in this case.

His prior record, I think, reflects a lot of this and

the reasoning behind the life punishment and why we were

asking for a maximum sentence on the second degree offense.
He's got a 2004 assault and battery of a high and aggravated
nature. That was originally charged CSC with a minor in the
second degree. In that case, which he pled guilty to, he
admitted having sex with a 14 year old.

After that, he had a couple of drug possessions. He

13
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had in 2007, two counts of marijuana, one count of cocaine
base. He has a 2009 shoplifting. 2010 false information to
police. 2011 burglary second and two counts of burglary
third. A 201? shoplifting. It also looks like hevalso had
a tampering with a vehicle and petty larceny for back in
2010.

In addition to this charge, which is the CSC with a
minor, he was also arrested and charged with indecent
exposure. The date of that offense was October 23rd, 2014.
The State is dismissing that case as part of this plea,
however, I do think the facts of the case also go into the
reasons the State is "asking for a maximum sentence.

In that case, he is alleged to have been\masturbating
in a Dodge dealership parking lot. There is video of this
that the officer saw that the manager of the Dodge
dealership tried to make a copy of. We have the CD's.
However, I think the viewing of them, based on the program,
has been difficult, which is why we are going to dismiss
that as part of this plea. BHowever, I do believe that it
goes to a sexual deviancy.

Additionally, with that, there is a Family Court
hearing regarding this case. When the DSS social worker
went to meet with Mr. Hair regarding that family court case,
she informed our office, as well as the jail, that during

that meeting, Mr. Hair, again, dropped his pants, pulled his
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penis out, and began, in her words, shaking it at her.

I think all of this goes to the defendant's state of
mind, to a sexual deviancy, coupled with the charge of 2004,
and the fact that two children have disclosed since then,
one being YINENIMNN, which he is pleading guilty to, the
State thinks that 20 years is the appropriate sentence in
this case.

THE COURT: All right. Mr. Hair, you've heard what the
solicitor has told me about the circumstances that led to
your arrest?

MR. HAIR: Uh-huh (affirmative), yes, sir.

THE COURT: And she told me about your prior record.
Any corrections that I need to know about as far as his
prior record? MR. HAIR: At the time when I was -- when I
had that charge, I was 17 and the victim-was 14. So when
she turned 15, because her birthday in August, too, her
birthday come before mine, she turned 15 and that's when I
turned 1B. Her aunt pressed charges on me for the sexual
conduct, and I —---

THE COURT: That was an ABHAN charge from '047?

MR. HATIR: That's what I'm talking about.

THE COURT: Okay.

MR, HAIR: And her aunt is the one who pressed charges
on me. It wasn't her moma. Her moma was cool with it,

because we was young at the time. We both were ninors.

15
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THE COURT: Okay. That's the only correction you need
to make?

MR. HAIR: Yes, sir.

THE COURT: The part that Ms. Ashley Cornwell is
talking about with my other daughter or whatever she is
talking about ---

THE COURT: I'm not asking about that. I'm asking you
about your prior convictions.

MR. HAIR: Oh, no, sir.

THE COURT: Okay. Is he on probation?

PROBATION AGENT: Yes, sir, We have him for burglary

.second, non-violent. He was sentenced in Calhoun County on

June 30th, 2011. He has a sentence of 10 years, upon the
service of three years and 18 months probation. It began
November 12th of 2012 and was set to end November 11lth of
2015. His case is currently open because of a citation that
was served in 2015 with regards to his case. He does owe
restitution in this case of $490, as well as fines and fees.

THE COURT: Okay. And you said it was due to end when?

PROBATION AGENT: It was subsequently due to end on
February 11, 2015,

THE COURT: Did he report at all?

AGENT: I need to look.

THE COURT: Okay.

ASST. SOL. CORNWELL: - And Your Honor, while she is
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looking that up, I forgot to mention that in addition to
asking for 20 years, we are asking-for the lifetime
monitoring.

'THE COURT: Okay.

AGENT: Your Honor, it looks as if he did, Your Honor,
up until his last report —-- it was November 17th of 2014.

THE COURT: Okay. Sir, were you arrested in November
of 201472

MR. HAIR: VNo, sir.

ASST. SOL. CORNWELL: He was arrested January 2015.

MR. HAIR: No, sir, in January of 2015.

THE COURT: And you've been in jail ever since?

MR. HAIR: Yes, sir.

THE COURT: All right. Mr. Hair, you heard what the
solicitor told me about the‘circumstances that led to your
arrest?

MR. HAIR: Yes, sir.

THE COURT: And it's my understanding that based upon
the evidence that the State is prepared to present and based
upon the law as it now stands as far as the circumstances
and the evidence that the State has, you believe that if you
went to trial there is a substantial likelihood that you
would be found guilty; is that correct?

MR. HAIR: Yes, sir.

TEBE COURT: Okay. So you want to go forward and take

17
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advantage of any plea opportunity in the hopes of saving
some time; is that right?

MR. HAIR: Yes, sir.

THE COURT: Okay. ©So as to the charge of criminal
sexual conduct with a minor, victim under 16 years of age,
so it's a second degree charge, are you pleading guilty

under North Carolina v. Alford to that charge?

MR. HAIR: Yes, sir.

THE COURT: Okay. And Mr. Hair, you understand about
prleading guilty to this charge, it will be a conviction on
your record?

MR. HAIR: Yes, sir.

THE COURT: You understand that you have 10 days from
today's date to appeal my sentence?

MR. HAIR: Yes, sir.

THE COURT: Do you want me to accept your guilty plea?

MR. HAIR: Yes, sir. |

THE COURT: Mr. Hair, I find your decision to plead

guilty is freely, voluntarily, knowingly and intelligently

made. I find that you'’ve had the advice and counsel of a

competent attorney. I find you are satisfied with the
services of your lawyer. I find there is a factual basis on
which to base your guilty plea. BAnd I also find that based
upon the information that the State has given me about the

evidence that they would present at trial, I do believe that
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if you went to trial, there is a substantial likelihood that
you would be convicted at trial. .So I believe that you have
made a reasonable decision to plead in this matter to the
lesgér’charge. Do you understand that?

MR. HAIR: Yes, sir.

THE COURT: Okay. And I am going to accept your guilty

|plea under North Carolina v. Alford. All right, Ms. Davis-

Branch?

MS. DAVIS-BRANCH: Thank you, Your Honor. As the facts
have been indicated by Ms. Ashley Cornwell, my client is
certainly not a choir boy, but there are some redeeming
factors about him;A And one redeeming.fact, Your Honor, is
the fact that he ‘is young, 29, with the rest of his life
ahead of him. A second factor, Your Honor, is he is the
father of seven children, and while there méy be allegations
relative to the criminal sexual conduct, he loves his kids
and I have seen the love coming from the children back to
him.

Standing behind me 1s his brother, Latroy Hailr, who may
or may not want to say something on his brother's behalf.
Your Honor, there have been many people who drop out of high
school and who have become successful, so I am not
suggesting to you the fact that he dropped out of high
school is the reason why we are standing before you. Izell

is cone person who needed to complete high school. I think if

19
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he had finished high school, he would be in a lot better
shape than he is today and with all the things that are
contained on his record.

Secondly, Your Honor, he was married to his wife who
died at a very ybung age. She passed in 2014. They were
married for seven years, and I think that's where a lot of
Izell's problems began when he began to get in trouble. He
still thinks about her a great deallaﬁd has not been able to
fully function without her since her death.

Your Honor, at the time that he was arrested, he was

arrested and has been in jail for a year and a half I

‘believe. And one other thing I wanted to share with you,

Your Honor, is the fact that under North Carolina v. Alford,

as you explained to him, there's just so much against him
and we've talked about it back and forth as to whether or
not he should plea or not plea, and I did not want him to
take the risk ——4although it is his decision, I do believe
that this jury would have found him guilty.

But I want to share with you the fact that one of the
dates, even though Ms. Ashley said the allegation was from a
year, one of the dates in the paperwork that was presented
to me by the solicitor was that the incident occurred in the
last weekend in December of 2014. Your Honor, my client at
the time was in Charlotte, North Carolina, and had we gone

to trial, we would have used Mr. Latroy Hair as a witness,
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as well as his brother and the brother's wife as a witness.
They were prepared to come forward to indicate that Izell
was with them in North Carolina, but again, there was other
evidence against him and I didn't think that would be
sufficient to sway the jury. So I'm glad he made the
decision that he did.

And as far as the monitor is concerned, Your Honor, we
would just like to remind the Court that the Sexually
Viclent Predator Act kicks in six months before the person
is ready to be released from incarceration and the question
at that time is, is there probable cause that the inmate has
a mental abnormality that he is likely to commit .the crime
again for whatever crime it ﬁas. So he will be subject to
that, and -if the Court finds that there is probable cause,
he will have to go into a program and that program will
probably last from four to five -~ maybe, he could be there
for the rest of his life.

Secondly, Your Honor, he is going to have to register
as a sexual registry. Which means, everywhere you go, the
law enforcement people will know where you are. Those. two
reasons should be sufficient enough that he shouldn't have
to wear a monitor, because he is already going to be
constrained twice already. Once hé serves his time, pays
his debt to society, he has to go into another program and

he will also continuously register sexual registers.

21
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So we're asking Your Honor for a sentence of 10 years,
if the Court would see so, and perhaps maybe the Court would
see a suspended sentence. We just want you to take into
consideration that he is young, 29 years old, hasn't been a
bhoir boy, but he needs to be able to spend some time with
his children who will probably be adults or at least young
adults when he graduates (sic). I'm not sure whether or not
his family wants to say anything. They can if they want. I
think his brother is uncomfortable with speaking, so he will
pass on that. T hope I haven't missed anything, and if I
did, Your Honor, please charge me and not my client for my
presentation of him.

THE COURT: Thank you, ma'am. I appreciate it. Do you
have the date he was arrested?

ASST. SOL. CORNWELL: He did bond out on. the indecent
exXposure charge, so he was arrested on this charge on
January 22nd, 2015, and bond was denied at that time. He
has been in since that time. He has been in over a year and
a half. |

THE COURT: Mr. Hair, the sentence of this Court is you
are committed to the State Department of Corrections for a
period of 18 years. I give you credit for the time you have
served since January 22nd, 2015. I'm noting on the Order
that you will be reporting on the sex offender registry and

requiring GPS monitoring. Thank you, sir.
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STATE OF SOUTH CAROLINA )
) CERTIFICATE

COUNTY OF COLLETON )

I, REBECCA H. HILL, Official Court Reporter for the
Judicial Department of the State of South Carolina, do
hereby certify that the foregoing is a true, accurate and
complete Transcript of Record of the proceedings had in the
hearing of the captioned case, in the'Court of General
| sessions for Orangeburg County, South Ca;dlina, on the 11th
day of August 2016.

I do further certify that I am neither of kin, counsel,

nor interest to any party hereto.

February 7, 2018

Rebecea H. HUL
Rebecca H. Hill,
Official Court Reporter
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ge date upon which sentence was imposed and the terms of the sentence:
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14,

15.

() thedisposition thereof:

(d)  the date of each such disposition:

-
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iv.

Has any ground set forth in (10) been previously presented to this or ariy other Court,
State or Federal, in any petition, motion or application which you have filed?

If you answered “yes" to (14) identify:
(e)  which grounds have been presented:

il

(3]
18

(b)  the proceedings in which each ground was raised:

ii,
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17.

18.

ifany ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons why such ground has not
previously been presented:

(a)
®)
(©

Were you represented by an attomey at any time during the course of:

(8)  yourarraignment and plea? _ Me s
(b)  your trial, if any? Nog
(©  yoursentencing? _ ¥e=

(d)  your appeal, if any, from the judgment of conviction or the imposition of
sentence? e s

(e}  preparation, presentation or consideration of any petitions, motions or
applications with respect to this conviction, which you filed?
a5 | ' |
If'you answered “yes" to one orﬂmbre parts of (17}, list: |

(8)  thename and addrass of each attomey who represented you:

i. Rolinde Davis 1, Q&L\ ggﬁf.-cg

. Proma ' ' e

(b)  the proceedings at which each such attomey represented you:

ii. A_eg LQ\
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19.  State clearly the relief you seek in filing this application:
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20.  Are you now under sentence from any other court that you Hm;e not chatlenged?

SIS, |
STATE OF SOUTH CAROLINA )
o \ : ) VERIFICATION
County of _Ota (-
ty o \I%ﬁ. uua_ .)
LTl D Walr _, being duly swom

upon my oath, depose and say that I have subscribed to the foregoing appiication; that I know the
contents thereof: that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and
allegations therein set forth are true. .

SWORN to and subscribed before me this . 2?

day of ___ AL/ Cin N , 2006 .
' LY
Y (L.S.)
olary Public

My Commission Expires: f 2 '/ (2o { 7
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOK

., hereby apply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my

application Tdeclare under penalty of perjury that the following facts are true:

tY)
(2)

1 am the applicant in this action and I believe [ am entitled ‘o redress.

Because of my paverty [ am unable to pay the costs of said proceeding or give
security thereof, : '

(—
Agplicon
SWORN or affirmed to and subsctibed before me this . o
2 dayof A/ 201 . ca = ==
Vs bl =t
LA gl th g 29
= = ‘n
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' ' -4t <
= e
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) IN THE FIRST JUDICIAL CIRCUIT
COUNTY OF ORANGEBURG ) ’
) .
Izell D. Hair, #311486, ) " Case No.; 2017-CP-38-0032
)
Applicant, )
) RETURN
V. )
‘ )
State of South Carolina, )
- )
Respondent. )
: )

Respondent, makihg its Return to the application for Post-Conviction Relief" ("PCR") filed on
January §, 2017, would respectfully show this Court:
L
Applicant is presently confined in the South Carolina Department of Corrections pursuant to
orders of commitment of the Orangeburg Couﬁty Clerk of Court. On August 11, 2016, Applicant
waived presentment to the grand jury and pled guilty to second-degree criminal sexual conduet with
aminor (2015-GS-38-0370) before the Honorable Edgar W. Dickson. Applicant pled guilty pursuant

to North Carolina v. Alford, 400 U.S. 25 (1970). Applicant was originally charged with first-degree

criminal sexual conduct with a minor arising from incidents between January 2014 and January 2015
in which Applicant sexually penetrated his daughter, under the age of eleven yearé old, anally and
orally. The State was also prepared to show Applicant also sexually penetrated another of his
daughters, also under the age of eleven, anally and orally. (Tr. p. 11, II. 14-25 —p. 13, 1L. 1-6).
Belinda Davis-Branch, Esquire, represented Applicant. Assistant Solicitor Ashley Comnwell, Esquire,
prosecuted the case. On August 11,2016, Judge Dickson sentenced Applicant to imprisonment for

eighteen years, required Applicant to register as a sex offender, and required GPS monitoring.
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Applicant filed a timely notice of appeal from his guilty plea. The South Carolina Court of
Appeals dismissed Applicant’s appeal for failure to provide a sufficient explanation as required by
Rule 203(d)(1)(B)(iv), SCACR, by order filed October 26, 2016. The remittitur was returned to the
circuit court on November 14, 201 6.

Attached to this Return and incorporated by reference are the records of the Orangeburg
County Clerk of Court regarding the subject conviction, Applicant's records from the South Carolina
Departmént of Corrections, the plea transcript, Applicant's appellate records, and the application.
Respondent reserves the right to amend this Return upon receipt of any relevant materials.

IL.

In his application for post-conviction relief, Applicant alleges that he is being held in
custody unlawfully for the following reasons:

L. Ineffective assistance of counsel

a. “Lack of communication.”

b. “Failure to share or explain the evidence.” -

c. “Failure to interview exculpatory witnesses,”

d. “Not following through with a trial,”

¢. “The plea in this particular case was ignorant because of the admitted
lack of communication and béecause Plea Counsel is telling
(Applicant] what the evidence is in this case, but Plea Counsel is
going on the interpretation by the State of what the evidence is and
not analyzing it for herself.”

1ML
Respondent submits Applicant’s allegations of ineffective assistance of counsel are without

merit. In a PCR action, Applicant bears the burden of proving the allegations in his application.

Butler v, State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective

assistance of counsel as a ground for Telief, Applicant must prove that “counsel's conduct so

undermined the proper functioning of the adversarial process that [it] cannot be relied upon as having

20of7
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produced a just result.” Strickland v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 442,334
S.E.2d at 814. |
In evaluating allegations of ineffective assistance of counsel, the reviewing court applies the

two-pronged test outlined in Strickland v. Washington, 466 U.S. 668. First, Applicant must prove

- that counsel’s performance was deficient. Id.; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624,

625 (1989). Under this prong, the court measures an attorney’s performance by its “reasonableness
under prevailing professional norms.” Cherry, 300 S.C. at'117, 386 S.E.2d at 625 (quoting
Strickland, 466 U.S. at 690). The proper measure of performance is whether the attorney provided
representation within the range of competence required in criminal cases. Butler, 286 S.C. at 442,
334 S.E.2d at 814; “Counsel is strongly presumed to have rendered adequate assistance and made all
significant decisions in the exercise of reasonable professional judgment.” Id. (citing Strickland, 466
U.S. at 690). The Applicant must overcome this presumption to receive relief, Cherry, 300 S.C. at
118,386 S.E.2d at 625. Second, ‘counsel’s deﬁcienf m&ommce must have prejudiced the Applicant
such that “there is areasonable probablhty that but for counsel's unprofessional errors, the result of
the proceeding would have been dlfferent » Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625 With
respect to guilty plea counsel, Applicant must show that there is a reasonable probability that, but for
counsel's alleged errors, he would not have pleaded guilty aﬁd would have insisted on going to trial.
Hill v. Lockhart, 474 U.S. 52 (1985).

In this case, Applicant testified under oath at his plea hearing thaf hé was satisfied with Plea
Counsel’s services, understood everything Plea Coﬁnsél told him, and Plea Counsel had answered all
of his questions. (Tr. p. 9, 11. 2-9). Applicant testified hé knew exactly what he was doing, wished to

waive his rights, and understood he was facing up to twenty years of incarceration. (Tr. p. 10, 11. 2-
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16). The State was prepared to call three of Applicant’s children to testify at trial about Applicant’s
sexual assault of two of his young daughters, and planned to seek a life sentence if Applicant
proceeded to trial on his original first-degree criminal sexual conduct with a minor charge. (Tr. p. 12,
il.21-25-p. 13,11, 1-17).

Respondent therefore submits Applicant can satisfy neither requirement of the Strickland test.
Nevertheless, the allegation of ineffective assistance of counsel probably raises questioﬂs of fact that
the record does not conclusively refute. Accordingly, Respondent requests an evidentiary hearing to
fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).

Iv.
Applicant also asserts his plea was entered in “ignorance.” In PCR cases, an applicant

asserting a constitutional violation must frame the issue as one of ineffective assistance of counsel.

Al-Shabazz v, State, 338 S.C. 354, 363-64, 527 S.E.2d 742, 747 (2000) (citations omitted). An
applicant who pleads guilty on the advice of counsel may collaterally attack the plea only by showing
(1) counsel was ineffective and (2) there is a reasonable probability that bﬁt for counsel's errors, the
defendant would not have pled guilty and would have insisted on going to trial. Roscoe v. State, 345
S.C. 16, 20, 546 S.E.2d 417, 419 (2001). An applicant alleging his guilty plea was induced by
ineffective assistance of counsel must prove counsel's advice was not “within the competence

demanded of attorneys in criminal cases.” Hill v. Lockhart, 474 U.S. 52, 56 (1985). Further, “[t]hat

a guilty plea must be intelligently made is not a requirement that all advice offered by the defendant's

lawyer withstand retrospective examination in & post-conviction hearing.” McMann v. Richardson

397U.8S. 759, 770 (1970). Rather, “whether a plea of guilty is unintelligent . . . depends as an initial

matter, not on whether a court would retrospectively consider counsel's advice to be right or wrong,
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but on whether that advice was within the range of competence demanded of attorneys in criminal
cases,” Id. at 771.

The record must establish the defendant had a full understanding of the consequences of his
plea and the charges against him, Dalton v. State, 376 S.C. 130, 138, 654 S.E.2d 870, 874 (Ct. App.
2007) (citing Boykin v. Alabama, 395 U.S. 238, 242 (1969)). A defendant's knowing and voluntary
waiver of statutory or constitutional rights must be established by a complete record, and “may be
accomplished by colloquy between the court and defendant, between the court and defendant's
counsel, or both.” Roddy v. State, 339 S.C. 29, 34, 528 S.E.2d 418, 421 (2000) (citing State v. Ray,
310 S.C. 431, 437, 427 S.E.2d 171, 174 (1993)). Further, "[a] guilty plea is a solemn, judicial
admission of the truth of the charges” against the applicant; thus, a criminal inmate's right to contest

the validity of such a plea is usually, but not invariably, foreclosed. Dalton, at 137-38, 654 S.E.2d at

874 (citing Blackledge v. Allison, 431 U.S. 63 (1977)). Therefore, admissions “made during a guilty
plea should be considered conclusive unless [an applicant] presents valid reasons why he should be
allowed to depart from the truth of his statements.” Id. (citing Crawford v. United States, 519 F.2d

347 (4th Cir. 1975); Edmonds v. Lewis, 546 F.2d 566 (4th Cir. 1976)). “In considering an allegation

on PCR that a guilty plea was based on inaccurate advice of counsel, the transcript of the guilty plea
hearing will be considered to determine whether any possible error by counsel was cured by the

information conveyed at the plea hearing.” Id. at 138-39, 654 S.E.2d at 874 (citing Wolfe v, State

326 S.C. 158, 165, 485 S.E.2d 367, 370 (1997)).
Respondent submits the record fully supports the knowing and voluntary nature of
Applicant’s plea. Nevertheless, allegations regarding the voluntariness of the plea may raise a

question of fact that is not conclusively refuted by the record. Accordingly, Respondent requests an
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evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247

(1983).

V.
Applicant must specify any claims he intends to raise at the PCR evidentiary hearing. Any
claims not specifically laid out in this PCR application or in amendments will be opposed by the

State at an evidentiary hearing pursuant to §§ 17-27-10 to -160 of the South Carolina Code of Laws

and Rule 71.1 of the South Carolina Rules of Civil Procedure. See also Rules 15(a)-(b), SCRCP. All
claims should be made well in advance of the evidentiary hearing, Because Applicant has been
appointed an attorney, the .attomey, and not Applicant, is the only individual authorized to file
amendments to this app!ication. See Rule 11, SCRCP. Pro se filings will not be considered at the
PCR hearing. Respondent reserves the right to request that any amendments withheld until the last
minute be stricken because of undue prejﬁdice to Respondent. See Rule 15(a), SCRCP.

VI

Respondent . therefore requests that this Court convene an evidentiary hearing on the

allegations of ineffective assistancé of counsel. As to all other allegations, Respondent moves for
summary disrﬁissal pursuant to § 17-27-70 of the South Carolina Code of Laws on the basis that
there is no genuiné issue of material fact which would necessitate an evidentiary hearing and that
those allegations shouls be dismissed as a matter of law.
VIL
Each and every allegation contained within the application not expressly admitted, qualified,

or explained in this Return is hereby denied.

60f7
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[Signature block on following page]

VIIL

WHEREFORE, Respondent requests that an evidentiary hearing be beld on the claims of

ineffective assistance of plea counsel.

O (20 , 2018
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Respectfully submitted,

ALAN WILSON
Attormey Gencral

W. JEFFREY YOUNG
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Aitorney General

CHRISTIAN SAVILLE
Assistant Atlorney General

'/Z M‘% ’ M /é
By: ,
ATTORNEYS FOR RESPONDENT

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211
Telephone: (803) 734-3737
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THE COURT: All right. Call your case, please.

MR. SAVILLE: Yes, Your Honor. This is the case of
Izell D. Hair vs. the State of South Carolina, docket No.
2017—Comm6n Pleas-38-00032.

In August, 2016, Mr. Hair waived presentment to the
grand jury and pled guilty to second degree criminal
sexual conduct with a minor before the Honorable Edgar W.
Dickson. He pled guilty to North Carolina vs. Alford.

Mr. Hair was originally charged with first degree
criminal sexual conduct with a minor arising from
incidents, according to the indictment, between January,
2014 and January, 2015, for the sexual penetration of his
daughter, who was under the age of 11 years old, anally
and orally.

According to representations at the gﬁilty plea, the
State was also prepared to show that he also sexually
penetrated another of his daughters under the age of 11
anally and orally.

Mr. Hair was represented by Belinda Davis-Branch,
Esquire; Assistant Solicitor Ashley Cornwell prosecuted
the case.

On August 11, 2016, Judge Dickson sentenced Mf. Hair
to imprisonment for 18 years, required him to register as
a sex offender, and required GPS monitoring.

Mr. Hair filed a timely notice of appeal from the
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. 5
guilty plea. The Court of Appeals dismissed for failure

to provide a sufficient explanation. The remittitur was
returned on November -14, 2016.

Mr. Hair filed an application for PCR on January 9,
2017, alleging ineffective assistance of counsel for lack
of communication, failure to share or explain the
evidence, failure to interviewuéxculpatory witnesses, not
following through with a trial, and also an allegation
that the plea was ignorant because of the lack of
communication and having to do with plea counsel's
communication of the evideﬁce to Mr. Hair.

Mr., Hair is present in coﬁrt today and represented by
Mr, Jonathan D. Waller, and I will hear from Mr. Wa;ler.
Thank you.

THE COURT: Mr. Waller.

MR. WALLER: Thank you, Your Honor. Just for the
record, I've met with Mr. Hair on multiple occasions, and '
he is aware that if -- if he is successful today, that --
that he will go back facing the criminal sexual conduct
with a minor first degree. Given the nature of the crime
and also his prior record, it would potentially subject
him a term of imprisonment for life without parole. We
have discussed that, and he does wish to go forward today.

So at this time, I would call Izell Hair.

THE COURT: Sir, if you'd come around and be sworn,
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' DIRECT EXAMINATION BY MR. WALLER - IZELL HAIR 6
please. ' '

CLERK OF COURT: Please state your full name for the
record. -

THE WITNESS: 1Izell Dwayne Hair.

;o IZELL HAIR, having been first
duly sworn, testifies as follows;

THE COURT: Mr. Waller.

MR. WALLER: Thank you, Your Honor.

DIRECT EXAMINATION
BY MR. WALLER:
Q Good morning, Mr. Hair. How are you today?
A Fine.
Q All right. And Mr. Hair, as the judge told you, we
need you to speak up so the court reporter here can -— can
get down everythinq you say and everything, you know,
everybody in the courtroop says.

Mr, Hair, I want to take you back. When were you --—
when you were first arrested on -- on these charges, okay,
what were you arrested for?

CSC with a minor.

Okay. What degree, if you remember?

First.

Q First degree. Okay. And did you have a bond
hearing?

A Yes, sir, the next following day.
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DIRECT EXAMINATION BY MR. WALLER - IZELL HAIR 7

Okay. And was bond denied or -- or were you offered

bond?

It was denied.

Okay. And who was your lawyer on that charge?
Douglas Mallard.

Okay. How -- did —-- did he stay your lawyer?
No, sir.

Okay. Did you get a different lawyer?

Yes, sir.

All right. Who was —-- who was your last lawyer?

Ms. Beiinda Davis-Branch.

Okay. How did she come to be your lawyer?

I detained [sic] her from the county jail account.
Okay. All right. So you hired her to represent you.
Yes, sir.

Okay. How many times you think you met with Ms.

Branch-Davis [sic]?

A

Q

Like maybe every month when I paid her.

Okay. You say every month, how long were you in the

detention center?

A

Q

a

Like -- least 18/19 months.

‘Okay. So did you meet with her 18/19 times or -- or

I only met her, like, several times.. Maybe, like, at

least 4 -- 4, 5, maybe 6.
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DIRECT EXAMINATION BY MR. WALLER - IZELL HAIR

Q Okay. When you met with Ms. Branch-Davis, what did
y'ail talk about?

A She asked me about the case.

Q Okay.

A And I tell her and I told her I had alibi witnesses.
I tell her I had lack of communication and éomprehension

skills, and something about the mental health.

0 Okay. Now, you were evaluated at some point; is that
right?
A Yes, sir.

Q Okay. Do you -- do you recall the results of that
evaluation?

A They say I was competent, but when I detained Ms.
Branch, I didn't get no competency evaluation from her.
0 | Okay. So you didn't have a private one done, just

one that was ordered by the Court?

A Yes, sir.
Q Okay. If you recall, when you were first arrested,
do you remember the allegations -- the specifics of the

allegations as far as when the incidents supposedly took
place?

A They say it supposedly took place on or about
December 13, 2014.

Q Okay. And that's what the arrest warrant said; is

that right?
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DIRECT EXAMINATION BY MR. WALLER - IZELL HAIR 9

A Yes, sir.

Q Okay. When you went -- when you pled under North
Carolina vs. Alford, the State alleged some other
incidents. Do you remember that?

A The State said that between January the 1 -- January
2014 and January 2015. That's the only time when I heard

that on those dates ---

Q Okay.

A -—-—~ when I. went to plea.

Q Okay. bid you and Ms. Branch-Davis [sic] have a
chance to discuss the -- the expansion of the dates?
A No, sir.

Q Okay. So when you went to court that day, what did
you think yoﬁ ~— you were pleading gquilty for?

A I was pleading -~ I can't -- I can't understand -~ I
don't understand that question.

Q The -- the allegations against you, did you think
they were still the same as the warrant or did you know
that they had been expanded to last a whole year?

A No, I didn't know that they lasted a whole year.

Q Okay.
A It was just for the: warrant.
Q Okay. And you were —— were present in the courtroom

when ~- during the plea, obviously; is that right?

A Yes, sir.




50

10
11

12

13 -

14

15

16

17
18
19
20
21
22
23
24

25

DIRECT EXAMINATION BY MR. WALLER - IZELL HAIR 10

o] Okay. When the Solicitor went over the State's
version of the events, were —- we?e you listening and did
you understand what the State's version was?

A Sir?

Q When the State -- when the Solicitor went over what
they alleged took place, okay ---

A Uh-huh. |

Q ~—- and they alleged that -- that it took place over

the course of many, many times, were you listening when

" that took place?

A Yes, sir.

Q Okay. Did you say anything to Ms. Branch-Davis about
I thought it was only supposed to be one time?

A Huh?

Q When you pled —-

A Uh-huh.

Q -- okay, did you realize the State had expanded the

time period?

A No, sir.

Q ‘Okay. When you were handed a copy of the indictment
that had not been presented to the grand jury, did you
understand that -- that the time had been expanded?

A I never did receive the indictment to -- at the -- in
R&E, Kirkland R&E.

Q Okay. You never received a copy of it?
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DIRECT EXAMINATION BY MR. WALLER - IZELL HAIR 11

A I never saw one, never --
Q Okay. All right. When you and Ms. -- I want to back

up a little bit. When you and Ms. Branch-Davis met, did
she go over your constitutional rights with you?

A No, sir.

Q Okay. Did y'all discuss your right to remain silent?
A No, sir.

o] Okay. -Did you discuss your right'to a jury trial?

A No, sir. '

Q Did you discuss your right to challenge the evidence
the State may have against you?

A No, sir.

0 Okay. Did you discuss the -- your right to call
witnesses on your own behalf?

A Yeah. About the witnesses.

0 Okay. You said a minute ago you had -~ you provided
her with some information about witnesses. Okay. |
A (No audible- response.)

Q Is that a yes?

A Yes, sir.

Q Okay. To your knowledge, did she do any
investigation as to those witnesses?

A To my knowledge, no, sir.

Q Okay. All right. Mr. May [sic], I want to -- I want

to ask you about the charge itself. Did y'all have a
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DIRECT EXAMINATION BY MR. WALLER - IZELL HAIR 12

chance to discuss the elements of the charge itself?
A What does "elements" mean?
o) What the State would have to:-— to show the jury to
find -- for a jury to find you guilty, what the State
would have to prove. |

I can't recall.

Okay. Did y'all ever discuss going to trial?

Okay. What did y'all talk about?
I told her I had alibi witnesses and alibi statements
from when I wés in North Carolina.
o) Okay. Did you tell her you wanted to go to trial?
A Yes, sir.
Q Okay. What changed? Why did you not gﬁ to trial?
A She said she thought it was in my best interest to go
ahead and plea. |
Q Okay. And as far as you know, she had not followéd
up with your alibi witnesses; iséthat right? |
A As far as I'm concerned, no.
Q Okay. Well, let me ask it this way again: Why did

you ultimately plead?

A Because of my mother ---

Q Okay.

A --- she just told me go aheéd and plead.
Q Okay.
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A And I feel like she wasn't doing her investigation --
o} Okay.

A —-= on my case.

Q Okay. Was your case up for -- for trial, I mean, was
it -- was it going to be called Soon?

A Yeah. It was supposed to be called on August th 23 -
Q Qkay.

A --- of 2016.

Q Okay. So shortly after your plea.

A (No audible response.)

Q Is that a yes?

A Yes, sir.

Q Okay. You pled pursuant to North Carolina vs.

DIRECT EXAMINATION BY MR. WALLER - IZELL HAIR

Alford. Did you understand what that meant?

o P 00 ¥ 0 P 0

No, sir.

Okay.

She told me -- she told me to plead to it.
Okay. Did you ask her what it meant?

No, sir, not really.

Okay. Did you ask her about going to trial?
Yes, sir.

Okay. After you decided to plead guilty or plea --

pursuant to North Carolina vs. Alford?

A

No. It was before when I detain [sic] her.
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DIRECT EXAMINATION BY MR. WALLER - IZELL HAIR 14

Q Okay. What did she tell you about going to trial?.
A She think that I might don't win.
Q Okay. Did you séy anything pack to her then?
A I told her I had alibi witneéses.
Q Okay. All right. So your aileging here today that
she didn't follow up on your alibi witnesses, she didn't
conduct an investigation. You --'you mentioned in your
application that you -- she didn'f go over discovery with
you. You didn't have a full undeéstanding of all the
evidence against you. l

Wwhat did you -- what did y'ail talk about as far as
the evidence against you?
A She 'just said that -- that they were gonna put them
on the stand.
0 Okay. That's -all y'all talked about?
A Yes, sir.
Q Okay. Mr. ﬁair, I've asked you all the questions
that I have for you. Is there aﬂything you think I've
left out that the judge needs to be aware of of Ms.
Branch-Davis's representation of you?
A Not to my knowledge. k
Q Please answer any questions Mr. Saville has.

THE COURT: Cross-examination.

CROSS-EXAMINATION

BY MR. SAVILLE:
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CROSS—-EXAMINATION BY MR. SAVILLE - iZELL HAIR 15

Q Good morning, Mr. Hair. How you doing?

A All right. Fine.

Q Now, Mr;.Hair, do you remember, when you pled guilty
under Alford, telliné the judge that you were satisfied

with your attorney?

'A . Yes, I remember that.

Q  And do you remember twice telling the judge that you
knew exactly what you were doing that day?

A Yes, I remember.

Q And that part of the reason you knew exactly what you
were doing was because your attorney had gone through all
the evidence with you?

A I remember all that.

¢} AndAdo you remember telling the judge that you felt
it was in your best interest to plead guilty?

A Yes, sif.

Q Now, Mr. Hair, you testified a few minutes ago that

- you felt your attorney did not look into some potential

alibi witnesses; is that correct?

A Yes, sir.
Q Are any of those witnesses present today to testify?
A No, sir.

Q@ . Do you remember telling the judge when you pled
guilty that you would like to waive your constitutional

rights to a jury trial, to present witnessés, and to
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CROSS~-EXAMINATION BY MR. SAVILLE - IZELL HAIR . 16

remain silent?
A Yes, sir.

THE COURT REPORTER: Is that:a yes?
A Yes, sir.
Q And do you recall that the -- the judge advised you
that you were pleading guilty undgr Alford, and that that
meant, in reviewing the evidence £he State ‘has against
you, you realize that there's a sﬁbstantial likelihood you
would be found guilty?
A Yes, sir.
Q And do you remember telling ﬁhe judge that part of
the reason you were pleading guilEy was because you didn't

want to put the child through the trauma of a trial?

A Yes.

Q Do you now want a jury trial on these charges?

A No. To be honest, I --1I dan't -~ I don't -- I feel
like I'm not -- I'm not scared ta go to trial. TI feel

like it's not in my best interest. I don't have a lawyer
that will help me fight my‘case.é
Q And do you remember swearing to tell the truth when
you pled guilty?
A Yes, sir.

VR. SAVILLE: That's all I have, Mr. Hair. Thank
you.

THE COURT: Any redirect?
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: 17
REDIRECT EXAMINATION BY MR. WALLER - IZELL HAIR

REDIRECT EXAMINATION
BY MR. WALLER:
Q Mr. Hair, you just testified about a trial I -- I
guess-going forward from today. When you were talking to
Ms. Branch-Davis about trial back then, you testified

earlier that you initially did want to go to trial; is

that right?

A You talking about earlier?

Q Yés, sir.

0] When Ms. Branch-Davis represented you.

A Yeah. I had wanted to go.

o] Okay. All riéht: Nothihg further. Thank you.

MR. SAVILLE: Nothing further. Thank you.

THE COURT: Sir, you may step down.

(The witness complies.)

MR. WALLER: Nothing further'from the Applicant, Your
Honor. .

| THE COURT: Okay.

MR. SAVILLE: Your Honor, the State would call Ms.

Belinda-Davis—Branch. |
BELINDA DAVIS-BRANCH, having been
first duly sworn, testifies as follows:
DIRECT EXAMINATION

BY MR. SAVILLE:

Q Good morning, Ms. Davis-Branch. Thank you for being
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DIRECT EXAMINATION BY MR. SAVILLE - BELINDA DAVIS-BRANCH18

here today.

A Good morning.

Q Now, Ms. Davis-Branch, how l;ng have you been
practicing criminal law? E ‘
A Since 2004. |

Q And do you recall how many times yéu met with Mr.
Hair prior to the Quilty plea?

A Probably more like 10 times., .The detention center

J

would keep accurate records because we had to sign in.

But I'm thinking it was more like 10 times thatAI met with
him.

Q Yes, ma'am. Did you revieﬁ the disco&ery with Mr.
Hair? |

A Yes, sir. I did.

Q And speaking of the discovery, what was the evidence
that you felt the State was prepa&ed.to preéent at trial?

A Mr. Hair's daughter was 1l years old, and she was

interviewed by a young lady who's name I cannot remember

now. And that interview took place about two to three

hours, gquestioning the little girl as to what had happened
between she ana her father. And the State was prepared to
present that evidence either by video or by personal
appearance.

Q Okay. So you think they were prepared to have the

little girl testify?
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DIRECT EXAMINATION BY MR. SAVILLE - BELINDA DAVIS-BRANCH19

a . Yes.

Q Now, did y'all discuss any possible defenses prior to
the guilty plea?

A Yes.

Q What were those defenses that y'all talked about.

A He claimed that he had an alibi. He has two

.brothers. I believe one of them is a half-brother, and

that was the brother that I was much more in contact. He
would have been prepared to testify.

I can't recall whether that brother went to North
Carolina, as Mr. Hair alleges, but the other brothei that
was in North Carolina that Mr. Hair and his brother in
South Carolina were visiting, I talked to him a couple of
times and I can't remember whether or not he had
difficulty getting —— but I ~- I did speak with him a
couple of times as to whether or not Mr. Hair was there on
that weekend.

Q Did -~ did you feel they provided a viable alibi?
A Not really.

Q 'Why -~ why is that?

A Because of the time frame. Although I -- I —-- I
think that they would have been prepared to come, and I
believe that brother in -~ in North Carolina had sdme

difficulty with his work schedule. But -- but he -- he

was cooperative and prepared for his brother.
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DIRECT EXAMINATION BY MR. SAVILLE, -~ BELINDA DAVIS;BRANCHZO
Q Yes, ma'am. And I think we ﬁeard testimony earlier
that the arrest warrant for CSC first stated that the
offense occurred on or around Decémber 13, 2000 ---

A Right. That's correct.

Q So but not just specifically on that ---

A Yes, sir.

0 And did the indictment allege a year-long stand in

which the conduct had occurred?

A Yes. It was an —— yes.-
Q Did you reach out to eVeryoné that Mr. Hair asked you
to?

A I did. I spoke to the brother in Orangeburg several
times. He came by my office seve&al times and we talked.
As a matter of fact, that particuiaf brother reviewed the
video that was between the psychoiogist and the little
girl as well as his mother.

And I may have spoken to othér members of the family
and the gentlemén in North Carolina.
0 Yes, ma'am. And do ycu stilﬁ feel there was a
substantial likelihood he would ﬁave been convicted at
trial?
A I do.
Q Did go over his constitutional rights before he pled
gquilty?

A Yes. Absolutely.
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DIRECT EXAMINATION BY MR. SAVILLE - BELINDA DAVIS-BRANCH21

Q Did he ever indicate that he did not understand those
rights?

A He never indicated he did got understand.

Q - Did you have any concerns with his competency?

A No.

Q How did the -- how did the plea offer come about in
tE;s case?

A Mr. Hair and I had been talking for awhile during the
course of my representation. And Ms. Cornwell -- if I
recall, she was going forward because, you know, we had a
certain time to accept -- accept the offer. And Mr. Hair
was told that, and had we gone to trial, then certainly
the offer would have been rescinded and we would have gone
back to the original charge.

Q Yes, ma'am.

A So if I'm not mistaken, again I recall talking to Ms.
Ashley several times, encouraging her to reduce, trying to
point out maybe some weaknesses in her case versus some
strengths.in mine. And we finally -- I'm sure she gave me
the offer that he ultimately pled to. "

0 Yes, ma'am. And did you explain to him what a Alford
plea is?

A Oh, yes.

Q Well, Ms. Davis-Branch, is there anything else you'd

like to tell the Court about your representation of Mr.
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CROSS-EXAMINATION BY MR. WALLER -~ BELINDA DAVIS BRANCH22
Hair?
A No, sir.
Q That's all the questiocns I have for you right now.
Please answer any questions Mr. Waller may have. Thank
you.
MR. WALLER: Thank you, Your: Horor.
CROSS-EXAMINATION
BY MR. WALLER:
Q Good morning, Ms. Davis-Branch.
A Good morning.
Q How are you today? And I ap;logize. I think I kept
saying "Branch-Davis."
A That's quite okay.
Q I apologize.

A That's okay. Thank you.

Q Ms. Davis-Branch, when -—- wHen did the allegations, I
guess, kind of shift from when he was arrested on -- on
one —- or the allegations of onevincident on or about

December 13. When -- when did it shift to the entire

year?

A I —- I don't recall.

0 Okay. Was it in advance of his plea or close in time
A I would think in advance of his plea.

Q Did y'all have a chance to discuss the new
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CROSS-EXAMINATION BY MR. WALLER - BELINDA DAVIS BRANCH23

allegations?
A We discussed everything about his case. Mr. Hair —-
we -- you know, I went in the night before because he --

he was told. that he could possibly -- he -- he knew that
there was an offer. And I said to him what we need to do
is you need to discuss this with your family; vou need to
discuss it with your brother, who he was very close‘with;
and then you make a determination. So think that you have
to accept this offer today, whenever that was. .

And so as time progressed, seeing the video with the
little girl, judging her veracity and her ability to
testify, and I even tried to show him, Mr. Hair, the
video, but the detention center would not allow me to
bring it in to show him. And that's probably why Ivshowed
it to his brother.

But yes, we discussed everything. I'm not Sufe
whether -- if I'm answering your question. What was your
question again?

0 Did the ~-- were you made aware of the new allegations
or the expanded allegations in advance of his plea in
order to have enough time to discuss it with himé

A I'm -- I'm sure I was.

Q Okay. Would that have had any -- any change on your

‘discussions with the brother in North Carolina about an

alibi?
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CROSS-EXAMINATION BY MR. WALLER - BELINDA DAVIS BRANCHZ24

A No.
Q Okay. Was it your understanding that the brother in

North Carolina could have been an alibi for multiple

3

"incidents, or just that one that he was originally charged

with?

A The little girl alleged that;her father had required
her to have anal sex with him over a period of time. And
if I'm not mistaken, there was aﬁother daughter that had
made the same allegations. BothEof those people would
have come forward.

So the dates were not precise, but the -- the

" allegation was the same. So the period of time would not

/

" have been a definite.

Q Okay. Were you made aware of that after you spoke

with the brother in North Carolina about his alibi based

‘on the warrant?

A I really don't recall --~
Q Okay.
A —-— that. I'm sorry.
Q No. That -- that's fine.
The allegations of the secoﬂd child, he was never
arrested or charged with those; is that right?
A That's correct.
Q Okay. Was that part of the:plea negotiations, or did

the State just never ---
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CROSS-EXAMINATION BY MR. WALLER - BELINDA DAVIS BRANCH25

A We talked about it, but I'm of the opinion that the
State felt that their case was solid with the first child.
There was no need to pursue the second child, and that
probably was a strategy on the State part -—- I don't -- T
don't know for sure, but I would -- I would think that
would have been the case.
Q Okay. Did you discuss with Mr. Hair the -- what
North Carolina vs. Alford is?
A Yes, sir.

MR. WALLER: Beg the Court's indulgence, please.

(Brief pause.)

MR. WALLER: Thank you, Ms. Davis —- Davis-Branch. I
have no further questions. Thank you. |

THE COURT: Any redirect?

MR. SAVILLE: No further questions. Thank you.

THE COURT: You may step down.

THE WITNESS: Thank you.

(The witness exits the stand.)

MR. SAVILLE: That is all for the S£ate, Your Honor.

THE COURT: All right. Anything by way of argument
by either.

MR. WALLER: Just briefly, Your Honor. Mr. Hair
testified that he wanted to go to trial, he had some alibi
witnesses. And Your Honor, based on —- o¢n thé testimony

of both Mr. Hair and Ms. Davis-Branch, she interviewed his
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brother in North Carolina and I think at some point the
charges expanded, and I think it'é —- it's == it's reason
to believe that the charges expanded after she had those
conversations and after she discussed that with Mr. Hair.

So I don't think that he entered -- when he came to
court to plead guilty, I don't heiwas aware that the
charges had been expanded. That ﬁas his testimony. I
think he believed that he was ple;ding to one allegation,
which he says he didn't understanﬁ. He thought he had an
alibi witness. |

So Your Honor, I would ask iou to consider that. He
testified that he was uncomfortaﬁle going to trial with
his lawyer who he did not think had properly investigated
the case. I think it goes back éo the expansion of'the -
the date range for the -- the ch&rges. Thank you.

THE COURT: Mr. Saville.

MR. SAVILLE: Very briefly, :Your Honor. I -- I don't
think it is credible that the chénge in dates really had
anything to do with the guilty plea considering the fact
that he was already planning to ﬁlead guilty to start
with. Also we have heard no -- ﬁo evidence or testimony
as to what the purported alibi witnesses would have said.

I think the plea colloquy was thorough, and Ms.
Davis-Branch gave convincing testimony as to her diligence

in the representation; therefore, we ask that you deny the
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217
application. Thank you. -
THE COURT: All right. Based on what I have heard
- here today, I am going to respectfully deny the
Applicant's application for post conviction relief.
I do not find counsel failed to render reasonably
ineffective or failed to -- has not proven counsel failed '

.to render reasonably effective assistance. Furthermore,

he's not proven that he was prejudiced by any deficient
performance.

With regards to the guilty plea, again, I do not find
he's proven ineffective assistance of counsel, nor has he
proven‘that there is a reasonable probability, but for any
errors on behalf of Ms. Davis-Branch he would not have
pled guilty.

Therefore, I'm going to respectfully deny his
application. The State will give me an order to that
effect, please.

MR. SAVILLE: Thank you, Your Honor.

MR. WALLER: Thank you, Your Honor.

~- END OF TRANSCRIPT OF RECORD -~
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IN THE COURT OF COMMON PLEAS -

STATE OF SOUTH CAROLINA" ) ‘
COUNTY OF ORANGEBURG )} IN THE FIRST JUDICIAL CIRCUIT
) : o
Izell D. Hair, #311486, - ) 2017-CP-38-0032
‘ )
Applicant, )
) B
v. _ ) I ::’-E‘ﬁ
) ORDER OF DISMISSR] 2 #S
' ) ‘ Bl - -3
State of South Carolina, ) < ™ D
= =
. ) e, X -3
Respondent, ) T — %2
) (3P E XD

This matter comes before the Court by way of a post-conviction relief (PCR) application

filed on January 9, 2017. An evidentiary hearing into the matter was conven

¢ Dorchester County Courthouse. Applicant was present at the hearing and was
represented by Jonathan D. Waller, Esquire. Respondent was rcpreseﬁted by Assistant Attomey
General Chri_stian Saville of the South'Carolina_x Attorney General's Office,

Before fhis Court were the records of the Orangeburg County Clerk of Court regarding
the subject convictions, Applicant's records from the South Carolina Department of Corrections,
the plea transcript,_ Applicant’s appellate records, the State’s return, and Applicgnt’s PCR
application. Based on these records and the testimony presented, fhe Court finds as follows:

I.  PROCEDURAL HISTORY

Applicant is presently conﬁ-ned in the South Carolina Department ofCorrecﬁons pursuant

to orders of commitment of the Orangeburg County Clerk of Court. bn August 11, 2016,

Applicant waived presentment to the grand jury and pled guilty to second-degree criminal sexual

conduct

a minor (2015-GS-38-0370) beforc the Honorable Edgar W. Dickson, Applicant

rsuant to North Carolina v. Alford, 400 U.S. 25 (1970). Applicant was originally

charged with first-dcgree criminal sexuval conduct with a minor arising from incidents between
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January 2014-and January 2015 in which Applicant was alleéged to have sexually penetrated his
daughter, under the age_bf eleve;n years old, anaily and oraIl‘.y. The record also reflects the State
was prepared to show Applicant also sexually penetr#ted another of his daught-ers, also uﬁder the
age of eleven, anally and orally. GP Tr. p. 11, Il. 1425 - p. 13, Il. 1-6. Belinda Davis-Branch,
Esquire (“Plea Counsel”), represented Applicant. Assistant SEolicitor Ashley Cornwell prosecuted
the case. On August {1, 2016, Judge Dickson sentenced ApI:Jlicant to imprisonment for eighteen
years, required Applicant to register as a scx offender, and ordered GPS monitoring.

Applicant filed a notice of appeal from his guilty plea. The South Carolina Court of
Appeal§ dismissed Appﬁcant’s appeal for failure to provide a sufficient explanation as required
by Rufe 203(d)(1)(B)(iv), SCACR, by order filed October 26, 2016. The remittitur was returned
to the circuit court on November 14, 2016. | -

I  ALLEGATIONS .

In his PCR application, Applicant alleges he is being held in custody unlawfully for the

following reasons:

1. Ineffective Assistance of Counsel

a. “Lack of communication.” i

b. “Failure to share or explain the evidence.”

c. “Failure to interview exculpatory witnesses.”

d. “Not following through with a trial.”

e. “The plea in this particular case was ignorant because of the admitted lack of
communication and because Plea Counsel is telling [Applicant] what the
evidence is in this case, but Plea Counsel is going on the interpretation by the
State of what the evidence is and not analyzing it for herself.”

III. SUMMARY OF TESTIMON Y PRESENTED
Plea Counsel testified at the PCR hearing, and Appli@t testified on his own behalf.

Applicant
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Applicant testified he was originally charged with criminal sexual conduct with a miner,
first-degree, Applicant recalled he met with Plea Counsel numcrous times prior to the plea.
According to Applicant, he informed Plea Counsel he had alibi witnesses, Applicant testified
Plea Counsel “did not do anything” with these witnesses. Applicant also recalled discussing his
mental heelth with Plea Counsel, but the court ordered doctor found him to be competent.

Applicant also testified his arrest warrani stated the offcnse he was charged with occurred
on Dccember 13, 2014, but testified the State alleged the conduct occurred betwccn January
2013 and January 2014,

According to Applicant, Plea Counsel did not review his constitutional rights prior to the
plea. Applicant could not recall Plea Counsel going over the elements of his charge. Also,
Applicant testified Plea Counse) did not go over the nature of an Alford plea with him.

According to Applicant, he pled éuilty in part because Plea Counse] was not conducting
an investigation. ‘

Applicant conceded the plea transcript reflects he told the plea judge he was satisfie;i
with Plea Counsel's representation. GP Tr. p. 9, 1. 7. Applicant likewise acknowledged he told
plea judge he knew exactly what he was doing and one reason he knew exactly what he was
doing was because Plea Counsel had gone through all the evidence with him. GP. Tr. p. 7, 1. 20.
Applicant conceded he swore on the Bible to tell the truth at his guilty plea hearing. l:‘urthermore,
Applicant recalled telling the plea judge he was pleading guilty to spare his family the burden of
trial and to enjoy the benefit of the State’s plea offer, GP Tr. p. 8, 1. 21.

| Plea Counsel
Plea Counsel testified she met with Applicant approxitnately ten times prior to his guilty

plca, Plea Counsel recalled Applicant’s minor daughter alleged Applicent required her to have
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anal sex over a period of time rather than an isolated date. Plea Counsel explained the date range
for the allegations against Applicant shifted from a specific d‘late to the entire year in advance of
Applicant’s guilty plea, and they discussed this as well as “evérything” about Applicant’s cas¢ to
include his constitutional rights and the evidence against him. .

Regarding the plea offer to CSC with a minor, secona-degree, Plea Counsel testified she
informed Applicant of the offer and told him to discuss il with his family, Plea Counsel felt it
was in Applicant’s best interest to take the plea deal, which 1s corroborated by her statement at
the plea hearing that “there was just so much against” Applicént and she did not want him to take
the risk. GP Tr. p. 20, l. 14. Plea Counsel opined the Statie would have brought Applicant’s
daughter 1o testify at trial and she would have been & good witness for the State.

Plea Counsel recalled Applicant gave her names ofi potential witnesses, Plea Counsel
testified she spoke with everyone Applicant asked her to spea}c with, but there were no valid alibi
defenses therefrom because the conduct was alleged to have t'i:ken place over the span of a year.

Plea Counsel also testified another daughter later came forward with allegations against
Applicant prior to his pléa. Plea Counscl testified she st;itl agreed there was a substantial
likelihood of conviction had this case proceeded 1o trial,

IV. APPLICABLE LAW
~ In a post-conviction relief action, the applicant has tﬂe burden of proving the allegations
in the application, Rule 71.1{e), SCRCP; Butler v, State, 2856 S.C. 441, 334 5.E.2d 813 (1985).
Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must
prove that "counsel's conduct so undermined the proper functioning of the adversarial process
that the trial cannot be relied upon as having produced a jus?t result.” Strickland v. Washington,

466 U.S. 668, (1984); Butler, 286 S.C. 441, 334 S.E.2d 813 _(:1985).
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'i‘hc; proper measure of perfqnnancc is whether the attorncy provided representation
within the range of competence required in criminal cases. Courts presume that counsel rendered
adequate assistance and made all significant deeisions in the exercise of reasonable professional
judgment. Butler, 286 S.C. 441, 334 S.E2d 813 (1985). The applicant must overcome this
presumption to receive relie;ﬂ Cherry v. State, 300 8.C. 115, 386 5.E.2d 624 (1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the applicant must prove that counsel's performance was deficient, Under this
prong, attorney performance is measured by its "reasonableness under professional norms."
Chenry, 300' S.C. at 117, 385 S.E.2d at 625 (citing Mj. Second, counscl's deficient
performance must have prejudiced the applicant such that "there is a reasonable probability that,
" but for counsel's unprofcssiona] errors, the result of the proceeding would have been different.”
Cherry, 300 S.C, at 117-18, 386 S.E.2d at 625. With respect to guilty pleas, the Applicant must
show there is a reasonable probabilit;lf that, but for counsel's alleged errors, he would not have
pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52 (1985).

Y. FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the opportunity to
observe the witness presented at the hearing, closely pass upon their credibility and weigh their
testimony accordingly. Set forth below are the relevant findings of facts and conc}usi;)ns of law
as required pursuant to 8.C. Code Ann. §17-27-80 (1985).

. INEFFECTIVE ASSISTANCE OF COUNSEL

This Court finds Applicant has failed to meet his burden of proving he is entitled to post-
conviction relief on any of his allegations of ineffective assistance of counsel. Applicant has

failed 1o prove both deficiency on the part of Plea Counsel and any prejudice therefrom.
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Moreover, this Court notes the record reflects the knowing and voluntary nature of Applicant’s

Alford plea. Furthermore, after observing the witnesses an:d passing on their credibility, this

Court finds Flea Counsel’s testimony to be credible. By contrast, this Court finds Applicant’s
leslimopy‘ to lack credibility,
“Lack of communication ';’

Applicant alleges Plea Counsel wals ineffective for lack of communication. This Court
finds this allegation to be meritless. Plea Counsel credibly testified to discussing the evidence,
Applicant’s plea, and other relevant issues with Applic‘;nt. This is corroborated by her
representations at the guilty plea he_aring,' in Applicant’s pfesence, that she had reviewed the
evidence, law, and Apy;lictmt’s constitutional rights with Appflica.nl. prior to the plea. GP Tr, p. 4.
Furthermore, Applicant himself told the plea judge under oaﬂ;: he had understood everything Plea
Counsel had told him and Plea Counsel had answered all of h}s questions. GP Tr. p. 9. Moreaver,
Applicani also told the plea judge he knew exéctly what he wes doing and felt it was in his best
interest to plead guilty pursuant to Alford. For these reaso;ns, this Court finds Applicant has
failed to satisfy his burden of proving Plca Counsel was deﬁici ent as to her. communication with
Applicant, Furthermore, Applicant has failed to prove he wov%:ld have proceeded to trial had Plea
Counsel communicated any differently. Accordingly, this alléga.tion 15 dismissed with prejudice.

“Failure to share or explain the evidence "

Applicant alleges Plea Counsel was incffoctive for failing to share or explain the
evidence in this case. This Court finds this allcgation to be xfnerit]ess. As Plea Counsel testified,
the evidence presented at trial in this case would have been the testimony of at least one of Plea
Counsel’s victim daughters as well as a forensic interview. Trial Counsel opined she would have

mhade a good witness for the State and felt Applicant faced a substantial likelihood of conviction
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‘
- if he proceeded to trial. Plea Counsel credibly testified to reviewing all the pertinent materials in
this case with Applicant to include discussions of the victim. This is corroborated by Plea
Counsel’s statement at the plea hearing that she had reviewed the evidence with Apblicant.
Furthermore, Applicant himself told the plea judge under oath.that one reason he knew exactly
what he was doing at his puilty plea was because Plea Counsel had gone through the -evidence
with him. GP Tr. p. 7, . 20, Applicant even told the plea judge he believed there was a
substantial likeliheod of conviction given the cvidence the State was preparéd to present. GP Tr.
- p. 17, 1. 24. The record reflects Plea Counsel did thoroughly review and explain the evidence in
this case to Applicant. Therefore, Applicant has failed to establish deficiency as to this allegation
as Plea Counsel did in fact adequately share and explain the evidence to him. Moreover, this
Court finds Applicant has failed to satisfy his burden of proving he would have chasen fo
ptoceed to trial had Applicant better shared or explained the evidence to him. Accordingly, this
allegation is dismissed with prejudice.
Failure 10 interview exculpatory witnesses

Applicant alleges Plea Counsel was ineffective for‘ failing to interview exculpatory
witnesses. This Court finds this allegati;)n to be meritiess, Fifst, Applicant has failed to prove
Plea Counsel was deficient as to 1his allcgation because Plea Counsel credibly testified she spoke
" with all witnesses Applicant asked her o speak with. Plea Counsel credibly testified these
witnesses would not have provided an alibi, as the allcgations ag’ainﬁt Applicant were said to
have taken place over the timespan of a year. To establish an alibi defense and thus be entitled to

an instruction of alibi, a defendant must present some evidence that he was at another place at the

time of the ¢rime and could not therefore have committed the crime. State v. Diamond, 280 S.C.

296, 297, 312 S.E.2d 550 (1984). A»simple' denial of one’s presence at the scene does not

i;age 7af11

75




76

_ constitute an alibi. Id, Plea Counsel was correct in her assertion these witnesses would not have

. provided an alibi for the timespan throughout which Applicant was alleged to have anally raped

his daughter. Nevertheless, this Court finds Plea Counsel’s testifnony credjble that she looked
into all potential witnesses provided and therefore Applicant has failed to satisfy his burden of
proving deficiency as to this allegation,

- Notwithstanding, in order to show prejudice from the: alleged failure to call a witness, the
Applicant must provide competent evidence of the tcstimt)?ny the alleged alibi witness would

provide, Bannister v. State, 333 5.C, 298, 509 S.E.2d 807 (1:998); Glover v. State, 318 S.C. 496,

458 S.E.2d 538 (1995); Underwood_v. State, 309 S.C. 560, 425 S.E.2d 20 (1992). Here,
Applicant failed to present- any testimony é.t the PCR Ah'eavring from an alibi witness, and no
purported alibi witnesses were present at the PCR hearing,. :'I'his Court can only speculate as to
what these alleged alibi witnesses could have testified to;. Applicant has therefore failed to
establish .prejudice from Plea Counsel’s alleged deficiency as the witnesses she investigated
would pot have been exculpatory and Applicant failed to evidence what their testimony would
have been and how their testimony would have changeci the outcome of the proceedjngs.
Accordingly, this allegation is dismissed with prejudice.
Not following through with a ilrial

Ap.plicant alleges Plea Counsel was ineffective for not following through with a trial.
This Court finds this allegation to be meritless, Plea Counsel‘é credibly testified it was Applicant’s
dcecision to enter an Alford plea. This is corroborated by Applicant’s own statements at the plea

hearing that he was enteririg his plea freely and voluntarily fand was not promised anything nor

‘threatened in order to plead guilty. GP Tr. p. 10.

Because a guilty plea is a solemn, judicial admission of the truth of the charges against an
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individua], {an Applicant’s] right to contest the validity of such a plea is usually, bt not
invariably, foreclosed. Blackledge v. Allison, 431 U.S. 63 (1977). Statements made during a
guilty plea should be considered conclusively, unless an [Applicant] presents valid reasons why

he should be allowed to depart from the truth of his statements. Crawford v. U.S., 519 F.2d 347

(4™ Cir. 1975) overruled on other grounds by .S, v. Whitley, 759 F.2d 327 (4th Cir,1985). This
Court finds that the Applicant presented no reasons to show that he should be allowed to depart
from the truth of the staternents he made during his guilty plea hearing.

Appii‘cant informed the plea judge he did not want a jury trial but rather wanted to plead.
GP Tr. p. 9, 1. 14, In fact, Applicant explained at his plea hearing he wished to plead in order to
spare his family the burden of a irial and also enjoy the heneﬁt of the plea deal. GP Tr, p. 8, 1. 21.
Applicant expressly waived his rights o a trial at the plea hearing. GP Tr. p. 10, L 1. The record
and testimony reflects that while Plea Counsel adequ_ately prepared and investigated this case, it

was Applicant who decided to enter an Alford plea rather than proceed to trial. Applicant has

failed to satisfy his burden of proving Plea Counsel was deficient regarding his entering of a plea
rather than proceeding to trial. Moreover, Applicant has failed to satisfy his burden of proving he
was prejudiced by Plea Counsel not following through with a trial, as evidenced by Applicant’s
own admission he believed there would be a substantial likelihood of conviction at trial given the
State’s evidence. GP Tr. 17, 1. 24, Accordingly this allegation is dismissed with prejudice.

“The plea in this particular case was ignorant because of the

admined lack of communication and because Plea Counsel is

telling [Applicant] what the evidence is in this case, but Plea

Counsel is going on the interpretation by the State of what the

evidence is and not analyzing it for herself”

Applicant alleges the plea he entered in this case was ignorant due to Plea Counsel’s

representation regarding her analysis of the evidence in this case and her explanation of the
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evidence 1o Applicant. This Court' finds this allegation to be meritless. Plea Counsel credibly

testified she reviewed the evidence with Applicant in this case, and this testimony is

. corroborated by her representation at the plea hearing she had reviewed the evidence with

Applicant. GP Tr. p. 4, 1, 4. In fact, Applic’ant informed the plea judge he knew exactly what he
was doing bceause, for one reasen, Plea Counsel had gone through all the evidence with him. GP
Tr. p. 7, L. 20. Applicant Jater reaffirmed to the plea judge that he knew exactly what he was
doing and felt the plea was in his best interest. GP Tr. p. 1:0, 1. 15. Applicant has presented no
probative evidence to coniradict this represcntations to thc; plea judge. Furthermore, Applicant
has presented no evidence Plea Counsel failed to adcqugtely analyze the evidence or failed to
adequately represent this evidence to Applicant. As Plea Counsel testified, the evidence in this
case essentially consisted of victim testimony and the forenéic interview. Furthermore, Applicant
has failed to satisfy his burden of proving that he would ,ha;ve instead proceeded to trial but for
Plea Counsel’s representation regarding the evidence in this case. Accordingly, this allegation is

dismissed with prejudice.

[Conclusion and signaturc on following page]

-1
1
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Y1 CONCLUSION

Based on all the _foregoi'ng,vthis Court finds and concludes Applicant has not established
any constitutional violations or deprivations that would require this court to grant his application.
Therefore, this application for post-conviction relief must be denied and dismissed with
prejudicé. ’-

This Court notes that Applicant must file and serve a notice of appeal within thirly days..
from the receipt by counsel of written notice of entry of jl;dg'ment to secure the appropriate
appellate review, See Rule 203, SCACR. Pursuant to Austin v. State, 365 8.C. 453 (1991), an
Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of post-
conviction relief. Rule 71.1(g), SCRCP, provides thal if the applicant wishes to seek appellate
review, post-conviction :relicf counsel must serve and file a Notice of Appeal on the Applicant’s
behall. Applicant.: is directed— to Souti'x Carolina Appellate Court Rule 243 for appropriate
procedures for appéall

IT IS THEREFORE ORDERED:

1. That the apphcanon for Post-Conviction Relief is denied and
dlsm1ssed with prejudice in regard to all allegations; and

2. Appllcant must be remanded to the custody of Respondent.

AND IT IS SO ORDERED this & day of A/~ 2018,

D g

D. CRAIG BRowx™
Presiding Judge
" First Judicial Circuit

%@, , South Carolina
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WITNESSES

DEPUTY JAMES S. GREEN

Arresting Agency:
-Orangeburg €o. Sheriff Dept.

ARREST WARRANT NUMBER

H662038
Arrested: Mar 27, 2004

ACTION OF GRAND JURY

Foreperson of Grand Jury
Date: June 17, 2004

VERDICT

oreperson of Petit Jury
fe:

DOCKET NO. 2004GS38-0748

The State of South Carolina
County of

ORANGEBURG

COURT OF GENERAL SESSIONS
June 14, 2004 TERM

THE STATE
VS.

lzell Hair

Indictment for

CRIMINAL SEXUAL CONDUCT
WMINOR 2ND DEGREE (V 11-14)

SC Code: 16-03-655(2)
CDR Code: 0396
Class: FEL-C(V)

After being fully advised as to my legal rights, |

hereby walve presentment to the Grand Jury.

~

Deferfdant

24

hereby appear in my own proper person and
plead guilty to the within indictment or to

Defendant

Witness:

C.C.C.PLS. AND G.S.
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STATE OF SOUTH CAROLINA) INDICTMENT
. ) : 2004GS38-0748 -
COUNTY OF ORANGEBURG )

At a Court of General Sessions, convéned on June 1 4, 2004 the Grand Jurors of

Orangeburg County present upon their oath;

CRIMINAL SEXUAL CONDUCT WMINOR 2ND DEGREE (V 11-14)

That Izell Hair, did in Orangeburg County, on or about éeptember 6, 2003_, willfully and
uniawfully engage in criminal sexual conduct with a minor in the second degree in that
the defendant did engage in sexual battery with the victim who was 14 years of age.
This offense being a violation of Section §16-3-655(2) of the South Carolina Code of

laws, (1976 as ame\n'ded)..

Against the peace and dignity of the State, and contrary to the statute in such

case made and provided. : [f 12 M OF 3 \ K

Carol J. Frick SOLICITOR
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WITNESSES

Lakesha Gillard

Orangeburg County Sheriff
2015-0099

——————————————TE—.
n— et

ARREST WARRANT NUMBER -
2015A3810700074

Arrested: January 22, 2015

ACTION OF GRAND JURY

Foreperson of Grand Jury
Date: August 17, 2016

VERDICT

Foreperson of Petit Jury
Date:

DOCKET NO. 2015GS38-0370

The State of South Carolina
County of ORANGEBURG

COURT OF GENERAL SESSIONS
August 17, 2016 TERM

THE STATE
vs.

Izell Hair

Indictment for
CRIMINAL SEXUAL CONDUCT WITH

MINOR - VICTIM UNDER 11 YRS OF
AGE - FIRST DEGREE

SC Code: 16-3-655(1)

After being fully advised as to my legal
rights, | hereby waive presentment to the
Grand Jury.

o, &aﬁm

Defendant

[

hereby appear in my own proper person
and plead guilty to the within indictment
orto

CAC o) Muge D™ Degrec

Defendant

Witness:

C.C.C. PLS. AND G.S.
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STATE OF SOUTH CAROLINA) INDICTMENT

) 2015GS38-0370
COUNTY OF ORANGEBURG )

At a Court of General Sessions, convened on August 22, 2016 the Grand Jurors of
Orangeburg County present upon their oath:

CRIMINAL SEXUAL CONDUCT WITH MINOR - VICTIM UNDER 11 YRS OF
AGE - FIRST DEGREE

- That in Orangeburg County, South Carolina, between January 1, 2014 and
January 5, 2015, the Defendant, Izell Hair, did engage in sexual battery upon a
minor who was less than eleven (11). years of age in that the defendant did force
victim, | who was approximately six years old, to perform felatio
and/or engage in anal intercourse. This offense in violation of Section 16-3-655
of the South Carolina Code of Laws, as amended.

Against the peace and dignity of the State, and contrary to the statute in

such case made and provided.

?v
Ashley B. Cénwell, Solicitor



