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STATEMENT OF ISSUES ON APPEAL ‘_."T Co

~

L~ The. Clrcult Court properly exerclsed its dlscretlon in admlttmg Defense Exhlblt 13
. .and, even if not properly admitted, Appellants can show no prejudlce due to the
cumulatlve nature of such ev1dence : =

II. 'The Clrcult Court properly exercised its dlscretlon in admlttmg the testlmony of -
‘ expert witness Brian Boggess, and even if not properly admltted Appellants can show ’
no prejudlce due to the cumulative nature and subject matter of his opinions.

I _ The Circuit Court properly exercised its discretion by denymg Appellants request to
‘ publish their Request -for Production to the jury, and Appellants can show no
- prejudice as they were permitted to present testimony concernmg lts substance.

IV.. The Clrcult Court properly denied Appellants’ liability dlrected verdlct motion and '
- JNOV motion as there was. some. evidence from whlch a jury could find for
: Respondents on the issue of llablllty '

V. ' The Circuit Court properly denied Appellants’ damages directed verdict motion and
- JNOV motion as there was some evidence from which a Jury could find that
.. Appellants’ alleged i mjurles were not caused by the accldent

: STATEMENT OF THE CASE

This case arises out of an auto :accident) between Appella_nt Heather Bundy and Respondent
' Thomas Jett that oceurred on.dseptember 3; ‘2013. ‘The 'accide_nt occurred in-a median on Highway
521 in Camden, jSouth Carolina. At the time- of the accident, Ms. Bundy was .op"erating her
'Mercede':s station jwagon and Mr. J ett was operating.a Sterling tractor-trailer in the course of his
} empldoym-ent' with Haier Amer-i\ca Research &'Devlelopment Co., LTD (“Haier”). At the time of,the
accident both vehicles were in the medianon Highway 521 aﬂemptlng to turn left. The‘centra‘l .‘
issue in the case is wh1ch vehicle entered the median first. Ms Bundy testified that Mr. Jett’s
vehlcle was behmd her at a stop sign on Black R1ver}Road prlor to enterlng the medlan She -
| 'testlﬁed tha't she entered the mec_han ﬁ_rst.:Mr. J ett test1ﬁed that there were no cars in front of him’
when he was stopped at the stop sign‘on Black River Road. He testiﬁed that there were*’no other

vehicles in the median when he entered it,



After a tr1al w1th multrple w1tnesses testlfymg for each s1de the Jury entered a verdlct 1nyf

3 favor of the Defendants on’ Pla1nt1ffs neglrgence and loss of consortlum clalms The C1rcu1t Court_ _\ :

B \]

‘- denred Plamtrffs post-trral mot1ons Appellants now challenge several ev1dent1ary ruhngs and the o

liA

o .C1rcu1t Court s den1al of thelr post trlal motrons 1n‘ an attempt to obtam reversal of the Jury S

o verd1ct and a new tr1al

STATEMENT OF FACTS

<

On September 8 2015 Heather Bundy ﬁled surt agamst Thomas J ett and Ha1er assertmg a. T

: ‘_'neghgence clarm agamst them ar1s1ng out of the September 3 2013 acc1dent (R pp 18 27) On~ -

o August 26 2016 W*H Bundy, Jr ﬁled su1t agamst Thomas Jett and Ha1er assertlng a loss of

% f* consortrum cla1m arrsmg out of the September 3 -2013 acc1dent (R pp 34 39) By Consent Order

o dated July lO 2017 these cases were consolldated for tr1al (R pp l 3) The tr1al of th1s case. -

o began on January 16 201 8 in the Kershaw County Court of Common Pleas On January 23 201 8,

) the jury retumed a verdrct unammously ﬁndlng for the Defendants on the neghgence and loss of

o consortlum causes of actlon (R pp
A SRR o
. entered Judgment for the Defendants based on the Jury sverdrct (R pp- 4 5) On February2 2018

3 ) By Order dated January 23 2018 the C1rcu1t Court‘ f'

B the Pla1nt1ffs moved for “Judgment n o v .a new tr1al 1n the above captroned matter and/or an ’. )

.1 [/

. Order altermg and amendmg the Judgm ‘nt entered 1n the above captroned case » (R pp 66 69)
,On February 9, 201 8 the Defendants ﬁled a Memorandum in: Opposmon to Pla1nt1ffs Motron for ,‘

: :\Judgment NOV or. New Tnal (R pp 857 861) lOn September 10, 2018 “the Clrcu1t Court"

» entered an Order denymg the Plalntrffs post-tnal mot1ons (R pp 11 17) On October 5 2018 4,.

Pla1nt1ffs ﬁled the1r Not1ce of Appeal 1n thrs Court (R pp 931 937)




STANDARD OF REVIEW

A Admltted Evidence — Issues I and II

“The admlssron or exclusron of evrdence 1s left to the sound drseretlon of the trral Judge

whose decrsron w1ll not be reversed on appeal absent an abuse of dlscretron ” State V. Byers 392
' S. C 438 444 710 S E 2d 55 57—58 (201 1). To be ent1tled to a new trlal on the basrs of admitted
| evidence, the AppellantS'must show both: (1) that the evrdence at issue was 1mproperly admitted;
and 2)1 the admrssron of the ev1dence resulted in 4pre]udlce to them F zelds v. J Haynes Waters .~
" Builders, Inc 376 S.C. 545, 557, 658 S E.2d 80, 86.(2008) (“[T]o warrant reversal based on the
: adm1ssron or exclusion of ev1dence the appeahng party must show both the error of the ruling and -
' preJudlce.). “Though testrmony may constitute lnadmlssrble. hearsay ev1denee no prejudice is

shown when it merely corroborates other ev1dence admitted in the case.” Starkey V. Bell 281 S. C

‘308 315 315 SE2d 153 157 (Ct App 1984) (cmng Crowderv Carroll 251 SC 192, 161" -

S.E.2d 235 (1968)) Addltlonally, ‘as a settled prmcrple of law the admrssron of 1mproper
~ evrdence is’ harmless Where itis merely cumulatrve of other eV1dence ? Ramos 12 Hawley, 316 S.C.
' 534,537,451S. E.2d 27,28 (Ct. App 1994)

B Demed Dlrected Verdlcts/Judgments Notwrthstandlng the Verdlct ( “JN ov”») =
Issues 1V and A\

“On review from a trial court's denial o'f almotion fordirected Verdict or IN OV this Court
applies the same standard as the trlal court ’and‘vrews the. evldence and all reasonable 1nferences '
in the llght most favorable to the nonmovmg party Allegro Inc. v. Scully, 418 S.C. 24, 32,791
" SE2d 140 144 (2016) (crtlng Elam v. 8.C. DeptofTransp 361 S.C. 9 28 602 S.E. 2d 772 782 |
‘(2004)) “Mot1ons for. drrected verdrct or JNOV should be denred 1f the evrdence yrelds more than |
one reasonable 1nference or 1ts 1nference isin doubt ” Id. (c1t1ng Strange v. S C Dep tof" Hzghways

-& Pub. Transp 314 S.C. 427 429 30, 445 S E 2d 439 440 (1994)) “A motion for JINOV may



be granted only if .no reasonable jury could have reached the chall‘enged i/erdict ‘Ga;vt‘ineau v.
Murphy, 331 S. C 565 568 503 S E. 2d 712 713 (1998) “In essence we must determine whether
a verdict for a party opposing the mot1on would be reasonably possrble undér the facts as liberally
.construed in hlS favor.” Harvey v: Strzckland 350 S. C 303 309 566 S. E 2d 529, 532 (2002)-
(quoting Bultman V. Bar_ber, 277 S.C. 5, 7, 281'-1“S'.E'.'2d 79l, 792 (l981)). “When cons1der1ng‘
. directed verdict m,otions,.'vneither ,the trial‘k'court nor the"appell.ate court has authority to decide
credibility issues or to resolve conﬂicts in the testimony or evidence ”? Wrighfi) Craft '372 S.C. 1,
18, 640 S. E 2d 486 496 (Ct App 2006) “An appellate court w1ll reverse the trial court's rulmg'
only 1f no ev1dence supports the ruhng below ” Allegro Inc., 418 S. C.at 32, 791 S. E 2d at 144
(citing Welch v. Epstezn 342 S C. 279 300 536 S E 2d 408, 418 (Ct App 2000)) |
ARGUMENT |
| I THE CIRCUIT COURT PROPERLY EXERCISED ITS DISCRETION IN
"ADMITTING DEFENSE EXHIBIT 13, AND EVEN IF NOT" PROPERLY
'ADMITTED, APPELLANTS CAN SHOW NO PREJUDICE DUE TO THE
CUMULA'I“IVE NATURE OF SUCH EVIDENCE.
As a basis tfor' demanding a new. trial, ‘Appellants challenge the Circuit Court’s admission
_of defense Exhibit 13 Exhlblt 13 isa draw1ng of the acc1dent scene created by. Thomas Jett on'the
" day of the accident. In addltron to its hand drawn diagram Exhibit 13 contains handwrltmg which |
states: “Car pull i in on my left side try1ng to beat me maklng a left turn.” (R. p. 853). Appellants.
are unable to show that thls piece of ev1dence was 1mproperly admitted under the South Carolina
: Rules of Evrdence Appellants are also)unable to show that adm1ssron of th1s piece of evidence
.‘ 'vlfas prejudicial. As Appellants cannot demonstrate reversrble error in the admission .of Exh1b1t 13 |
| vl/ithout making both shoWings, the Circuit Co'urt’s admission of defense Ekhibit 13 does not entitle

!

Appellants to a new trial. -



- e - o

A. Defense Exhlblt 13 was properly admltted in accordance w1th Rule 701 of the '

South Carolina Rules of Ev1dence
South Carolina Rule o_f Evidence 701 pr'ovides"'that lay ‘witnesses may provide certain
opinion testimony:
1f the witness is not testifying as an expert, the witness' testimony in the form of ‘-
.opinions ot inferences is limited to those opinions or inferences which (a) are
rationally based on the perception of the witness, (b) are helpful to a clear

understanding of the witness' test1mony or the detérmination of a fact in 1ssue and
(9] do not requ1re spec1al knowledge ‘skill, exper1ence or tralnmg

i [ B

Rule 701 SCRE I “Conclusions or opinions of laymen should be reJected only when they are

. » superﬂuous in the sense that they w1ll be: of no value to: the Jury ? Small v. Pioneer Mach., Inc

329 S C 448, 468, 494 S. E 2d 835, 845 (Ct App 1997) As the trial Judge correctly found the

‘oplnlon testimony contalned 1n,Exh1b1t 13 meets all the,requlrements }of South Carolma'Rule of

LAs noted in. Appellants Brief, Rule 701 is. subJect to Rule 602 which states that “[a] witness may
not testify to a matter unless evidence is introduced sufficient to support a finding that the witness
has personal knowledge of the matter. Evidence to prove personal knowledge may, but need not,
consist of the witness’ .own testimony.” Rule 602, SCRE. Appellants’ Brief contends that the

* written statement on Exhibit 13 violates Rule 602 because Mr. Jett “has no personal knowledge of

the movements or conduct of Heather Bundy pr1or to the crash ” (Appellants’ Br. p. 6).

_'Appellants argument would limit witness: testlmony to direct evidence of personal knowledge
However, Rule 602 permits circumstantial evidence of - ‘personal knowledge giving rise to
inferences and impressions. See, e.g., Small v. Pioneer Mach., Inc.,329 S.C. 448, 468,494 S.E.2d
835, 845 (Ct. App. 1997) (affirming admission of testimony of log skidder operator that throttle
stuck because of debris accumulation in throttle even though he did not stop the skidder when he
had a problem to examine the throttle linkage area or examine the throttle after accident but he had
knowledge of énvironment in which skidder was used and prev1ously clearing debris from hood
of skidder); McCray v. Valle, No. 2014-UP-313, 2014 WL 3845087, at *1 (S.C. Ct. App. Aug. 6,
2014) (affirming admission of officer’s opinion as to facts of accident derived from his

[

observations of the scene of the accident). “Some statements are not mere opinions but are -

1mpres51ons drawn from collected, observed facts. A natural inference based on stated facts i isnot -

opinion evidence. Where the distinction between fact and opinion is blurred, it is often best to
leave the matter to the d1scret10n of the trial judge.” State v. Williams, 321 S.C. 455, 464, 469
S.E.2d 49, 54 (1996). As described below, Mr. Jett’s opinion contained in- Exhibit 13 is based on
‘his impressions/inferences drawn from observed facts of which he had personal knowledge.




™

Evrdence 701 for admissible’ op1n10n evrdence by a lay person See (R p 108 line 14-p. 109 l1ne

3 (admitting Exhlblt 13)) /

With regard to the first requi_remént' of 7_01, the opini‘ons of Thomas ‘Jett contained in
Exhibit 1'3 were rationally based on his p'erCeption of the accident'.- Exhibit 13 contained two
opinions: (1) Thomas Jett’s opinion on thelocation of the vehicles at the time of the accident(i.e. .
the diagram); and (2) Thomas Jett"s op”inionlas to the‘cause of the accident (i..e. the -wﬁting). Asto

.the ﬁrSt opinion, it does not appearl' from 'Appellants’ Brlef or the arguments of their counsel at‘
trial that they challenge the adm1ss1on of the ﬁrst op1n1on contamed in Exhrblt 13. See (R p. 104, |
line 14-p. 105, llne 4) (Appellants Br ) As to the second oplnlon contalned on Exhlblt 13 1t was
_ ?ratlonally based on Mr Jett’s perceptlon of the accrdent - - | v

Mr J ett test1ﬁed at tr1al that there were no other cars >1n l‘ront of him When he stopped at

the stop 51gn at the 1nte'rsect1on of I—I_1ghway‘ 52l and Black Rlver Road prior to pullmg into the "~
median: |
~ Okay. Do you remember pulling up to that stop sign? Y
Yes, sir. | L .
Okay. Did you come to a complete stop? -
Yes, sir. » ' ' ‘ '
Was there any cars in front of you?

No, sir.

R PR PO PR

Are you sure?

A I’m positive 100 percent :
| (R p: 406, hne 24 -p. 407, line 7) He also testlﬁed that there was no other car in the med1an when. A
he stopped in the medlan (R p 392 llne 23-p 393 l1ne 3 p 407 llnes 14- 24) He testlﬁed that' . -
| ’.after stoppmg in the medlan he felt a bump on the s1de of hlS truck (R p 398 llnes 16 21;p. 399 ‘

| llnes 6-8; p. 411 lrne 23-p 412 line 3; p 424 llnes 22 24 P 425 lmes 7 13 p 426, llnes3 8)



- He also ‘testiﬁed that ‘when he"open'ed his truckdoor after fe’»eling'vthe bnr"np, heisawA Ms. Bundy’s‘
vehicle agamst the drlver s side of hrs veh1cle (R p 412, lines 6 22) These are all perceptlons -
.th1ngs he saw, felt and observed - that led to h1s opinion of what happened See Small 329 S.C..
at 469 494 S.E.2d at 845 (holdmg operator s oplmon as to the cause of the accrdent “were basedk
upon his observatlons and perceptlons as the operator of the log skldder and no abuse of d1scret1on‘ B
in. adm1tt1ng his lay opmlon test1mony) | |

~Under the second requlrement of Rule 701 the ev1dence must ‘be “helpful to a clear\"
understanding of the w1tness testlmony or the determmatton of a fact in zssue ? Rule 701, SCRE
(emphas1s added) Exhlblt 13 also meets th1s requ1rement As descrlbed above Exh1b1t 13;

‘contained a handwntten statement by ‘Mr. Jett statmg that the other veh1c1e in the accident pulled f
be51de his vehicle, wh1ch was already 1n the med1an in an attempt to beat him in making a left.l-lv'
tum As Appellants Brlef acknowledges “wh1ch party was in the medlan ﬁrst is the central 1ssue
in tl’llS case.” (Appellants Br p 12) Exh1b1t 13 shows ‘that from day one, the day of the acmdent "

-~ Mr. Jett asserted ‘he was in- the med1an ﬁrst HIS story as to the cause of the accident has -not
.changed.k Thus, _rt washelpful to the, dete'rmmatlon of the Am,am fact in issue — ‘who was 1n the ‘

‘median ﬁrst; - | |

W’ithv regard to the third:reqni‘:r’ement.of Rule 701,MrJ et_t"s ‘opinion as to the causé of thei‘

, -A:accident in Exhibit 13-did not ‘.‘r'eqnire 'specialrknowledge skill ekperience or training”'b‘ut was

based upon his perception of hlS 1nteract1on w1th Ms Bundy and her Vehlcle See Huffman v.

Sunshme Recyclzng, LLC 426 S. C: 262 281 826 S. E 2d 609 619 (2019) (“We find Ofﬁcer?‘

‘Aldr1dge s and Officer Ethndge s testlmony was based on the1r perceptlons of ‘their interactions’

2 Exhibit 13 also contams a hand-drawn dlagram of the: accident scene wh1ch would be helpful for
the jury to understand Mr. Jett’s testimony concemmg the accident scene and where both vehlcles
-, were at the t1me of the collision. :



with Goss did not requ1re spec1al knowledge Sl(lll experlence or trarmng, and d1d not stray into
.the realm of expert testlmony ) Therefore the opmlon contalned 1n Exhibit 13 satlsﬁed all the
requlrements of South Carolma Rule of Evidence 701 and was properly admitted.

_ B. ‘ Pursuant to South Carolma Rules of Ev1dence 801 and 803, Defense Exhlblt
’ 13 was' properly admltted S ST

South Carolma Rule of Ev1dence 802 states that hearsay 1s not admissible sub]ect to certain |
| exceptions.. Rule 802 SCRE South Carolma Rule of Ev1dence 801 deﬁnes hearsay as “a
| statement, other than one made by the declarant while testlfylng at the trial or hear1ng, offered in
-evidence, fo prove the truth of the matter asserted 7 Rule 801 SCRE EXhlblt 13 contamed thev
followmg statement: “‘C_ar pull A1n on;my left side trylrng to beat me maklng a left turn.” This
statement is_ not hears_ay" because it was not p’resented attri‘al to pro.ve; the truth of the matter asserted
- i.e. that Ms. Bundy was trying the beat_Mr. Jett in making a left turn. Rather,.lExhibit l'3ywas _
© presented to prove thiat immediately after":the'"accident‘l\./lr. J ettv_asser‘ted that he did not cause the |
'. accident and that he was in the»median ‘ﬁrst."‘ |
 However, in the event this Court 'deterrnines that the statement in Exhibit 13 qualiﬁes as .
hearsay, Exhlblt 13 comes w1th1n the busmessrecords exceptlon ‘contalned in South Carolma Rule
of Ev1dence 803(6) “Rule 803(6), SCRE prov1des that memorandum reports records etc. inany
" form, of acts, events condltlons or dlagnoses are adm1551ble as longs as they are (1) prepared
near the time of the event recorded 2) prepared by someone w1th or from 1nformat10n transmltted
by a person w1th knowledge (3) prepared in the regular course of busmess (4) 1dent1ﬁed by a
~ qualified witness who can testlfy regardlng the mode of preparatlon of the record and 5y found .
“to be trustworthy by the court ? Ex parte Dep t of Health & Envtl Controi 350 S C 243, 249 -50, - -
565 S.E. 2d 293, 297 (2002) (c1t1ng Rule 803(6) SCRE) Mr. Jett testlﬁed that he made Exhlblt 13 ,

as a report of the ac01dent for h1s superv1sor (R p. 418 lme 23-p 419 line 16 p 422 lmes 20- :



22). He also test1ﬁed that it was made on the same day as the acc1dent and was. kept in his personnel

g

file. (R. p 418 l1ne 23-p 419 l1ne 16) Therefore Exh1b1t 13 was also properly admltted under

the hearsay rules

- C.. Alternatlvely, even 1f 1mproperly admitted, Appellants ‘cannot show they were

prejudiced by the admission- of Exhibit ‘13 as it ‘is merely " cumulatlve of

Respondent’s testlmony that he was in the median first. .

" Appellants can show no prejud1ee due to the adm1ss1on of the opinion contained in Exhibit

- .13 because it was merely cumulative of Mr. Jett’s testlmony at trial that he entered the median’
first. As Appellants’ Brief states,.“'Whieh“-partyj_was'in 'the'v‘medi‘an first is the central issue in this -

case.” (Appellants’ Er., p. 12). The hear.ti of the opinion in-Exhibit 13 — “Car pull in on my left side |

trying to beat me making a left turn” — was that Mr. Jett "Was 'in the median first and Ms. Bundy

> v

: subsequently pulled 1nto the med1an to’ turn ‘M. Jett repeatedly testified at trlal that he was in the o

median first. (R p- 392, line 23-p 393, lme 3;p. 407 lines 14 24) He also. testified at trial that he

. did nothing to cause the acc1dent (R.) p 420, lines 22 25) Therefore Appellants cannot show that .

/

-the adm1ss1on of EXhlblt 13 prejudlced them See Gulledge V. McLaughlm 328 S C. 504 509, 492 -

S E 2d 816, 818 (Ct App 1997) (holdmg cumulat1ve op1n1on test1mony regardmg cause of auto

acmdent did not prov1de sufﬁ01ent grounds for reversal) Wzlllams 321 S. C at 463 469 S.E.2d at

54 (holdmg 1mproperly admitted ev1dence that was cumulat1ve to- other properly adm1tted

‘ev1dence was harmless) State V. Blackburn 271 SC 324 329 247 SE2d 334 337 (1978)

' (“Under settled principles, the adm1ss10n of improper evidence is harmless where it is merely

cumulative to other evidence.”). Thus, the Ci_rcuit Court’s admission of defense Exhibit 13 does -

not entitle Appellants to a new trial.



II.  THE CIRCUIT  COURT PROPERLY EXERCISED ITS DISCRETION IN’
“ADMITTING THE TESTIMONY OF EXPERT WITNESS BRIAN BOGGESS,
AND EVEN IF NOT PROPERLY ADMITTED, APPELLANTS CAN SHOW NO
PREJUDICE DUE TO THE CUMULATIVE NATURE AND -SUBJECT
“MATTER OF HIS OPINIONS : '

~As another bas1s/for demandmg a new trral Appellants challenge the C1rcu1t Court’s |
admission of Brian Boggess s expert V\ntness -testlmony. Mr. Boggess’s expert testimony includes
his opinions conceming: (1) the cause of the aécident based upon accident reconstruction and (2)
‘ the type of mjurles possible as a result of the accident based upon b1omechan1cs Appellants do
not argue that Mr Boggess was unqualified as an expert w1tness See (Appellants Br,, pp. 8 10).
Rather, Appellants argue that Mr. Boggess testimony was improperly admitted because_he: ¢}
“improperly welghed ‘the credibility of the witnesses in -arrivi'ng at ‘his oplniOn”; and (2)
1mpr0per1y gave test1mony regardmg a hypothetrcal person ”? (Appellants Br pp. 8-1('))-
' Appellants are unable to show that Mr. Boggess s expert wrtness testlmony was 1rnproperly
. iadm1tted based upon e1ther of these alleged grounds Appellants are also unable to show the .
'adm1sswn of hlS testlmony was preJud1c1al. As Appellants cannot demonstrate reversible error in
the admission of th1s testrmony, the C1rcu1t Court s adm1ssrorl of Mr. Boggess s expert w1tness |
.testlmony does not entltle Appellants to a new tr1al
| " A. The fact that Mr. Boggess expert oplnlons contradlcted Ms. Bundy s version of )
“events does not make his testimony subject to. exclusmn as an 1mproper opinion
on the credibility of Ms Bundy. L
Appellants Br1ef cites two sectlons of Mr Boggess deposmon for 'the proposmon that
' ”'Mr Boggess 1mproper1y werghed the cred1b1l1ty of the witnesses in arr1v1ng at his’ oplmon
(Appellants Br., pp. 8-9). In the ﬁrst section cited, pages 39-41 of Mr. Boggess’ de‘position, Mr. B
| Bo’ggess testified that he found Mr. Jett’s.. testirnony of howv_the accident occurred to be more

plaus1ble based on the ° physrcal layout of how the vehicles ended up together, where the drivers’

©10
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Wh1le experts are not perm1tted to offer an op1n1on regardmg the cred1b111ty of others theyv
are perrmtted to use the1r expert1se to determme whlch vers1on of events more l1kely occurred At
{Ltnal Mr. Boggess d1d not offer an op1n1on on the cred1b1l1ty of Ms Bundy (R p 548 lme l3-p o

o .555 lme 16) He merely testIﬁed as to whlch versmn of events was more l1kely glven the phys1cal' e

n; I

‘, ) ev1dence and the sc1ence of acc1dent reconstructlon (R p 484 lmes 18 20)

‘In a 51m1lar case Watts v. Hollock‘ :the pla1nt1ffs argued -that an’ acc1dent reconStruction‘

o

the record w1th the results of hlS acc1dent reconstruct1on were “a transparent attempt to have [the »_ )
expert] prov1de an expert op1mon on the cred1b1l1ty of the Pla1nt1ff and other eyew1tnesses ” No o
o 3 lOCV92 2011 WL 6026998 at *5 (M D Pa Dec 5 2011) The defendants argued that the' a

‘expert s op1n10n were not mere statements challenglng the cred1b111ty of eyew1tness accounts but e

,“

- expert ] test1mony should be excluded because hlS op1mons comparmg eyew1tness test1mony in .

- the opmlons of a profess1onal engmeer applylng hlS 1nvest1gat1on and analys1s to the facts of record :

o )
. ,, W . «

- in the case 1d. at *5 The court held that the oprmons were admlss1ble and explamed

[The expert s] opmlons are not mete. comments on the cred1b111ty of eyew1tness
testimony, but the result of acc1dent reconstruct10n analys1s ‘This analy51s produced ; - -
- results contrary- to ‘the eyewrtness accounts of plamtlffs witnesses. [The.expert’s] -
opinions. are. not unhelpful ‘to_the: jury simply. because ‘they “highlight the - -
-~ contradictions ‘between "his" acc1dent reconstructlon analy51s and’ -eyewitness -~ °
i :testlmony The court does’ not ‘agree with plamtlffs assertlon that [the expert s] . :
opinion somehow usurps the. role of the Jury....[The expert s] opinions are = -
' derivative of ‘the'" methodology he- employed in conductmg his “accident = ..
reconstruction analy51s as such, these opm1ons are: admlss1ble under-the rules of . =~
evidence! They are admissible even if [his]-opinions call into question the accounts
of eyewrtnesses whose ultlmate cred1b111ty isto be determmed by the Jury '

o Id at*6 see also Wzthrowv Spears 967 F Supp 2d 982 999 (D Del 2013) thllzpsv Raymond o

N

Corp 364 F Supp 2d 730 743 (N D Ill 2005) (holdmg blomechamcal engmeer s testlmony that '.' -




/
p"laintiff’s alleged version'of events “did not-and could not have happened’-".was not improper -
opinion on witness’-credibility where expert “relied on objective analysis” to come to F‘conclusion
at odds with [plamtrff’ s] testimony and theory of the case”)

Likewise, Mr. Boggess did not 1mproperly testlfy as. to the credlbility of Ms. Bundy but
relied on objectlve factors — the layout of the acc1dent scene, the physrcal ev1dence, where persons
reasonably look when turning in a certain‘,direc_tion, the route of both vehicles through a stop sign ‘
- before approaching the median, the ,V.ehicl‘e visibilities. —fjto come to his conclusion that Mr. Jett’s

vehicle was in the median ﬂrst. See (R. p.: 5.48, line‘13v-p: 555, line 16). As he explained on cross-
' examination' . I o Coo

The opinion is what necessarrly happens by physws by ‘human factors by the -

- dynam1cs of -a collision, They re -going, to either fall' in line with someone’s

testimony ‘or not. The jury a551gns credibility. They decide do they. believe Person .

A or Person B. That’s their job. T’m not saylng to this jury.and never have saidtoa -

jury Person A is lying, Person B, they’re telling the truth It’s which one fits with

the evidence and which one does not....I use evidence and I figure out which one

is consistent with the evidence and wh1ch one is not in terms of physical evidence,
- the engmeerlng facts. :
R.p. 509, lines 1-18). Therefore, a’d_mission‘of his 'teStirnonvaas proper.
In the second section cited in Appellants’ Brief, pages 65-66 of Mr. Boggess’ deposition,’
Mr. Boggess testified that the kinematics to which Ms. Bundy testified — i.e. the motions of her
body at the time of the accident _ “are'inconSistent with that Which necessarily occurs per the laws
of physicsand therefore, are not pilausible.” (R; p.*96‘4k ljep. p- 65 lines 15-18). 3 He also testified

that “[t]he krnetics which i 1s the forces and acceleratrons 1mparted to her body, are not beyond .

\ reasonable injury thresholds and are well w1th1n or below act1v1t1es of daily 11v1ng, and are,

; .

, 3 Ms. Bundy testified that she was thrown forward into the steerlng wheel upon 1mpact but Mr. _
- Boggess testified at trial that based upon the physics of the impact she would necessarrly move
back and toward the right on 1mpact not forward (R p 507 lines 7- 22) '
12

':',.'.
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"therefore not con51stent w1th causmg or aggravatmg 1njury for someone such as Ms Bundy ” ’(R

*':p 965 Dep p 66 hnes3 8)

At tr1al Mr Boggess testrﬁed that “the forces are"not&consmtent w1th causmg the types of o

B -1nJur1es that have been dlagnosed 1n thls case » (R' p 561 lmes 12 14) A blomechamcal expert rs

' permltted to testlfy as to whether an 1mpact could cause the alleged mJury, regardless of whether ‘, o

“‘l’lIS testlmony contradlcts the plamtrff S testrmony See Wzlson . szers 357 S C. 447 454 593 . |

| ".vS E. 2d 603, 606 (2004) (holdmg trral court erred 1n excludmg bromechamcal expert s. op1n10n that "‘-, |

“low- 1mpact collrs1on as 1t occurred could not have caused respondent S back mjury”) Baerwald '

" v Flores 122 NM 679 683 930 P 2d 816 820 (N M Ct App(1997) (allowmg defendant CR

' ;bromechanlcal expert tto testrfy that 1t was not llkely a001dent could have caused TMJ mjurres l1ke. } o

R 'those plamtrff alleged) Therefore admrssron of Mr Boggess testlmony was proper regardless of’i’ o

: its contradlctron of Ms Bundy S testrmony

s

B Mr Boggess testlmony m
admltted Tl

response to a. hypothetlcal questlon was properly{f L

The other bas1s Appellants assert for the1r argument that Mr Boggess expert testlmony o

. vlwas 1mproperly admltted is that hrs op1n10n was glven in response to a hypothet1cal questlon about 3 |
a hypothetlcal person wrth all the attr1bu esand in; the same pos1t10n as Ms Bundy (Appellants

' ‘;A , -Br p lO) “Oprmon testlmony of an expert w1tness may be based upon a hypothetlcal questlon .

A provrded the hypothetlcal questron 1s “based upon facts supported by the ev1dence ! Brown V. La L

L France Indus a Dzv ofRzegel Textzle Corp' 286 S C 319 326 333 S E 2d 348 352 (Ct App ‘_

o vl985) Duncan V. FordMotor Co 385 S C 119 »u132 682 S E 2d 877 883 (Ct App 2009) (“An:‘_ ‘

i expert can offer oprnrons based upon hypothetlcal questrons embracmg facts supported by the

’: ’ev1dence ”) Hartf eld v Getaway Lounge & Grzll.lnc 388 S C 407 414 697 S E 2d 558 561

(2010) (“A party may ask a hypothetlcal questron'of an expert but the hypothetrcal must be based." o .




| on..anCts As-up.ported ,by the evidence.’;j; “Counsel"may :r-ely: upon Vcircumstantial. evidence to prove
an essential fact in framing a hypotheti.calduestioln.’; Gathérs By' & Through Hutchinson v. S.C.
FElec. & Gas Co.,311.8.C. 81 83 427S. E.2d 687 688 (Ct App 1993)

‘Mr. Boggess testlﬁed that Ms., Bundy was exposed to about .8 Gs when the tractor-trailer
-hlt the rear corner of her car. (R p- 559 lines 6- 8) He also testlﬁed that the body of the personA |
. srttmg in the driver’s seat would move back and to the r1ght of the seat during impact. (R. p. 559, |

* lines 8-25). Appellants Brref points to. the ‘followmg hypothetrcal quest'lon posed to Mr. Boggess

thereafter:
Q. Do you have an oprnron to'd reasonable degree of biomechanical certarnty
as to whether this .8 G 1mpact would cause 1nJur1es to someone’s neck or -
‘ _ . back in those c1rcumstances‘7 N
. A, Sure,Ido.. e
Q.- What's your op1n10n’7 ’ o ‘
A. So the biomechanicals kind of have I guess bear 'in on a couple of )

opinions. One, I was just talkrng about the direction ofzmovement Those
movements are not going to be outside the normal range of motion. So |
you're not going to move, hyperextend, hyperflex anything to reasonably
cause, especially in a lumbar spine that's completely supported by this nice
padded seat behind you sitting in your driver's seat. It's not going to take the
joints out of normal range of motion. On the flip side, the testimony is that
she said -~ she testified she was thrown forward into the steering wheel.
That's counterintuitive to physics and what necessarily has to happen. But,
ultimately then the force side of it, the forces are -- I mean, we've talked
about some basic activities of daily living. It's well below the most benign
things we do 200 times a day. And if you start running calculations on
picking up things like bags of dog food or even just bending over to tie one's
shoes, the lumbar feels more doing that action than this accident causes. So
it's not consistent -- the forces are not consistent wrth causmg the types of .
injuries that have been dlagnosed in this case.

(R p. 560, line 6- -p. 561, llne l4) (Appellants Br p lO)
When quest1oned about hlS response to thrs hypothetlcal questlon Mr Boggess stated that
his opinion took 1nto account a person of the same age same herght same pre ex1st1ng cond1t1ons '

same we1ght, same gender,'same‘ seat_mg posrtron, and samé exposure as Ms. ‘Bundy “and the

a4



- potentlal for 1nJury from a less than a 1 G of 1nc1dent;? ‘(R‘ p 571 llnes 8 25) Therefore the :

ﬂ f: ~:.’-

- hypothetrcal questlon and response were

:»‘ -amount of force from the colllsron “pornt of ' 1mpact and age/he1ght/welght/gender/seatmg ’ ,V .

L pos1t10n/pre exrstrng condrtrons of drlver = and are adm1ss1ble for an expert op1mon See Redman ‘ o

Y Fora’Motor Co 253 S C 266 278 170 S E 2d 207 213 (1969) (holdmg admlssmn was proper o |

B of expert oplnlon in response to hypothet al questlon as to What would cause axle shaft to become ‘

“based upon facts supported by the ev1dence : 1e

R ;dlsengaged from cylmder 1n accrdent 1nvolv1ng automoblle in substantrally the same c1rcumstances‘?f R

N . ,as pla1nt1ffs deceased's automoblle) Clarkv Ross 284 S C 543 552 328 S E2d 91 97—98 (Ct ~.

b “App 1985) abrogated on other grouaas by Sherer V. James 290 S C 404 351 S E. 2d 148 (1986)'

‘(holdmg no error in allowmg expert to grve hlS oprnron 1n response to hypothetlcal quest1on about,' N

S

| hypothetlcal Chlld)

C. Alternatlvely, Appellants are not entltled to a new trlal based upon the admnssnon '
'of Boggess’ testlmony because they caniiot show they were prejudlced by the
o admrssnon of hlS above—descrlbed testlmony - : :

: AW_rth‘ regardto the admrssmn of Mr Boggess_‘oplnlon‘astoﬂ‘the'cause of the accidentf-'i.e;, a
who wa’s ‘in the ~med1an ﬁrst = 'Appellantsc- cannot show that lthe'admlssm'n of thls‘testlmony is

) preJud1c1al as it 1s merely cumulatlve to Mr Jett s test1mony that he was 1n the medlan ﬁrst and' -
s d1d not cause the ac01dent See dlscussron supra Part I C ‘

1,

As to the admrsswn of Mr Boggess oprmon concemlng the type of i 1nJur1es that could be

i sustalned in. thrs accrdent Appellants also cannot show that the adm1s51on of th1s testrmony is

\.

prejud1c1al “Error is harmless when 1t could not reasonably have affected the result of the trral w0 .

o 'State V.. Mztchell 286 sc 5