STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ' :

W. Clark Jernigan, M.D., Case No. 2018-CP-23-5985

Plaintiff,
: ORDER GRANTING IN PART AND
v. DENYING IN PART PLAINTIFF’S
. : MOTION FOR .

St. Francis Physician Services, Inc., PARTIAL SUMMARY JUDGMENT

Defendant. RECE VR

\ AUG 23 2019
SC Court of Appeals

Pléintiff, Dr. Clark Jernigan, moved for partial summary judgment in this
action. Both Dr. Jernigan and defendant, St. Francis Physician Services, Inc. (“St.

| Francis”), have submitted memoranda with supporting documents as well as oral

arguments regarding the motion. In his motion for partial summary judgment, Dr.

Jernigan asked the Court to declare three things:

1. That his employment agreemenf with St. Francis does not permit St. |
Fran;:is to reduce the number of his Work Relative Value Units
(“WRVUs”) for purposebs of calculating his compensation by applying
payment modifiers; |

2. That the compensation due br. Jernigan from St. Fran(_:is undér his
employment agreement is considéred “wages” for purposes of the South
Carolina Payment of Wages Act, S.C. Code § 41-10-10 et seq.; and

3. That St. Francis owes Dr. Jernigan any compensation that he would have

otherwise received had St. Francis not applied payment modifiers to

/
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' lreduce his WRVUs.
After éonsideration of the parties’ submissions and oral argument, fér th‘g
© . reasons set forth 'mor'e.'fully beldw, the court grants Dr. Jernigér;’s motion 'énd
makéé the requested decla:r'atio.ns with respect to items (me and two but declines to
g;‘ant it with respect to"item}i thm"ee;

' STANDARD OF REVIEW

South Carolina Rule 56 allows a plaintiff to bring a motion for partial sdmmary .

judgment to’streamline the iséues in a'case. S.C..R. Civ. P. 56(d). “The purpose of

summary judgment 1s to expedlte the dlSpOSlthIl of cases not requ1r1ng the services

of a fact fmder. Watson v Underwood 407 S.C. 443 453, 756 S E 2d 155 160 (Ct.

‘- App. 2014). ‘Summary Judgment 1s appropriate when there is no genumé '1ssue of
any material fact such tihat' the moving party is entitled to judgment as a matter of
law.” Flemingv. Rose, 350 S.C. 488, 493, 567 S.E.2d 857, 860 (2002). |
Summary judgm_ent isa particﬁlarly, appropriate tool when it comes to cqritract
cases becausé “the copstfuction of a contract is a question of law for the 'équft.” HK
New Plan Excbaﬁge P1~0;gae}~ty'0?Vﬁez'j,‘LLCv. Coker, 375 S;“C. 18, 28, 649 S.E.2d 181,

184 (Ct. App. 2007). “Summary judgment is prdper and a trial unnecessary where

the intention of the paftfes as to the legal effect of the contract may be gathefed from‘ -

- the four corners of the 'insfrument- itself” Id. ; see also E’nvjz‘onmental Solutions
'Internatwna] Inc.v. J.C. Const Inc., 2008 WL 9841725 at *6 (S C. Ct. App. June 2,

2008) In addition, “[b]ecause the amblgulty of contracts and statutes are questlons
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of law [thls Court doesv].not V1evt7 the évidence in any partlcular Light.” Ca]]a wassie
'IslandMembers C]ub Inc.v. Denms 425 S.C. 193, 198, 821 S.E. 2d 667, 669 (2018)
UNDISPUTED FACTS

Plaintiff Dr. ‘ClarkA J ernigetn ie an orthopedic surgeon. He‘has been employed
| by St. Francis since Septe_mberyl, '2'006 under an employment agreement that became
| effective on that date and vrem.a‘ins‘. in‘. effect until September 1, 2020, with slight
modifications. Dr. Jernigan’s agreement is set forth in Exhibit Al to the affidavit he
_ submitted in“suppOrt of his motion for partiavl"s.ummary judgment.v
‘'The terms of Dr. Jernigan’s Emploﬁnent Agreement

Dr. Jernigan’s employment agreement with St. Francis lays out, in clear

language, a cornpensation model that entitles Dr. Jernigan to three types of

compensation® base pay, productivity pay, andApotential bonus. Id. at 23-25. He is’

first guaranteed an established base rate of pay. But through the productivity pay
and bonus pay, he can earn more than the base rate of compensation.

- The contract pr ov1des that Dr Jernigan’s productivity pay, and to some extent

his bonus pay, are determined by looklng to the number of WRVUSs Dr. Jermgan

‘ pex_‘forms in a given period of time. /d. at 23-24. Those WRVU values are assigned by
‘the federal agency | known as* the Centers for Medicare and Medicaid Services -

(“CMS”).-The agreement explicitly dictates that the WRVUs used.to determine Dr.

Jernigan’s compensation wiil correspond to the WRVU “schedule published each year

"1 Unless specifically stated otherwise, all exhibit references are to the exhibits to
the Jernigan Affidavit prev1ously ﬁled with his motion for partlal summary
* judgment.
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by CMS n the Federal Reglster » Exhibit A at 26 The schedule has a column of

WRVU values clearly labeled Work RVUs that pr0v1des the WRVUs asmgned for |

each procedure See Exh1b1ts C and D.

The contract also makes clear how St. Franc1s must use WRVUs to calculate .

Dr. Jernigan’s ,-performanceu compensation. ’ It states, “Any Productivity

' Compensation Phys1c1an receives shall be calculated . on the basis of actual Work

Relative Value Units (WRVU s) attributable to services, personally performed by

) Phys1c1an each month multlplled by ‘the appropriate ‘conversion factor and

‘\; o

sub,tracting from th_e 'product,‘ thereof the monthly Base Compensatlon pald to_ '

Physician.” 'E)ihibitiA at 23. The conversion factor is stated in dollars'f. Id. at 32. The

et

contract then says; “The remainder, if positive, is .the amount of Productivity -

. Compensation to be paid forsuch mOnth 7 Id at 237‘.The contract also detailslhow

. the WRVUs affect Dr Jernlgan s bonus pay Exh1b1t A at 24—25

More succ1nctly, the number of WRVUs Dr Jernigan performs in a ronth 1s'

. ‘a’

o multiphed by the amount of the conversmn factor lf the result exceeds Dr.dJ ernlgan S

base pay for the month, t'hen Dr J ernigan‘ i_s ent’itled to the ,difference‘as productivity

: compensation | For .ei(ample if the conversion factor vvere $75 and. if Dr Jernigan

performed 200 WRVUS in a particular month hlS product1v1ty pay Would be $15 000

'(200 multiplied by $75) If h1s base pay were $10 000 a. month he Would be entltled
to $5,000 in product1v1ty pdy ($15 000 less $1o 000).

St Francis’ s Decmmn to Apply Payment Modiﬁers to reduce Dr

J ernigan’s WRVUs
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'

For the first ten years of Dr. J errﬁéan’s employment, St. Francis calculated his
WRVU’s withdutﬂapplying payment modiﬁeréé to reduce thel;’l. Then, St. Francis
made a unilateral decision that as of September 1,7 2016, it would begin applying
payment modifiers to reduce Dr. Jerril‘iga‘m’s’ WRVUs.3 St. Francis’s new. modifier
policy “réquire[d]' all wRVUs to be ﬁodifier-adjusted inside of all ... physician
compensation plans.” Exhlibit E. ‘

. Even though Dr. Jefnigan’s employmen‘b agreement makes no reference to

paymént modifi_ers, St. Francis applied its new policy‘to him. Beginning September

1, 2016, St. Francis a’ppli'e‘:d these modiﬁersf:tb reduce Dr. Jernigan’s WRVUs for

" purposes of calculatmg hlS compensatmn
CONCLUSIONS OF LAW
Does the ‘agl;gemeht permit St Ffancis 1'::0 apply paymeﬁt modifiers to reduce
Dr. Jernigan's WRVUS?
Dr. Jernigan’s motion seeké a deélaration that his agreement does not
permit St. Francis to apply payment ;nodifieré tovréduc-e his WRVU’s for purposes of

determining his productivity and bonus compensation. The Court finds that there are

2 Payment modlﬁers were established in 1991 See Fma] Rule Medicare Program; Fee
Schedule for Physicians' Services, 56 FR 59502-01, 1991 WL 245153 (F.R.) (issued Nov. 25, 1991)
(hereinafter “CMS Fee Schedule 19917). Since 1992, payment modifiers have been a part of how the
federal government determines how much to pay providers like St. Francis for medical services
under the Medicare and Medicaid programs. Id. (“These regulations apply to services furnished -
beginning J anuary 1, 1992’ ). They were affecting the reimbursement St. Francis receives from the
federal government before and after St. Francis ernployed Dr. Jernigan. These modifiers can reflect

“team surgery, bilateral surgery, etc.” Exhibit B'at 1. Importantly, the modifiers apply to the final
price the government is willing to pay. But modifiers do not affect the underlying WRVUs.
Modifiers and WRVUs are separate concepts. CMS always determmes the WRVUs separately from
the modifiers. See Exhibit D.

3 Gay Aff. 994 and 5, submitted by St. Francis in opposmon to summaryjudgment

\
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no material facts in dispute re;garding this issue and grants this portion of the motion.

s

for partial summary.judgment. As nofed’above, “Summary judgment is proper and a
trial unneceséary where,” as in Dr. J efﬁigan’s case, “the intention of the parties as to
the legal effect of the contract may be gathered from the four cofﬁers of the
instrumeht itself.” HEK New Plan Exchange Property Owner I, LLC v. Co](el;, 375
S.C. 18, 23, 649 S.E.2d 181, 184 (Ct. App. 2007); see also Environmental Solut}'ons
International, Inc.v. J.C. Const., Inc., 2008 WL 9841725, at *6 (S.C. Ct. App. June 2,
2008). “Where an agreement is élear on its face and unambiguous, the court’s only
function is to interpret its lawful meaning and the intent of the parties as found
within the agreement.” Milesv. Miles, 393 S.C. 111, 117, 711 S.E.2d 880, 883 (2011)
(quotation omitted). Here the four cbrners of Dr. Jernigan’s agreement make ciear
that payment modifiers are not part of the formula for détermining his compensation.

2}

The contract’s language is plain: “Any Productivity Compensation Physician receives

shall be calculated ... on the basis of actual Work Relative Value Units (WRVU’s) |

attributable to services personally perfofnied by Physician eéch month multiplied by
the appropriate c‘onversion factor and subtracting from the product thereof the
monthiy Base Compensation paid to Physician.” Exhibit A at 23. There is a similarly
specific. description of how bonus compensation must be calculated using actual
WRVUs.

The contract’s specific compensation formula does not include the application
of payment ﬁodifiers. It does not use the term “payment modifiers.” See Exhibit A

at 23-26. The formula for his productivity compensation does not include payment
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modifiers. It is as folldwsi

Monthly (WRVU’s x Conversion Factor) — Monthly Base Compensation
= Productivity Compensation, if p081t1ve

Ex. A at 23.

Nor does the formula for calculation of his bonus compensation refer to payment
modifiers. It is as follows:

(Physician WRUV’s / Total WRVUs of Medical Practice) x Bonus
Compensatioﬁ Pool.

Ex A at 24.

St. Francis makes a number of arguments in sﬁpport of its decision to apply
payment modifiers but ﬁone of them overcome the clear and specific terms of Dr.
Jernigan’s employment agreement or show that St. Francis was entitled to apply
payment modifiers to reduce Dr. Jernigan’s WRVUS for purposes of determining his
compensation.

St. Francis insists ﬁhat the agreement gives it unlimited discretion to revise.
Dr. Jerhigan’s compensation formula based on its internal “policies.” St. Francis’

I

Memorandum in Opposﬂ:lon (“Opp’n”) at 12-13. In support of this position, St.
Francis refers to a number of provisions in the agreement that reference St. Francis
policies. This argument distorts and confuses different provisions in the agreement.

- None of the provisions of the agreement cited by St. Francis have anything to do

with Dr. Jernigan’s compensation.# The agreement requires St. Francis to

4 Exhibit A, § 2.8 pertains only to “services” to be provided by Dr. Jernigan; §
2.5 pertains only to charges, fees, and billing for his services; § 2.9 only to the
requirement that his services comply with certain standards; § 1.2.6 requires that
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Acompensa‘te_ﬁDr. Jernlgan'according 't'o;the formula provided in the agreement. St.
"Francis isnot free to‘adj‘ust tihis formula' When‘eyer it chboses bas'ed'on its own

pohc1es ” “One party to a- contract may not umlaterally alter its terms w1thout the

‘assent of the other party Am J ur. 2d Contracts § 496 Th1s is espec1ally SO When B

- deahng W1th mater1al terms m a contract such as compensatlon WE GJ]bert &

Assocs v. SC Nat Bank 285 S C 421 428 330 S E 2d 307, 309 (Ct App 1985)

((“In a contract for services two essent1al terms are the scope of the Work to be
. I D . .

.’,perfor_med and t,he amount of’compensation. ); ,'Allowmg Umlate_ral' mod1flcat1on
- 'yrould upend contract law and create yast uncertainties for employees and

. employers al1ke

e

St. Franms also contends that the reference to-the CMS schedule of WRVU ‘. |

Values in note lon page 26 of the agreement suggests that St Franc1s had d1scret1on

vto reduce Dr. Jermgans WRVU s by. -‘applymg payment ‘mod1f1ers. But in fact the
' reference to the CMS annual WRVU schedule actually supports summary Judgment .
AThe language in note 1 about a CMS schedule refers clearly and spec1f1cally to"

WRVUs and requlres that St Franms update the WRVU Values each year as they .-

are’ rev1sed by CMS 5 It shows that WRVU values not payment mod1f1ers determme

‘Dr. J,ermgan S compen_satlon. Itv,makes no ‘reference to payment mod1f1ers. Co

St. Francis"asserts;that the agreement’s lack_of any‘reference to payment'

he ab1de by appllcable codes of conduct, and § 2 13 pertams only to his performance
of administrative services.: .

5 Note 1, page 26 of Exh1b1t A states “(WRVU s) are updated . each year .
' accordmg to the schedule pubhshed each year by CMS 7o :
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‘modifiers, i.e. its “silence” as to payment modifiers, creates ambiguity as to whether-

they may be applied. But, as noted above; the compensation formula is clear as to
how Dr. Jernigan’s compensation is to be determined. Its “silence” regarding payment
’.modifiers' does not create ambiguity but makes clear that they are not part of the

formula.6

St. Francis asserts that its affirmative waiver defense prevents summary

judgment. Opp’n at 16-17. This argument fails for tworeasons. Fii"st, the affirmative .

waiver defense has no relevance to the meaning of the employment agreement and

whether it permitt\ed,St.' Francis to ‘apply modifiers. Dr. Jernigén would be entitled

to summary judgment on that point evenif St. Francis’s waiver argument were valid.

Second, the Agreement includes a non-waiver provision that forecloses St. Francis’s .

argument. Ex. A, Section 7.11,vpa_g4e 19 (Faihife ... to demend strict performance . . .
on any of the terms . . . shall not be construed as a . .. waiver or relinquishment of
any rights under this Agreement and each party may at any time demand strict and
complete performance by the other ‘party. . .A . of this Agreement.”). Such

unambiguous, non-waiver provisions are enforceable as a matter of law, see Nw. Nat.

Ins. Co. v. B.S. Al'mstrong‘& Bros. Co., 627 F. Supp. 951, 954 (D-.S.C. 1985), and the

6 The one case c1ted by St Francis, at Opp’'n at 14 regardlng ‘ambiguity” 1
d1st1ngu1shable on this basis. In Pee Dee Stores, Inc. v. Doyle, 381 S.C. 234, 243
672 S.E.2d 799, 803 (Ct. App. 2009), summary judgment was not appropriate )
because the contractual term at issue — “landlord/tenant claims” — was not defined
and was not a term of art. Here, on the other hand, the Agreement spemﬁcally
defines the compensatlon formula and deflnes WRVU.
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_ cases éited by St. Francis (Opp’n at 16) are distinguishable because the application of
‘a non-waiver provision was not involved.
Dr. Jernigan was not required to stop seeing patients or work for no pay in order to

preserve his claim to his full compensation.

Finally, St. ‘F‘rar‘lclis} seeks. to delay summary judgment contending that the -

motion is pfematufe'énd that additional discovery is needed. But, again, the clear

N

“and specific language‘ of the agréement defeats this argument. The Cdurt_ need not

look any further to resolve the motion. Any parol evidence offered for the purpose of

interpreting the £er_rﬁs of the _co‘nvt?act-7 as to the calcﬁlation of Dr Jernigan’s.pay
Vwould be inadmissiblé.: See CO]ulmbfa,‘299 S’.C.. at 519, 386 S.E.Zd at 261 (“If a
§vriting, on its faﬁe, appears tﬂo,‘ex.pres's ',the whole agreement between the parties,
parol evidence ,cannét be admitted to add énother term therefpoi;;j." Thus, it is
impossible for St. Francis to, meet its‘ burden ro}f “demonstrat[iﬁg] a likelihood that
fgrther discovery [willl uncéver additional evidnence‘ relevant to.the issue” at hand.

Thomasv. Waters, 315 S.C. 524; 526, 445 SEZd 659, 660 (Ct. App. 1994).8 There 18

7 St. Francis also asserts a need for further discovery on its affirmative
wailver de‘fens_e‘,' whether it provided the notice required under the Wages Act, and
whether a bona fide dispute exists under the Wages Act. Opp’n at 9. But none of
those of those issues are material to Dr.-Jernigan’s-motion for partial summary
judgment. As noted.above, the affirmative waiver defense is irrelevant to the
_contract interpretation issue and, furthermore, is barred by the specific language of
the agreement. . Additionally, Dr. Jernigan is not seeking summary judgment

regarding any notice issue or question about a bona fide dispute under the Wages
Act. ' - '

8 St. Francis’s a_rgument to the contrary is cufious because even St. Francis
seems to recognize that the evidence it seeks is inadmissible for purposes of Dr.
Jernigan’s motion. Opp’n at 15 (‘While parole evidence may be allowed for the

10
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no reason for further discovery on this issue of contract interpretation. Dr. Jernigan
is entitled to parttal summary ﬂjudrgment n h"is’favor as to his contention that his
employment agreement does not permit St. Francis to reduce ‘his WRVUs byvthe
‘application of payment modiﬂers;’ : |

Is the compensation due Dr. Jernigan under his contract “wages” for
purposes of the South Carolina Payment of Wages Act?"

v St. Francis asserts, ‘that its. afﬁrmative waiver- defense prevents summary
Judgment Opp n at 16-17. This ar gument falls for two reasons. Fir st, the affirmative
waiver defense has no relevance to the meanmg of the employment The Act defines

wages as “all amounts at which labor rendered is recompensed, whether the amount

is fixed or ascertained on a time, task, piece, or commission basis, or other method of .

calculeting the amount.” ) S.C. Code Ann. § 41-10-10(2). This broad definition covers
the pa‘j;f at issue here. | _ |
- Does ,'St.‘Francis owe Dr. Jernigan any compensatron he would have
otherwise received hadSt I"‘rancis “not applied payment ‘—modiﬁers to reduce his

 WRVUs?

Dr. J ernigan also seeks a declaratlon as to this point. Although Dr Jernigan -

has an argument that this ruling logically flows from the Court’s ruling.regarding

the application of payment modifiers, the Court declines to grant this part of the

purpose of determining the intent of the parties and clearing up any ambiguity with
' respect to Definition/Note 1; consideration of such evidence is for the trier of fact,
and is not appropriate at the summary judgment stage.”). In other words, the need
for discovery cannot be a basis for denial of Dr. Jernigan’s motion. Rather, the only
+issue is whether the method for calculating Dr. Jernigan’s pay stated in the contract
(and which St. Francis used for 10 years) is unambiguous as to payment modifiers.
If it is (and it is), then no discovery can affect that conclusion.

11~
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motion at this time. It concludes that the potential for factual issues as to whether
money is actually due and owing by St. Francis to Dr.J ernigan requires ‘that, at
least on the limited record before the Court at this time, this issue be left to the
trier of fad:.
}CONCLUSION

"For the foregoing reaéons, this- Court grénts the motion for partial summary
judgmerit as to points one and two and declares and holds that Dr.' Jernigan’s
employment agreement does not permit St. Francis to apply payment modifie;s to his
Aactual WRVUs and that any compensation due Dxl. Jernigan under the agreement
qualifies as “wages” for purposes of the South Carolina Payment ;)f Wages Act, S.C.
Co-de § 41-10-10 et seq. The Court denies summary judgmeﬁt as to whether St.
Francis owes Dr. Jernigan any compensation that Dr. Jernigan Would have‘otherwise
received had St. Francis not applied payment modifiers.

T IS SO ORDERED.

12
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Greenville Common Pleas

Case Caption: W Clark Jemigan vs. St Francis Physician Services Inc
Case Number:  2018CP2305985
Type: Order/Summary Judgment

’

So Ordered

s/ Robin B. Stilwell 2158
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